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CIRCUIT  COURTS  OF  ILLINOIS. 


o        •> 


(Circuit  Court  of  Cook  County.    In  Chancery.) 

Francis  W.  Dunbar,  et  aL 

vs. 

American  Telegraph  &  Telephone  Company,  et  al. 

(1908.) 

1.  Res  Adjudicate — ^Vnrws  of  Supbeme  Coubt  Binddto  on  Loweb 
Court  Afteb  Remanding.  Where  a  case  is  reversed  and  re- 
manded by  the  supreme  court  with  directions  to  proceed  in 
conformity  with  the  views  expressed  in  the  opinion  of  the 
Supreme  Court,  such  views  are  res  adjudicata  and  binding  on 
the  lower  court  as  to  the  law  in  so  far  as  applicable  to  the  evi- 
dence. 

2.   COBPOBATIONS — POWEB  TO  HOLD  STOCK  IN  OtHEB  COMPANIES — PUB- 

FOSK  OF.  If  one  corporation  becomes  the  purchaser  of  the  stock 
of  another  corporation  with  the  unlawful  purx>ose  and  Intention 
of  putting  the  latter  corporation  out  of  business,  or  so  using 
and  controlling  it  as  to  prevent  rivalry  in  business  and  creating 
a  monopoly,  such  purchase  is  illegal  and  void  and  agaihst  the 
public  policy  of  Illinois. 

3.  Same — Pubchase  in  Name  of  Thibd  Pebson.    The  legality  of  the 

transaction  is  not  aided  by  making  purchase  in  the  name  of 
third  persons. 

4.  Same — Complete  Monopoly  Not  Necessaby.     To  invalidate  the 

purchase  by  one  corporation  of  stock  in  another  corporation 
for  the  purpose  of  suppressing  competition  or  creating  a  mo- 
nopoly, it  is  not  essential  that  a  complete  monopoly  or  a  com- 
plete restraint  result  It  is  sufficient  that  the  tendency  be  in 
that  direction. 

5.  Fobeign  Cobporations — ^Powebs  to  Hold  Stock  in  Illinois  Com- 

pany. Foreign  Corporations  are  subject  to  all  the  regulations 
provided  by  the  l^ws  of  the  state  as  to  domestic  corporations 
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and  consQ^fH^ntly  cannot  purchase  or  hold  stock  in  domestic 

oorporaMoas  ^here  a  domestic  corporation  could  not. 

6.  CoRPOBjrsit>s& — ^Purchase  or  Stock  in  Otheb  Corporations — ^Pur- 

POGUB.N^  Material  Where  Tendenct  is  to  Suppress  Competi- 

TiON.dft  Create  a  Monopoly.    Where  the  purchase  by  one  cor- 

*9oration  of  stock  in  another  corporation  has  a  tendency  to 

•/*•  Cf^ate  a  monopoly  or  suppress  competition  the  purpose  of  the 

'..*'% *t)urcha8er  in  making  the  purchase  is  not  material.     In  other 

words,  it  is  not  necessary  in  order  to  invalidate  the  transac- 

V« .. '        tion  that  the  purpose  and  the  tendency  be  the  same. 

•  •  • 

;  '.  •.       7.  Monopolies — Power  to  Dissolve  Competitor  Tends  to  Create. 

*.  Where  the  purchase  by  one  corporation  of  the  stock  of  a  com- 

*  petitor  gives  the  purchasing  corporation  absolute  control  and 
empowers  it  to  wind  up  such  competitor,  the  tendency  of  the 
transaction  to  suppress  competition  and  to  create  a  monopoly 
is  apparent. 

8.  Judicial  NoricfE — Fact  That  Large  Corporations  ob  Interests 

Seek  to  Absorb  or  Overcome  Competitors.  The  court  should 
not  ignore  the  well  recognized  fact  throughout  the  business 
world  that  with  rare  exceptions  the  persons  who  control  large 
corporations  or  business  Interests  ^re  on  the  lookout  contin- 
ually to  absorb  or  overcome  their  competitors  in  trade. 

9.  Corporations — ^Ultba  Vires — ^Purchase  of  Stock  op  Domestic 

Corporation  bt  Foreign  Corporation.  It  would  seem  that  un- 
der the  decisions  of  the  supreme  court  of  Illinois  and  section  26 
of  the  corporation  act  that  the  purchase  of  the  majority  of 
the  stock  of  a  domestic  corporation  by  a  foreign  corporation  is 
ultra  vires. 

10.  Equttt  Pleadino — ^Not  Necessart  to  Allege  Tendency  of  Acts 

Charged.  When  the  facts  upon  which  the  relief  asked  is  based 
are  alleged  in  the  bill  it  is  not  necessary  to  allege  the  tendency 
of  such  acts. 

11.  Corporations — Setting  Aside  Purchase  by  Corporation  of  Stock 

OF  Competing  Corporation — Conditions  of  Relief.  Where  the 
purchase  by  one  corporation  of  the  stock  of  a  competing  corpo- 
ration is  set  aside,  the  court  should  restore,  so  far  as  possible, 
the  conditions  existing  before  the  time  of  the  purchase.  The 
'  purchaser  should  be  required  to  return  the  stock  and  the  divi- 
dends paid  thereon  with  interest  on  the  amount  of  such  divi- 
dends. The  sellers  of  the  stock  should  be  required  to  return 
the  purchase  price  with  interest  thereon.  If  the  sellers  fail 
to  return  such  purchase  price,  the  stock  should  be  sold  and 
the  proceeds  to  the  extent  of  the  original  purchase  price  and 
Interest  should  be  paid  to  the  original  purchaser. 
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Bill,  amended  and  supplemental  and  cross-bill.  The  facts 
are  stated  in  the  opinion  and  in  the  opinion  of  the  supreme 
court  in  the  same  case,  224  111.  9.  Heard  before  Judge 
Thomas  G.  Windes. 

Henry  8»  Bobbins,  for  Francis  W.  Dunbar. 

Charles  H,  Aldrich  &  Henry  S.  McAuley,  for  Kempster 
B.  MiUer  and  George  L.  Burlingame. 

John  8,  MUler  &  Pliny  B.  Smith,  for  Milo  G.  Kello^. 

Hon,  A.  N.  Waterman  and  HoU,  Wheeler  &  SicUey,  for 
American  Telephone  &  Telegraph  Co.,  Western  Electric  Co. 
and  Enos  M.  Barton. 

Tenney,  Coffeen,  Harding  dt  Wilkerson,  for  certain  other 
parties. 

Windes,  J.: — 

The  bill  in  this  case  was  filed  on  the  fifth  of  June,  1903,  by 
certain  minority  stockholders  of  the  Kellogg  Switchboard  and 
Supply  Company,  representing  about  370  shares  of  the  stock 
of  the  par  value  of  $100,  against  the.  American  Telephone  and 
Telegraph  Company,  a  New  York  corporation,  the  Western 
Electric  Company,  and  the  Kellogg  Switchboard  and  Supply 
Company,  the  latter  two  being  Illinois  corporations ;  also  cer- 
tain officers  of  these  defendant  corporations,  and  the  remain^ 
ing  stockholders,  as  I  understand  it,  of  the  Kellogg  Switch- 
board and  Supply  Company,  that  are  not  complainants  in  the 
case.  The  court  will  refer  to  these  three  corporations  as  the 
American  Company,  the  Western  Company,  and  the  KeUogg 
Company,  respectively,  so  as  to  save  a  few  words. 

Stating  the  case  generally,  the  principal  purpose  of  the  bill 
was  to  have  declared  void  and  set  aside  a  sale  of  certain  stock 
-of  the  Kellogg  Company  by  several  of  its  stockholders  to  a 
defendant,  Mr.  Barton,  the  stock  being  taken  in  the  names  of 
the  defendants  Barton  and  Baker,  but  taken  for  the  Ameri- 
can Company,  as  I  believe  is  conceded.  Certain  other  spe- 
cific relief  is  asked  by  the  bill,  beside  the  setting  aside  of  the 
contract,  and  it  also  asks  for  general  relief.    After  the  filing 
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of  divers  demurrers  on  the  part  of  different  defendants,  and 
answers  to  the  original  bill,  the  filing  of  an  amended  bill,  a 
supplemental  bill  and  a  cross-bill  by  the  defendant,  Milo  G. 
Kellogg,  and  of  demurrers  and  answers  and  amendments  to 
these  answers  by  different  defendants,  to  the  amended  and 
supplemental  bill,  and  the  cross-bill,  respectively,  the  demur- 
rers were  sustained,  and  the  several  bills  dismissed  for  want 
of  equity  by  decrees  entered  by  Judge  Mack  some  three  years 
and  a  half  ago.  These  decrees  were  sustained  on  appeal  to 
the  branch  appellate  court,  but  on  further  appeal  the  decree 
dismissing  the  amended  and  supplemental  bills  was  reversed 
by  the  supreme  court,  though  the  court  in  its  opinion  says  the 
demurrer  is  sustained  to  the  original  bill,  and  the  cause  was 
remanded  with  directions  to  proceed  in  conformity  to  the 
views  of  the  supreme  court  The  decree  dismissing  the  cross- 
bill was  affirmed  by  the  supreme  court  Since  that  decision 
of  the  supreme  court  the  issues  were  made  up  on  the  amended 
and  supplemental  bills  in  conformity  to  the  supreme  court  de- 
cisions, and  after  the  hearing  had  commenced  in  the  case  a 
further  supplemental  biU  was  filed,  on  which  issues  were 
made  during  the  progress  of  the  hearing.  To  state  the  de- 
tails  or  even  the  substance  of  all  these  pleadings  would  take 
unnecessary  time,  and  it  would  be  needless  in  view  of  the  con- 
clusions that  the  court  has  reached.  I  will  endeavor  to  make 
it  as  condensed  as  I  can. 

The  evidence,  which  took  some  four  weeks  to  hear,  among 
other  things  which  the  court  deems  unnecessary  to  be  stated, 
shows  that  the  Kellogg  Company  was  organized  in  1897,  and 
ever  since  has  been  operated  as  a  manufacturing  corporation, 
manufacturing  telephone  switchboards  and  telephone  appara- 
tus in  Chicago.  It  has  been  a  very  successful  and  prosperous 
corporation,  up  to  the  latter  part  of  1901,  when  its  president, 
and  the  active  manager  of  the  corporation,  the  defendant  Milo 
G.  Kellogg,  who  was  the  owner  of  a  large  majority  of  its  stock 
— as  I  remember  about  3,300  shares  of  the  total  of  5,000 
shares  of  the  capital  stock — ^was  compelled  on  account  of  the 
very  extreme  ill-health  in  the  latter  part  of  November,  1901, 


DuNBAB  V.  American  Tel.  &  T.  Co. 


to  leave  all  business  and  go  to  California  for  an  indefinite 
time,  the  prospect  then  being,  as  is  quite  clearly  shown  by 
the  evidence,  I  think,  that  he  might  not  be  able  to  resume  ac- 
tive business  again  for  a  long  period,  if  at  all.  Mr.  Kellogg, 
on  leaving  for  California,  left  practically  all  his  private  busi- 
ness matters  and  property  in  charge  of  and  under  the  man- 
agement of  the  defendant,  Wallace  L.  DeWolf,  who  is  his 
brother-in-law;  and  Mr.  DeWolf,  who  was  also  a  stockholder 
and  vice  president  of  the  Kellogg  Company,  then  took  the 
active  management  of  that  company  on  the  16th  of  Novem- 
ber, 1901,  in  place  of  Mr.  Kellogg.  Mr.  Kellogg  was  an  exf 
pert  of  very  long  experience  in  the  business  of  manufacturing 
telephones  and  telephone  apparatus,  and  in  their  installation, 
and  was  also  a  patent  expert  in  the  same  line.  Mr.  DeWolf 
was  a  lawyer  by  profession,  and  had,  for  quite  a  number  of 
years  prior  to  this  date,  and  including  1901,  been  engaged  in 
the  real  estate  business  in  Chicago,  though  he  was  without 
any  practical  experience  as  a  manufacturer  of,  or  in  the  in- 
stallation of,  telephones  or  telephone  apparatus,  nor  does  it 
appear  that  he  had  any  experience  with  patents. 

The  Kellogg  Company,  though  its  business  had  been  quite 
prosperous,  had  up  to  this  time  paid  no  dividends,  and  the 
management  tentatively  had  arranged"  a  short  time  prior  to 
^Ir.  Kellogg 's  leaving  for  an  increase  of  its  capital  stock,  and 
the  sale  of  the  same  to  different  stockholders,  and  I  believe 
some  others — ^I  am  not  sure  about  that — in  order  to  meet  the 
necessities  of  the  company's  then  contemplated  expansions  in 
its  business,  as  well  as  its  financial  difficulties,  by  reason  of 
the  apprehended  failure  of  one  of  its  principal  customers,  re- 
ferred to  in  the  evidence  and  arguments  of  counsel  as  the 
Everett-Moore  Syndicate,  that  Syndicate  being  then  indebted 
to  the  Kellogg  Company  about  $275,000,  which  was  largely 
in  the  form  of  short-time  notes  that  had  been  discounted  at 
different  banks  by  the  Kellogg  Company,  to  the  amount  of 
about  $220,000. 

Soon  after  Mr.  Kellogg  left  for  California  this  syndicate 
failed  to  meet  certain  of  its  discounted  notes  as  they  matured, 
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and  they  had  to  be  paid  by  the  Kellogg  Company.  The  ques- 
tion then  as  to  the  failure  of  the  syndicate  at  once  became 
very  important  to  the  Kellogg  Company  and  Mr.  DeWolf, 
after  a  suggestion  to  him  of  the  sale  of  Mr.  Kellogg 's  stock 
in  the  Kellogg  Company,  and  the  suggestion  of  the  name  of 
the  defendant,  Enos  M.  Barton,  as  a  possible  purchaser  of 
that  stock,  by  Leroy  D.  Kellogg,  a  son  of  Milo  Kellogg,  and 
after  discussing  the  situation  with  him — I  refer  to  Leroy  D. 
Kellogg,  who  was  then,  too,  the  secretary  and  treasurer  of  the 
Kellogg  Company — commenced  negotiations  with  Mr.  Barton 
for  the  sale  of  the  stock  of  his  father,  in  order  to  raise  money 
to  meet  the  financial  situation  of  the  Kellogg  Company. 
These  negotiations  commenced — it  is  not  definitely  fixed  when, 
but  I  think  the  preponderance  of  the*  evidence  is  that  they 
comi^enced  at  least  early  in  the  month  of  December,  1901, 
and  extended  through  the  remainder  of  that  month,  and  up 
to  January  4,  1902. 

Mr.  Barton  was  then  the  president  and  had  the  active  man- 
agement of  the  defendant,  the  Western  Company,  which  was 
a  competitor  in  business  of  the  Kellogg  Company,  located  in 
Chicago,  and  engaged  in  the  manufacture  of  electrical  appa- 
ratus and  supplies,  telephones,  telephone  apparatus,  and  their 
installation,  but  mainly  for  the  American  Company  and  its 
licensees  or  lessee  companies.  The  relations  of  the  American 
Company  and  the  lessee  companies  will  be  more  definitely  re- 
ferred to  later.  It  also  was  then  operating  a  large  manufac- 
turing plant  in  New  York,  engaged  in  a  similar  line  of  busi- 
ness. The  American  Company  at  this  time  owned  and  still 
owns  more  than  sixty  per  cent  of  the  capital  stock  of  the 
Western  Company,  and  also  a  majority  of  the  stock  of  nu- 
merous local  telephone  corporations  in  different  parts  of  the 
United  States,  as  well  as  a  minority  of  the  stock  in  many 
other  like  telephone  corporations,  throughout  the  United 
States,  all  of  which  local  telephone  corporations  had  licenses 
from  the  American  Company,  and  are  known  throughout  this 
case,  in  the  evidence  especially,  as  licensee  or  lessee  compa- 
nies.    These  last  named  companies  constituted  a  part  of  the 
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system  of  telephone  business  of  the  American  Company  prac- 
tically, which  extends  throughout  this  whole  country  and  is 
referred  to  in  the  evidence  and  the  pleadings,  in  connection 
with  the  American  Company  and  the  Western  Company,  as 
the  *'Bell  System,''  the  **Bell  interests"  and  the  '*Bell  Tele- 
phone Monopoly,"  though  it  is  quite  clear  that  it  is  not  a  com- 
plete monopoly. 

The  American  Company  at  this  time  had  an  authorized 
capital  stock  of  $150,000,000  and  had  outstanding  stock  issued 
to  a  very  large  number  of  stockholders,  to  the  amount  of 
nearly  $120,000,000.     Its  authorized  capital  during  the  year 
1907  was  increased  to  $250,000,000  and  it  had  stock  actually 
issued  during  last  year  to  the  amount  of  about  $150,000,000. 
The  American  Company  is,  and  has  been  ever  since  its  or- 
ganization, engaged  in  what  is  known  as  long  distance  tele- 
phone service  throughout  the  United  States,  and  in  connection 
with  its  le^ee  companies,  as  well  as  other  telephone  companies 
in  no  way  connected  with  it,  and  with  the  exception  of  the 
business  done  by  what  are  referred  to  in  the  pleadings  and  in 
the  evidence  as  the  Independent  telephone  companies  or  sys- 
tem, does  all  the  long  distance  telephone  business   in  the 
United  States;^  and  it  is  also  referred  to  in  the  evidence  of 
its  president,  the  defendant  Frederick  T.  Fish,  as  a  stock- 
holding corporation,  evidently  because  of  the  large  amount 
of  stock  that  it  owns  in  its  licensee  companies  above  re- 
ferred to. 

I  think  it  clearly  appears  from  the  preponderance  of  the 
evidence  that  the  American  Company  has  a  practical  monopoly 
of  the  telephone  business  in  a  very  large  part  of  the  United 
States,  and  its  competition  with  other  corporations  known  as 
the  Independent  telephone  companies,  engaged  in  that  busi- 
ness in  many  parts  of  the  United  States,  was  at  the  time  of 
the  sale  of  the  stock  in  question,  and  for  several  years  before 
that  sale,  quite  a  strenuous  competition,  and  in  some  instances 
the  witnesses  put  it  as  a  *  *  bitter"  competition.  There  was  such 
competition  between  the  Bell  interests  and  the  independent 
companies  at  this  time,  in  the  court's  opinion,  it  being  estab- 
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lished  by  a  preponderance  of  the  evidence,  as  I  have  stated, 
and  it  is  practically  admitted  by  some  of  the  defendant's  wit- 
nesses, Mr.  Dommerque,  Mr.  DeWolf  and  Mr.  Barton;  and 
this  competition  is  also  shown  by  the  evidence  of  the  preA- 
dent  of  the  American  Company,  Mr.  Pish,  who  was  called 
as  a  witness  on  behalf  of  the  plaintiffs. 

During  the  whole  existence,  up  to  January  4,  1902,  of  the 
Kellogg  Company,  it  was  the  principal  manufacturer  in  the 
United  States  of  telephones,  telephone  switchboards  and  tele- 
phone apparatus  and  supplies  for  these  independent  compa- 
nies. The  next  largest  manufacturer  ifa  that  line  in  the 
United  States  was  a  corporation  known  as  the  Strombei^- 
Carlson  Telephone  Manufacturing  Company,  and  which  will 
be  referred  to  hereafter  as  the  Stromberg-Carlson  Company. 
Another  leading  manufacturing  corporation  in  that  line,  in 
January,  1902,  was  the  American  Electric  Telephone  Com- 
pany. These  three  last  named  corporations  were  .the  only 
ones  then  manufacturing  multiple  switchboards  for  indepen- 
dent companies  in  the  United  States,  which  up  to  January, 
1902,  was  the  principal  part  of  the  business  of  the  Kellogg 
Company.  The  Western  Company  at  this  time  was  largely 
engaged  in  manufacturing  for  the  American  Company  and 
its  licensee  companies.  In  January,  1902,  there  were  about 
four  thousand  telephone  operating  companies  in  the  United 
States,  and  organized  in  many  of  the  states,  into  state  associar 
'  tions,  and  there  was  also  a  National  Association,  which  in- 
cluded about  that  number,  and  they  were  in  no  way  connected 
with  the  Bell  interests  except  their  lines  in  some  instances 
operated  together,  and  these  independent  companies  pur- 
chased their  supplies  largely  from  the  Kellogg  Company,  and. 
the  other  two  independent  manufacturing  corporations  above 
referred  to.  They,  including  the  manufacturing  companies, 
represented  an  investment  in  1902,  of  about  $150,000,000.  In 
1907,  the  number  of  these  independent  telephone  companies 
had  increased  to  about  seven  thousand  in  the  United  States, 
and  about  that  number  was  included  in  the  National  Associa- 
tion of  the  independent  companies.    But  what  their  invest- 
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ment  was  in  1907  does  not  appear  from  the  evidence,  so  far 
as  the  court  could  discover.  Divisions  2  to  11,  both  inclusive, 
of  the  complainants'  amended  bill,  show  far  more  specifically 
in  detail  by  their  allegations  the  nature  and  extent  of  the 
business  of  the  Kellogg  Company,  the  Western  Company,  the 
American  Company  and  its  lessees,  and  the  independent  tele- 
phone companies,  their  relations  to  each  other  and  the  public, 
and  the  nature  of  the  competition  between  the  American  Com- 
pany or  the  Bell  System  and  the  independent  telephone  com- 
panies, including  the  Kellogg  Company,  up  to  January,  1902. 
All  of  these  allegatiohs  referred  to  are,  in  the  opinion  of  the 
<M)urtj  substantially  proven  by  the  evidence. 

The  Everett-Moore  Syndicate  and  the  Kellogg  Company, 
through  "Mr.  DeWolf  and  its  attorney,  during  December,  1901, 
had  considerable  negotiations  in  regard  to  the  payment  of  the 
syndicate  indebtedness  to  the  Kellogg  Company,  and  efforts 
to  make  arrangements  by  which  the  Kellogg  Company's  finan- 
cial condition  on  account  of  this  indebtedness  would  be  re- 
lieved; but  nothing  was  accomplished  by  these  negotiations. 
And  on  January  2,  1902,  the  failure  of  this  sjmdicate  was 
publicly  announced  in  the  press,  and  the  attorney  of  the  Kel- 
logg Company,  who  was  down  East  at  the  time,  where  these 
negotiations  were  progressing,  and  who  then  had  charge  of 
them  on  the  part  of  that  company,  about'  that  date — I  don't 
remember  specifically  the  day  on  which  the  notice  was  given — 
notified  Mr.  DeWolf  in  substance  that  no  arrangements  as  to 
the  indebtedness  of  the  Syndicate  to  the  Kellogg  Company 
could  be  made.  Then  and  not  until  then  the  negotiations  be- 
tween Mr.  DeWolf  and  Mr.  Barton,  and  Mr.  Fish  through  Mr. 
Barton,  culminated,  and  resulted  in  the  contract  for  the  sale 
of  the  stock  in  question  to  Mr.  Barton.  This  contract,  omit- 
ting the  attached  statement  referred  to  in  it,  is  as  follows: 
I  will  not  take  the  time  to  read  that,  that  is  entirely  familiar 
to  counsel,  and  will  only  refer  to  certain  parts  of  it. 

The  evidaice  shows  that  the  purchase  of  said  stock  to  the 
amount  of  about  4,311  shares  was  made  by  Mr.  Barton  for 
the  American  Company,  acting  through  Mr.  Barton  and  its 


10  Circuit  Courts  op  Ilunois. 

president,  the  defendant  Fish,  and  was  paid  for  by  the  funds: 
of  the  American  Company.  The  principal  question  presented 
is :  Was  the  transaction  illegal  and  void  as  being  ultra  vires, 
or  against  the  public  policy  of  Illinois? 

The  case  was  remanded  by  the  supreme  court,  with  direc- 
tions to  proceed  in  conformity  with  the  views  expressed  by 
that  court,  and  therefore  those  views  are  res  adjudicata  on 
the  law,  and  binding  on  this  court,  in  so  far  as  applicable  ta 
the  evidence  in  this  case.  The  court  says  in  its  opinion,  224  111. 
at  p.  22 :  If  the  American  Company  became  the  purchaser  of 
said  stock,  with  the  unlawful  purpose  and  intention  of  put- 
ting the  Kellogg  Company  out  of  business,  or  so  using  and 
controlling  it  as  to  prevent  rivalry  in  business  and  creating 
a  monopoly,  it  called  for  an  answer  from  the  defendants. 
Also,  if  the  American  Company  had  purchased  a  majority  of 
the  capital  stock  of  the  Kellc^g  Company  in  its  own  name  for 
the  purpose  of  controlling  the  latter,  and  thereby  preventing 
competition  between  itself  and  the  latter  corporation,  the 
transaction  would  have  been  one  which  the  courts  of  this^ 
state  would  not  uphold.  Citing  People  v.  Chicago  Gas  Trust 
Co.,  130  111.  258,  and  other  cases. 

And  the  court  also  further  held  that  the  purchase  by  the 
American  Company  in  the  name  of  another  would  make  the 
transaction  illegal.  Also,  in  commenting  on  whether  the  ten- 
dency of  the  purchase  would  be  to  suppress  competition,  it 
says  (p.  23) :  ** while  a  complete  monopoly  or  a  complete  re- 
straint of  competition  would  not  necessarily  result,  the  ten- 
dency would  be  in  that  direction,  which  is  sufficient  to  con- 
demn the  transaction  as  unlawful.  *'  Citing  the  Gas  Trust  case- 
above  referred  to,  and  Moore  v.  Bennett,  140  111.  69,  known 
as  the  Reporters'  case.  And  in  reference  to  the  averment  of 
the  bill  that  it  was  the  purpose  of  the  American  Company  to 
suppress  competition  and  create  a  monopoly,  it  says  that  it  is 
further  aided  by  the  averment  as  to  how  Barton  was  to  pay  for 
the  stock,  and  that  the  business  of  the  Kellogg  Company  was  to 
be  carried  on  in  the  usual  manner  for  one  year.  And  further 
says  that,  these  averments  plainly  indicate  **that  a  dissolu- 
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tion  of  the  Kellogg  Company  was  contemplated,  because  in 
no  other  event  could  the  Amercian  Company  appropriate  the 
assets  of  the  Kellogg  Company  to  pay  a  stockholder  of  that 
company  for  the  stock  purchased  by  the  former  company  from 
him."  And  says  that  the  court  had  reached  the  conclusion — 
I  quote  the  exact  language :  *  *  that  the  purpose  and  tendency 
of  the  purchase  by  the  American  Company  are  sufficiently 
shown  by  the  bill  to  be  to  suppress  competition  by  that  com- 
pany in  telephone  service  to  the  public  and  create  in  the 
American  Company  a  monopoly  of  that  business." 

Further,  in  speaking  of  the  American  Company  being  a 
foreign  corporation,  the  court  held  that  it  is  subject  to  all 
the  rules  and  regulations  provided  by  the  laws  of  this  state, 
citing  a  number  of  cases^  and  the  26th  section  of  the  Corpora- 
tion Act  which  so  far  as  material  here  is  as  follows:  ** For- 
eign corporations,  and  the  officers  and  agents  thereof  doing 
business  in  this  state,  shall  be  subjected  to  all  the  liabilities, 
restrictions  and  duties  that  are  or  may  be  imposed  upon  cor- 
porations of  like  character  organized  under  the  general  laws 
of  this  state,  and  shall  have  no  other  or  greater  powers." 
The  court,  i^eaking  of  the  power  of  the  American  Company 
to  purchase  a  majority  of  the  stock  of  the  Kellogg  Company 
for  the  purpose  of  controlling  it,  held  that  it  could  not  do  it, 
and  said — This  is  the  direct  language  of  the  court :  *  *  To  per- 
mit it  to  do  so  would  be  against  the  law  of  this  state  and  its 
public  policy." 

It  makes  no  difference  now  that  the  evidence  shows  that  the 
American  Company  also  purchased  stock  of  another  corpora- 
tion, since  under  the  Illinois  statute,  and  the  supreme  court 
decisions,  an  Illinois  corporation  cannot  purchase  stock  under 
the  circumstances  attending  this  purchase.  And  that,  the 
court  is  of  opinion,  is  fairly  established  by  the  Ods  Trust 
Case,  and  others  following  since  that,  especially  the  Glucose 
Case  in  the  182nd  111.,  I  think  the  decision  is  reported  in 
{Harding  v,  America/n  GVwcose  Co.,  182  111.  551) 

The  language  of  the  supreme  court,  by  the  use  of  the  words 
** purpose  and  tendency"  conjunctively,  in  several  instances 
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which  the  court  has  referred  to,  and  in  others  not  referred  to, 
when  speaking  of  a  question  as  to  whether  the  purchase  of  the 
stock  would  have  the  effect  of  suppressing  competition  or  cre- 
ating a  monopoly,  would  seem  to  indicate  that  *' purpose"  in 
that  regard  on  the  part  of  the  purchaser  should  be  shown  in 
order  to  make  the  contract  illegal.  This  court  is,  however,  of 
opinion,  that  such  was  not  intended  to  be  the  ruling  of  the  su- 
preme court,  for  it,  in  effect,  says,  on  page  23  of  the  opinion, 
that  **  tendency  to  create  a  monopoly  or  restrain  competition  is 
sufficient  to  condemn  the  transaction  as  unlawful."  And  that 
is  the  holding  of  the  supreme  court  in  the  Gas  Trust  Case, 
Moore  v,  Bennett,  Harding  v.  The  American  Glucose  Company, 
182  111.  551,  at  pages  617  to  620,  and  the  cases  there  cited. 
This  court  considers  this  ruling  as  res  adjudicata  as  to  the  law 
of  the  case.  And  if  it  can  be  said  that  the  contract,  consider- 
ing the  circumstances  under  which  it  was  made,  had  a  tendency 
to  suppress  competition,  or  create  a  monopoly,  it  is  void  as 
against  public  policy.  The  allegations  of  the  bill  the  court 
has  referred  to,  regarding  the  circumstances  under  which  the 
contract  was  made,  being  substantially  proven,  it  follows  that 
the  supreme  court's  ruling  must  control  in  the  decision  of 
this  case  on  this  point. 

The  fact  that  the  purchase  gave  the  American  Company  the 
absolute  control  of  the  Kellogg  Company,  enabled  it  to  pre- 
vent the  selling  of  supplies  by  the  Kellogg  Company  to  in- 
dependent telephone  companies,  to  stop  the  business  of  the 
Kellogg  Company,  or  even  to  dissolve  the  Kellogg  Company, 
shows  a  natural  and  reasonable  tendency  to  suppress  compe- 
tition and  create  a  monopoly ;  though  it  is  but  just  to  the  de- 
fendants in  this  connection  to  say  that  the  Kellogg  Company 
did  not  cease  its  sale  of  supplies  to  the  independent  compa- 
nies, nor  did  it  stop  its  business,  and  it  has  not  been  dissolved, 
but  it  has  paid  a  dividend  since  this  sale,  upon  its  stock,  of 
fifty  per  cent.  The  court  thinks  there  was  a  very  wise  and 
prudent  conduct  and  management  of  the  business  of  the  Kel- 
logg Company  to  avoid  any  evidence,  so  far  as  it  possibly 
could,  which  would  tend  to  establish  the  tendency  of  such  a 
contract. 
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If  the  court,  however,  is  wrong  as  to  the  scope  of  the  su- 
preme court  decision  in  this  regard,  and  that  it  is  necessary 
that  there  should  be  shown  purpose  on  the  part  of  the  pur- 
chaser of  this  stock,  in  order  to  make  the  contract  illegal,  that 
is,  a  purpose  to  suppress  competition,  or  create  a  monopoly, 
the  court  is  of  opinion  that  the  preponderance  of  the  evidence 
shows  such  purpose  on  the  part  of  the  American  Company. 
To  review  this  evidence  would  require  very  much  time,  and 
it  seems  sufficient  to  make  reference  to  the  proof  in  a  general 
way.  The  fact  that  there  was  a  serious  competition  between 
the  American  Company,  its  lessee  companies,  and  the  West- 
em  Company,  known  as  the  Bell  System,  on  the  one  part, 
and  the  independent  telephone  companies,  of  which  the  Kel- 
loprg  Company  was  one  of  the  principal  independent  manu- 
facturing companies  in  the  United  States  on  the  other  part, 
when  the  nature  and  extent  of  the  business  of  all  these  com^ 
panics,  as  alleged  in  divisions  2  to  11,  inclusive  of  the  amended 
bill,  and  which  have  been  substantially  proven  as  heretofore 
stated  by  the  court,  are  considered  in  connection  with  the 
terms  of  the  contract  of  purchase,  and  the  circumstances 
shown  by  the  evidence  as  existing  during  the  negotiations 
leading  up  to  the  purchase,  especially  the  seriously  involved 
financial  condition  of  the  Kellogg  Company,  and  Milo  G.  Kel- 
logg, his  past  activity  in  the  Independent  Telephone  Move- 
ment for  more  than  five  years  prior  thereto,  his  opposition 
generally  to  the  Bell  System  in  his  business  and  in  the  busi- 
ness of  the  Kellogg  Company,  the  strong  probability  that  this 
activity  would  not  commence  again  for  a  long  period,  if  at 
all,  because  of  his  bad  state  of  health ;  that  Mr.  DeWolf  was 
to  be  in  charge  of  the  Kellogg  Company  and  had  very  friendly 
business  relations  with  Mr.  Barton  and  the  Western  Com- 
pany; that  the  Everett-Moore  syndicate,  which  was  also  on 
the  verge  of  failure  and  largely  indebted  to  the  Kellogg  Com- 
pany, was  a  large  independent  telephone  organization,  which, 
if  successful  in  its  line  of  business  would  prove  a  strong  com- 
petitor of  the  Bell  interests ;  all  of  which  matters  are  clearly 
established  by  the  evidence — there  seems  to  have  been  ample 
reason  for  saying  there  was  a  purpose  on  the  part  of  the 
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American  Company  to  place  itself  in  a  position,  by  this  pur- 
chase, to  suppress  competition  and  build  up  a  monopoly. 

Also  in  addition  to  these  matters,  the  court  should  not  ig-- 
nore  the  well  recognized  fact  throughout  the  business  world 
that  with  rare  exceptions,  the  leading  characters  to  which  the 
court  will  omit  names,  who  control  large  corporations  or  busi- 
ness interests  are  on  the  lookout  continually  by  some  means, 
whether  direct  or  indirect,  to  absorb  or  overcome  their  com- 
petitors in  trade.  When  this  natural  tendency  of  human  na- 
ture is  considered  with  all  the  other  matters  referred  to,  the 
conclusion  as  to  purpose  seems  to  the  court  a  reasonable  one, 
to  use  a  mild  term,  notwithstanding  the  evidence  as  to  the 
intention  of  the  purchase  by  Mr.  Barton  and  Mr.  Fish  to  the 
contrary,  and  also  notwithstanding  the  very  exhaustive  and 
able  arguments  of  defendants'  counsel. 

Very  soon  after  January,  1902,  more  than  a  year  before  the 
purchase  was  known  to  the  public,  of  the  making  of  the  conr 
tract  of  purchase  of  the  stock,  the  evidence  shows  that  there 
was  an  effort  by  Mr.  DeWolf  and  Mr.  Barton  to  buy  out  the 
Stromberg-Carlson  Company,  the  next  largest  independent 
manufacturing  company  of  telephone  apparatus,  to  the  Kel- 
logg Company ;  or,  to  put  it  more  mildly,  negotiations  to  pur- 
chase were  started  during  the  month  of  January,  1902,  or 
about  that  time,  though  nothing  was  accomplished.  That  is 
a  strong  item  of  evidence  in  the  court's  opinion,  tending  to 
show  a  general  purpose  to  suppress  competition  and  get  con- 
trol of  the  then  largest  independent  telephone  manufacturing 
companies  for  the  purpose  of  promoting  a  monopoly.  Con- 
siderable evidence  was  also  presented  to  the  court  of  like 
efforts  on  the  part  of  the  American  Company  to  make  similar 
purchases  as  late  as  1907,  but  the  court  regards  it  as  quite 
remote  in  point  of  time,  questions  the  competency  of  this  evi- 
dence, and  has  therefore  not  considered  it  in  reaching  its  con- 
clusion on  the  matter  of  purpose  of  the  American  Company 
in  making  the  purchase  of  the  stock  in  question. 

The  court  is  of  opinion  that  the  contract,  therefore,  is  void 
as  against  public  policy  of  the  state  of  Illinois,  because  the 
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preponderance  of  the  evidence  shows  a  purpose  to  suppress 
competition  and  create  a  monopoly  in  the  line  of  business  of 
the  Bell  System,  though  not  a  complete  monopoly.  And  this 
purpose  is  in  addition  to  the  tendency  of  the  contract  to  the 
same  effect  as  has  been  stated  by  the  court.  In  view  of  these 
conclusions,  it  seems  to  the  court  unnecessary  to  discuss  the 
question  of  whether  the  contract  was  ultra  vires,  though  that 
would  seem,  under  the  evidence  and  the  rulings  of  the  su- 
preme court,  under  our  statute — section  26  of  the  corporation 
act  which  has  be  n  quoted — to  be  settled  in  the  affirmative. 

A  great  mass  of  evidence  was  offered  and  admitted,  subject 
to  objection,  by  the  court,  both  on  behalf  of  the  complainants 
and  the  defendants,  regarding  the  manner  in  which  the  busi- 
ness of  the  Kellogg  Company  has  been  conducted  since  the 
purchase  by  the  American  Company  of  its  stock;  the  extent 
of  that  business;  its  profits;  the  increase  and  decrease  of  cer- 
tain parts  of  its  business;  as  to  certain  patent  suits  between 
the  Kellogg  Company  and  its  customers  on  the  one  part,  and 
the  Bell  interests  on  the  other  part,  both  before  and  after  the 
purchase  of  the  stock;  as  to  the  foreign  business  done  by  the 
Kellogg  Company  both  before  and  after  the  purchase,  within 
the  past  two  years  mainly ;  also  the  purchase  by  leading  em- 
ployes of  the  Kellogg  Company  of  the  Western  Company's 
stock,  the  Kellogg  Company  loaning  them  more  than  $57,000 
in  order  to  enable  the  employes  to  make  their  purchases ;  and 
negotiations  between  Mr.  DeWolf  and  one  Judge  Thomas,  in 
regard  to  the  Kellogg  Company  entering  into  a  combination 
with  certain  independent  telephone  companies;  all  of  which 
it  is  claimed  has  a  bearing  on  the  question  of  purpose  and 
intention  of  the  American  Company  in  making  the  purchase 
of  the  Kellogg  Company's  stock.  The  court  had  some  doubt 
as  to  the  competency  of  all  this  evidence,  because  a  great  deal 
of  it  was  with  regard  to  matters  quite  remote  from  the  trans- 
action in  question  and  not  necessarily  having  any  bearing 
upon  it.  It  may  be  that  many  of  the  things  shown  were  done 
because  of  purposes  or  intentions  formed  after  the  purchase 
of  the  stock  in  question ;  and  if  so,  they  would  have  no  bear- 
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ing  on  the  transaction.  And  for  that  reason,  namely,  that  it 
was  not  necessary  to  the  result  reached  by  the  court  as  to  the 
tendency  of  the  purchase,  to  consider  purpose  and  intention, 
the  court  has  not  considered  the  items  of  evidence  last  above 
referred  to,  as  should  have  been  done  had  the  court  thought 
that  the  decision  of  the  case  depended  wholly  upon  the  pur- 
pose or  intention  of  the  American  Company  in  making  the 
purchase.  It  is  contended  by  defendants'  counsel  that  the 
amended  bill  contains  no  allegation  as  to  tendency,  and  there- 
fore that  no  relief  can  be  granted  under  the  pleadings.  This 
contention,  in  the  court's  view,  is  not  tenable,  for  the  reason 
that  as  has  been  stated,  facts  are  alleged  which  the  court  is 
of  opinion  clearly  show  the  tendency  of  the  purchase,  and  it 
was  so  decided  by  the  supreme  court. 

It  was  contended  by  defendants'  counsel  that  allegations  of 
the  amended  bill,  in  effect,  charge  the  commission  of  a  crime 
on  the  part  of  the  defendants,  and  therefore  that  the  allega- 
tions of  the  bill  must  be  proven  beyond  all  reasonable  doubt, 
before  any  relief  could  be  based  thereon.  It  is  unnecessary 
to  pass  upon  this  point,  for  the  reason  that  the  court's  ruling 
is  as  to  the  tendency  and  purpose  of  the  purchase,  and  that 
does  not  amount  to  a  crime,  but  only  shows  that  the  transac- 
tion is  void  as  against  public  policy. 

The  court  on  the  hearing  took  notes  of  the  evidence  and  ar- 
guments of  counsel,  in  an  abbreviated  form,  which  if  written 
out  would  make  about  125  typewritten  pages,  all  of  which  it 
has  carefully  considered  since  the  arguments  closed,  and  it 
has  also  read  such  parts  of  the  pleadings  and  evidence  as  were 
necessary  to  refresh  its  recollection.  Reference  has  not  been 
made  to  many  points  of  the  arguments  of  counsel,  nor  to  the 
details  of  the  evidence,  but  all  have  been  carefully  considered, 
and  the  conclusions  reached  thereafter.  The  court  makes  this 
statement  to  assure  counsel  that  the  importance  of  the  case 
has  been  appreciated,  and  nothing  presented  has  failed  to  re- 
ceive the  consideration  of  the  court  by  reason  of  carelessness 
or  willful  negligence. 

The  transaction  in  question  being  void,  if  the  court  is  right 
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in  its  ruling  in  that  regard,  it  follows  that  no  title  to  the  stock 
passed,  and  Milo  G.  Kellogg  and  the  other  sellers  of  stock  un- 
der the  Barton  contract  are  still  the  owners  of  the  stock  un- 
der the  law.  The  decision  of  the  supreme  court  controls  as 
to  ^lilo  6.  Kellogg 's  rights  to  any  relief  under  the  cross-bill, 
it  being  based  upon  alleged  fraud,  and  there  was  no  offer  in 
the  cross-bill  to  place  the  purchaser  in  statu  quo.  It  is  true, 
the  court  says:  **The  contract  is  not  void,  but  only  voidable 
at  the  election,  of  the  defrauded  party."  But  this  must  be 
construed  with  reference  to  the  relief  asked  in  the  cross-bill 
being  based  upon  alleged  fraud,  and  has  no  bearing  on  the 
complainants'  rights  under  the  amended  bill,  which  depend 
upon  the  situation  as  to  them.  The  supreme  court  holds,  on 
page  26  of  the  opinion  that  the  invalidity  of  the  purchase  is 
sufficient  to  entitle  complainants,  as  minority  stockholders,  to 
have  the  American  Company  restrained  from  voting  the  stock 
purchased  by  it,  and  thus  controlling  the  Kellogg  Company. 
This  right  of  complainants  exists,  notwithstanding  the  adju- 
dication of  the  supreme  court  on  the  cross-bill,  based  on  its 
allegations  of  fraud  in  bringing  about  the  purchase.  If  the 
transaction  between  the  American  Company  and  Milo  6. 
Kellogg  and  other  sellers  of  the  stock  is  void  as  held,  the  com- 
plainants are  entitled  to  relief  that  should  be  granted  on  the 
basis  of  their  equities,  although  the  result  may  indirectly  be  a 
benefit  to  Milo  G.  Kellogg  and  other  sellers  of  stock  and  an 
injury  to  the  American  Company.  Complainants'  relief 
should  not  be  limited  on  this  account,  but  should  be  granted 
on  such  conditions  as  will  cause  the  least  injury  to  the  par- 
ties concerned  in  the  transaction  and  at  the  same  time  give 
them  their  equitable  rights.  To  protect  the  complainants  and 
do  equity  to  them,  they  are  entitled  to  have  restored,  so  far 
as  possible,  the  situation  as  it  was  before  the  purchase  of  the 
stock,  and  in  so  far  as  a  change  has  resulted  from  that  sale. 
This  can  be  accomplished  by  requiring  the  American  Com- 
pany to  bring  the  stock  in  question  into  court,  together  with 
all  dividends  paid  thereon,  with  interest  at  five  per  cent  per 
annum  from  the  times  of  payments  respectively  of  such  divi- 
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dendfi,  and  the  return  of  the  stock  to  Milo  G.  Kellogg  and  to 
others  that  sold  to  the  American  Company  under  the  Barton 
contract,  upon  their  paying  to  the  American  Company  the 
prices  paid  them  for  this  stock,  with  interest  at  five  per  cent 
per  annum  from  the  times  when  said  payments,  respectively, 
were  made  to  them.  In  case  the  sellers,  or  either  of  them, 
should  fail  to  make  return  of  the  purchase  prices  of  stock 
with  interest  as  stated,  within  thirty  days  from  the  entry  of 
the  decree,  then  the  decree  should  provide  that  the  stock  be 
sold  under  the  direction  of  the  court,  say  one-half  cash,  and 
balance  in  six  months  from  sale,  with  interest  at  five  per  cent 
per  annum,  such  balance  to  be  secured  by  a  deposit  of  the 
stock  with  the  clerk  of  this  court  as  security.  Pending  the 
making  of  such  payments  the  business  of  the  Kellogg  Com- 
pany should  be  conducted  by  the  present  administration  of 
that  company,  or  its  president  should  act  as  a  receiver  of  the 
court,  of  course  giving  large  and  ample  bond,  which  I  think 
in  this  case  should  not  be  less  than  $100,000 ;  and  the  annual 
meeting  of  the  stockholders  should  be  adjourned  under  the 
terms  of  the  decree  of  the  court  until  said  payments  are  made, 
or,  in  default  thereof,  until  a  sale  of  said  stock  shall  be  made 
and  perfected,  as  indicated. 

In  case  of  failure  of  any  seller  of  the  stock  to  pay  the  pur- 
chase price  of  his  stock  to  the  American  Company  within 
thirty  days  from  the  entry  of  the  decree,  then  the  proceeds 
of  the  sale  of  that  specific  stock  should  be  paid  to  the  Ameri- 
can Company  to  the  extent  of  the  purchase  price  paid  by  it 
for  such  stock,  and  interest  at  five  per  cent,  per  annum  from 
the  dates  at  which  the  American  Company  paid  such  seller 
for  such  stock.  If  there  should  be  any  surplus  on  the  sale  of 
the  stock  over  said  price  paid  by  the  American  Company  and 
interest,  it  should  be  paid  to  the  seller  of  said  stock — I  refer, 
by  the  seller,  to  the  American  Company,  under  the  Barton 
contract, — said  dividends  and  interest  thereon,  as  if  paid  into 
court,  should  be  paid  over  to  the  seller  of  said  stock,  after 
deducting  therefrom  any  deficit  from  the  purchase  price  of 
said  stock,  as  paid  by  the  American  Company,  and  interest 
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thereon,  which  may  result  from  the  sale  of  the  stock,  under 
the  order  of  the  court. 

The  court  is  inclined  to  the  view  that  the  facts  alleged  in 
the  amended  and  supplemental  bill  and  sls  has  been  stated 
were  proven,  and  the  fact  that  the  bill  has  a  prayer  for  gen- 
eral relief,  would  justify  a  decree  as  indicated,  except  as  to 
the  receiver,  which  is  suggested,  not  because  there  seems  to 
be  an  absolute  necessity  for  one,  but  to  avoid,  so  far  as  pos- 
sible, any  friction  that  may  arise,  pending  a  closing  up  of  the 
decree,  or  pending  an  appeal,  which  may  be  taken  from  this 
court,  as  has  already  been  suggested  by  counsel  on  both  sides. 
If  the  complainants  desire  a  receiver,  the  court  is  of  opinion 
there  should  be  an  amendment  to  the  pleadings,  and  perhaps 
additional  proof  even,  which  would  be  justified  because  of 
the  injunction  which  has  already  been  granted  temporarily, 
and  the  apparent  financial  responsibility  of  the  parties  in 
control  of  the  Kellogg  Company,  and  especially  in  view  of 
the  financial  success  of  that  company  since  it  has  been  under 
their  control. 

One  part  of  my  notes  I  failed  to  give,  and  that  is  this:  The 
American  Company  and  its  representatives  should  by  the  de- 
cree, and  pending  its  accomplishment,  be  enjoined  from  in 
any  manner  interfering  with  the  management  or  conduct  of 
the  business  of  the  Kellogg  Company,  and  the  temporary  in- 
junction, granted  February  13,  1907,  should  be  made  final, 
except  as  in  some  of  its  provisions  it  may  conflict  with  the 
decree  here  indicated  by  the  court. 

If  a  decree  is  to  be  entered  on  the  pleadings,  as  they  now 
are,  it  may  be  drafted,  declaring  the  sale  of  the  stock  void, 
as  against  the  public  policy  of  this  state,  and  setting  it  aside ; 
and  also  in  accord  with  the  court's  rulings,  as  has  been  indi- 
cated, omitting  the  receiver.  If  counsel  for  defendants,  they 
having  declined  in  the  oral  argument  to  discuss  any  decree 
except  one  denying  complainants  any  relief,  are  of  opinion 
that  the  decree  directed  by  the  court  is  not  proper,  under  the 
court's  rulings,  and  in  view  of  the  evidence  and  the  pleadings, 
the  court  will  consider  anything  they  desire  to  say  on  that 
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subject  at  the  criminal  court  next  Tuesday  morning  at  8 :45. 
If  counsel  cannot  present  their  views,  if  they  desire  to  pre- 
sent any  on  that  point,  why  then  they  can  prepare  a  brief  in 
three  days  on  the  question  of  the  form  of  the  decree  only. 


(Circuit  Court  of  Cook  County.    In  Chancery.) 

The  South  Shore  Transportation  Co.,  et  aL 

vs. 

The  World's  Columbian  Exposition,  the  World's  Fair 

Steamship  Co.,  et  al. 

(1893.) 

1.  Public  Pabrs — Open  on  Sunday  V^hebe  Used  as  Exposition — 

Right  of  Taxpayeb.  V^here  a  public  park  is  used  as  an  expo- 
sition by  authority  of  the  legislature  a  taxpayer  is  not  en- 
titled to  have  the  exposition  remain  open  on  Sunday  for  the 
reason  that  it  is  located  in  a  public  park.  The  remedy  of  such 
taxpayer  is  to  challenge  the  power  of  the  legislature  to  sur- 
render the  use  of  a  public  park  for  exposition  purposes. 

2.  Taxpayer — Right  to  Pbevent  by  Injunction  Misappbopbiation 

OB  DiVEBSION  OF  PUBLIC  PBOPEBTY  IN  ABSENCE  OF  SPECIAL  DAM- 
AGE. A  citizen  or  taxpayer  who  sufTers  no  special  damage  or 
injury  difTerent  from  the  public  at  large  by  reason  of  the  mis- 
appropriation or  diversion  of  public  property  cannot  maintain 
a  bill  in  his  own  name  for  an  injunction  to  prevent  the  same. 
Such  a  bill  must  be  brought  by  the  attorney  general. 

3.  Same — ^Rioht  to  Pbevent  Diversion  ob  Misappbopbiation  of  Pub- 

iio  PBOPEBTY  by  Injunciion — ^LiACHES.  Where  a  public  park  is 
appropriated  by  the  legislature  for  the  purposes  of  an  exposi- 
tion a  taxpayer  cannot  question  the  right  of  the  legislature  so 
to  do  where  action  is  not  taken  until  a  large  sum  of  money 
has  been  expended  on  such  exposition.  The  complainant  is 
barred  by  laches. 

4.  Public  Pbopebty — Cession  to  United  States.    Where  public  park 

property  is  ceded  by  the  state  to  a  commission  appointed  by 
the  United  States  for  the  purpose  of  an  exposition  it  is  doubtful 
whether  the  courts  of  the  state  have  power  to  interfere  with 
such  property. 

5.  United  States — Officers  of — Poweb  of  State  Ovee.     A  state 

court  has  no  power  to  interfere  with  officers  of  the   United 
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States  in  the  discharge  of  duties  Imposed  upon  them  by  act  of 
congress. 
€.  Equity — ^Relief  in — Complainant  Must  Do  Equity.  Where  the 
United  States  donates  a  sum  of  money  to  an  exposition  on  the 
condition  that  such  exposition  remain  closed  on  Sunday,  a 
taxpayer  cannot  compel  the  keeping  open  of  such  exposition 
on  Sunday  without  ofTering  to  return  the  amount  of  the  dona- 
tion.   A  court  of  conscience  should  also  be  a  court  of  honor. 

7.  RiPABiAN  Rights — ^Building  Piebs  and  Whabves.    The  right  to 

build  wharves  and  piers  in  navigable  waters  as  appurtenant 
or  incident  to  the  ownership  of  the  adjoining  land,  is  a  riparian 
right. 

8.  Same — Dependent  Upon  Title  to  Bank.    Riparian  rights  are  de- 

pendent upon  the  title  to  the  bank  and  not  upon  the  title  to 
the  bed  of  the  lake  or  stream  in  front  of  the  bank. 

9.  Same — Y^hebk  These  is  Ebb  and  Flow  of  Tide.    There  is  no  dif- 

ference between  the  rights  of  a  riparian  proprietor's  bordering 
a  navigable  stream  whether  the  waters  be  Inland  rivers  or  have 
the  ebb  and  flow  of  the  tide. 

10.  Lake  Michigan — Ripabian  Rights  in.    Riparian  proprietors  on 

Lake  Michigan  have  the  right  to  build  piers,  wharves  and  land- 
ings for  their  own  exclusive  use  and  enjoyment^ 

11.  Whabves — Whetheb  Public  When  Built  in  Connection  With 

Public  Pbopebty.  Where  wharves  are  built  by  the  public  au- 
thorities in  connection  with  public  property  or  as  an  extension 
of  a  public  street,  they  do  not  thus  become  public  wharves 
open  to  indiscriminate  use. 

12.  Watebs — ^Whetheb  Riparian  Owneb  Can  Extend  His  Stbuctube 

Beyond  the  Point  of  Navigation.  A  riparian  or  littoral  owner 
must  not  extend  his  pier  or  wharf  beyond  the  line  of  navigabil- 
ity. He  is  not  required,  however,  to  stop  at  the  exact  point 
where  navigation  begins,  but  as  such  structures  are  permissible 
only  in  aid  of  navigation  they  may  extend  as  far  as  necessary 
for  the  purposes  intehded.i 

13.  Public  Nuisance — ^Right  of  Individuals  to  Redbess.     Individ- 

uals who  sustain  no  private  injury  are  not  entitled  to  redress 
against  a  public  nuisance.  Only  the  attorney  general  can  take 
action. 

14.  Monopolies — What  Constitutes.     It  does  not  constitute  a  mo- 

nopoly for  an  owner  of  a  private  wharf  to  give  an  individual 
an  exclusive  right  to  run  a  line  of  steamers  from  or  to  such 
wharf. 

15.  Whabves — Whetheb  Public  ob  Pbivate.    Wharves,  docks  or  land- 

ing places  may  be  private  or  public,  depending  upon  the  pur- 
pose for  which  the  same  are  built,  the  uses  to  which  applied, 

1  But  see  202  111.  427,  177  111.  468.— Ed. 
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the  place  vhere  located  and  the  nature  and  character  of  the 
structure. 

16.  Same — Whetheb  Affected  With  Public  Use.    When  a  private 

-wharf  is  thrown  open  to  the  use  of  the  public  it  becomes  af- 
fected with  a  public  use  and  must  be  open  to  all  upon  the 
same  terms  and  conditions. 

17.  Same — Discrimination  Against  PABTicuiiAB  Poets  and  Vessels 

IN  Use  of.  Where  the  owner  of  a  wharf  permits  its  use  to  one 
steamship  line  generally  but  denies  the  use  of  such  wharf  to 
vessels  from  particular  ports,  such  discrimination  is  illegal 
and  tends  to  obstruct  commerce.  There  can  be  no  discrimina- 
tion between  difTerent  members  of  the  public  or  between  vessels 
from  difTerent  ports. 

18.  Public  Use — Right  to  Abandon.    Where  a  pier  has  for  a  long 

time  been  used  as  a  public  landing  place  the  owner  of  the  pier 
has  a  right  to  discontinue  its  use  for  that  purpose.  It  does  not 
follow  that  because  the  public  was  permitted  to  use  it  that  the 
public  has  the  right  to  use  it  forever. 

Bill  for  injunction.  Heard  before  Judge  Murray  P.  Tu- 
ley.    The  facts  are  stated  in  the  opinion. 

TULEY,  J.:— 

The  main  complainant  in  this  case  is  an  Illinois  corpora- 
tion, owning  a  number  of  vessels  engaged  in  carrying  passen- 
gers from  the  city  to  the  different  public  parks  and  other 
points  of  interest.  There  are  three  citizens  owning  vessels 
joined  with  the  corporation  as  complainants.  Some  of  the 
complainants  are  alleged  to  be  taxpayers  in  South  Chicago. 

In  1869,  under  legislative  act,  Jackson  Park  was  established 
as  a  public  park,  was  paid  for  and  is  still  maintained  by  taxa- 
tion of  the  towns  of  South  Chicago,  Hyde  Park  and  Lake, 
now  a  part  of  the  city  of  Chicago.  The  park  was  established 
as  a  public  park  for  the  recreation,  etc.,  of  the  public,  and 
declared  to  be  **free  to  all  persons  forever/' 

A  part  of  section  15,  town  39  north,  range  14,  extending 
along  the  lake  shore  in  the  heart  of  the  city  was  dedicated  by 
the  commissioners  of  the  Illinois  &  Michigan  Canal,  originally 
as  "Michigan  Avenue,''  a  street  of  irregular  width,  having 
for  about  a  half  a  mile  frontage  on  the  shore  of  Lake  Michi- 
gan as  its  eastern  boundary.     This  part  of  Michipran  avenue 
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next  to  the  lake  shore  and  next  to  the  Illinois  Central  Rail- 
road right  of  way,  became  known  and  was  recognized  by  the 
state  legislature  as  **Lake  Park." 

Subsequently,  in  1850,  the  Illinois  Central  Railroad  was 
granted  by  the  state  a  right  of  way  200  feet  in  width  and 
Chicago  was  made  one  of  its  terminals.  The  railroad  had  the 
right  to  lay  its  tracks  within  the  city  upon  such  terms  as  it 
might  a^ee  upon  with  the  city  council.  An  ordinance  was 
passed  by  which  the  city  consented  to  the  railroad  laying  and 
locating  its  right  of  way  along  the  lake  shore  in  front  of  sec- 
tion 15,  at  a  distance  of  400  feet  east  of  the  west  line  of  Michi- 
gan avenue.  Among  other  terms  and  conditions  of  the  ordi- 
nance was  a  provision  that  the  railroad  should  build  and 
maintain  a  stone  pier  work  at  a  distance  of  300  feet  east  of 
and  parallel  with  said  400  foot  line.  The  ordinance  was  ac- 
cepted and  the  pier  built.  In  the  course  of  a  few  years  the 
space  between  Michigan  avenue  (which  had  been  narrowed 
to  100  feet)  and  the  right  of  way  of  the  railroad  became 
filled  with  debris  from  the  city,  and  became  a  common  or 
park  of  about  22  acres  known  as  Lake  Park.  Afterwards, 
and  in  1869,  the  state  legislature  attempted  to  grant  the  rail- 
road all  the  submerged  lands  in  front  of  Lake  Park  which  it 
is  alleged  by  the  recent  decision  of  the  United  States  supreme 
court,*  only  amounted  to  a  license  to  improve  the  harbor  of 
the  city,  which  license  has  been  subsequently  revoked  by  the 
state;  that  the  United  States  several  years  ago  constructed 
a  harbor  of  refuge  for  vessels  in  front  of  said  Lake  Park,  and 
it  is  alleged  that  the  shores,  wharves  and  landings  at  said 
Lake  Park  have  been  since  used  for  interstate  and  foreign 
commerce ;  and  that  among  the  vessels  so  using  the  same  were 
those  of  the  complainants;  that  the  waters  in  front  of  Jack- 
son Park  are  navigable  waters  and  that  the  park  commission- 
ers some  years  ago  erected  landing  places  which  were  used 
by  complainants'  vessels  and  others  to  land  passengers  visit- 
ing said  Jackson  Park. 

In  1890  the  congress  of  the  United  States  passed  an  act  to 

1  niinois  Central  R,  R.  Co.  v.  Illinois,  146  U.  S.  387.— Ed. 
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provide  for  celebrating  the  400th  anniversary  of  the  discov- 
ery of  America  by  Columbus  by  holding  an  international  ex- 
hibition of  ar^  industries,  etc,  at  Chicago;  that  the  act  of 
Congress  provided  for  the  appointment  of  United  States  com- 
missioners, to  be  known  as  the  ''Worid's  Columbian  Commis- 
sion," with  power  to  determine  the  plan  and  scope  of  the 
exposition,  award  premiums,  etc.,  and  to  accept,  in  its  dis- 
cretion, such  sites  and  plans,  etc.,  for  buildings  (to  be  erected 
by  and  at  the  expense  of)  as  might  be  tendered  by  the 
** Worlds'  Columbian  Exposition  Co."  a  corporation  organ- 
ized under  the  laws  of  Illinois;  and  that  the  plans  for  and 
the  rules  and  regulations  of  the  Illinois  corporation  for  en- 
trance fees,  or  otherwise  affecting  the  rights,  etc.,  of  exhibit- 
ors or  of  the  public,  should  be  subject  to  such  modifications 
as  the  United  States  commission  should  impose. 

The  World's  Columbian  Exposition  Co.  was  organized  for 
the  purpose  of  promoting  and  carrying  on  the  World's  Fair 
or  Exposition,  and  in  1890  the  Illinois  legislature  passed  an 
act  ^  granting  **to  the  authorities  having  the  charge  and  man- 
agement of  said  World's  Columbian  Exposition"  "the  use 
and  occupation  of  all  lands  or  right  therein  of  the  state  of 
Illinois,  whether  submerged  or  otherwise,  within  the  present 
limits  of  the  city  of  Chicago  or  adjacent  thereto,  which  may 
be  designated  and  selected  by  said  authorities  as  the  site  or 
sites  for  the  holding  of  said  World's  Columbian  Exposition," 
and  the  use  and  enjoyment,  with  the  consent  of  the  city,  of 
any  public  or  park  grounds,  and  rights  appurtenant  thereto, 
the  title  or  control  of  which  was  in  the  city,  with  **  authority 
to  improve  the  same  *  *  *  in  such  manner  as  to  said 
authorities"  should  seem  necessary  or  expedient,  and  in  case 
any  public  park  should  be  selected  for  a  site  or  sites,  for  such 
exposition,  authority  was  granted  to  its  park  commissioners 
to  allow  the  use  of  the  same  for  the  purposes  of  the  exposi- 
tion, on  such  terms  and  conditions  as  might  be  agreed  upon 
between  the  park  commissioners  and  said  authorities ;  that  the 
Exposition  Co.  tendered  to  the  U.  S.  Columbian  Commission, 

1  Sess.  Laws  of  111.  1890,  pp.  5,  6.— Ed. 
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Jackson  Park  and  Lake  Park  as  sites  for  the  exposition  and 
the  same  were  accepted;  that  in  September,  1890,  the  city 
council,  by  ordinance,  did  ^ant  to  the  Exposition  Co.  author- 
ity to  take  possession  of  and  control  and  exercise  all  the  juris- 
diction the  city  possessed  over  Lake  Park  and  its  appurte- 
nances, to  be  used  exclusively  for  the  purposes  of  the  expo- 
sition or  fair,  which  ordinance  was  to  be  accepted  in  30  days 
or  to  be  null  and  void.  The  ordinance  was  not  formally  ac- 
cepted, but  was  acted  upon  as  if  accepted;  tiiat  the  commis- 
sioners of  South  Park  and  the  directors  of  the  Exposition  Co. 
liad  agreed  upon  terms  for  the  use  of  said  Jackson  Park  for 
the  purposes  of  the  exposition. 

It  is  alleged  that  in  June,  1892,  the  directors  of  the  Expo- 
sition Co.  made  a  concession  or  contract  with  Stone  and  oth- 
ers, who.  acted  for  and  who  were  given  power  to  assign  the 
same  to  a  corporation  known  as  the  World's  Fair  Steamship 
Company,  whereby  the  Steamship  Company  was  given  the 
-exclusive  right  and  privilege  to  transport  passengers  by  wa- 
ter to  and  from  the  World's  Fair  or  Exposition  grounds,  and 
to  and  from  all  points  between  the  city  of  Kenosha, — 50  miles 
from  Chicago, — on  the  north  and  East  Chicago  Harbor  on 
the  south,  and  to  make  the  privilege  more  valuable,  agreed 
that  the  Exposition  Co.  would  not  allow  vessels,  or  passengers 
from  the  same,  from  said  points  and  points  between,  and  the 
Exposition  grounds  to  land  at  any  pier  or  piers  at  the  Fair 
grounds,  saving  only  the  boats  (and  passengers  thereon)  of 
said  Steamship  Co.  and  that  no  gate  or  entrance  should  be 
established  on  the  north  side  of  said  grounds,  if  any  pier  or 
landing  place  should  be  established  or  built  within  3,000  feet 
of  the  north  line  of  the  fair  grounds  at  Jackson  Park,  nor 
4iny  gate  on  the  south  side  of  said  fair  grounds ;  that  by  said 
-contract  the  Exposition  Co.  agreed  to  build  at  Jackson  Park 
and  at  Lake  Park  piers  with  not  less  than  2,000  feet  frontage 
and  to  cause  to  be  constructed  over  the  Illinois  Central  Rail- 
road tracks  a  viaduct  to  the  pier  at  Lake  Park ;  that  the  pier 
4it  Lake  Park  should  not  be  used  for  any  other  purpose  than 
the  business  of  the  Steamship  Co.,  but  the  Exposition  Co.  re- 
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served  the  right  for  the  landing  and  embarkation  of  passen-^ 
gers  at  Jackson  Park  from  vessels  coming  from  points  out- 
side of  said  limits,  Kenosha  on  the  north  and  East  Chicago- 
Harbor  on  the  south,  but  such  use  should  not  interfere  with 
the  Steamship  Co.'s  business  or  use  of  such  pier;  the  Steam- 
ship Co.  agreeing  to  put  into  service  vessels  with  capacity 
to  carry  15,000  passengers  an  hour,  not  to  charge  more  than 
25  cents  for  the  round  or  15  cents  for  a  single  trip,  between 
Lake  Park  and  Jackson  Park ;  to  police  the  piers,  etc.,  and  to 
pay  the  Exposition  Co.  20  per  cent,  of  the  gross  receipts ;  that 
piers  extending  into  the  lake  a  distance  of  1,000  feet  have- 
been  built  at  Lake  Park  and  at  Jackson  Park ;  that  the  direc- 
tors of  the  Exposition  Co.  threaten  to  make  such  rules  and 
regulations  ss  may  be  necessary  to  carry  out  said  agreement 
and  to  prevent  complainants  from  landing  at,  or  receiving  and 
discharging  passengers  at  said  wharves  or  piers  or  at  the 
landings  at  Jackson  Park  constructed  by  said  park  commis- 
sioners, although  complainants  are  willing  to  pay  such  tolls 
or  fees  as  may  be  charged  to  other  vessels. 

An  amendment  to  the  bill  sets  out  the  passage  of  an  act  of 
congress  in  1892  appropriating  two  and  one-half  millions  of 
dollars  for  the  World's  Fair  on  condition  that  the  fair  should 
be  closed  upon  Sundays,  and  making  it  the  duty  of  the  United 
States  Commission  to  see  that  the  proper  rules  and  regula- 
tions are  made  for  that  purpose. 

The  relief  prayed  is  for  an  injunction  restraining  the  direc- 
tors of  the  Exposition  Co.  from  closing  the  gates  of  the  fair 
on  Sunday ;  also  to  enjoin  the  Exposition  from  discriminating 
against  complainants  as  to  landing  at  and  receiving  passen-^ 
gers  to  and  off  said  piers  or  wharves  from  complainants'  ves- 
sel ;  also  from  refusing  to  permit  such  passengers  to  land  on 
said  piers  and  enter  said  Jackson  Park  on  the  same  terms  as 
the  vessels  and  passengers  from  other  boats  are  permitted  so 
to  do;  and  from  carrying  out  said  contract  with  the  Steam- 
ship Co.  or  according  to  said  Company  or  its  vessels  any 
rights  or  privileges  not  accorded  to  complainants  and  their 
vessels. 
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The  only  defendants  served  with  process  are  the  Exposition 
Co.  and  the  Steamship  Co.  The  former  has  demurred  to  the 
bill,  and  the  latter  has  filed  an  answer.  A  number  of  affida- 
vits in  support  of  the  answer  and  of  the  bill  have  been  read. 
The  averments  of  the  bill  as  to  the  laws  and  ordinances  set 
out  are  admitted,  as  is  also  the  contract  with  the  Steamship 
Co.,  which  is  defended  upon  the  ground  that  it  is  lawful  and 
for  the  best  interest  of  the  fair  and  of  the  public. 

It  appears  from  the  affidavits  that  heretofore  there  has 
been  no  wharf  or  dock  at  Lake  Park,  but  that  the  complain- 
ants and  others  have  used  the  pier  of  the  Illinois  Central 
Railroad  as  such  and  have  carried  passengers  therefrom  to  a 
small  pier  built  by  the  Park  Commissioners  at  Jackson  Park, 
and  to  other  places. 

The  Sunday  Question. 

The  complainants  insist  they  have  the  right  to  an  injunc- 
tion against  closing  the  exposition  upon  Sundays  because 
Jackson  Park  was  created  and  dedicated  by  the  general  as- 
sembly of  Illinois  and  paid  for  by  the  taxation  of  property 
in  South  Chicago,  Hyde  Park  and  Lake,  as  **a  public  park 
for  the  recreation,  etc.,  of  the  public  and  free  to  all  persons 
forever;"  that  it  was  beyond  the  power  of  the  state  legisla- 
ture or  the  park  commissioners  to  pass  any  act  or  ordinance 
closing  the  park  on  Sunday,  or  any  other  day. 

If  a  bill  had  been  filed  in  apt  time  by  a  complainant  hav- 
ing the  right  to  challenge  the  power  of  the  state  legislature  to 
surrender  this  public  park  to  the  World's  Exposition  pur- 
poses, it  would  have  presented  a  very  serious  constitutional 
questions.  The  complainants  cannot  now  raise  it  for  the  fol- 
lowing reasons: 

1st  That  the  law  is  weU  settled  that  a  citizen  or  taxpayer 
who  suffers  no  peculiar  damage  or  injury  different  from  that 
of  the  public  at  large,  by  reason  of  the  misappropriation  or 
diversion  of  public  property,  such  as  a  street  or  commons, 
can  not  maintain  a  bill  in  his  own  name  for  an  injunction 
to  prevent  the  same,  but  such  a  bill  must  be  brought  by  the 
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attorney  general  as  representing  the  public  at  large.  The 
ease  of  City  of  Chicago  v.  The  Union  Building  Association, 
102  111.  379,  is  directly  in  point  There  a  property  owner  on 
La  Salle  street  filed  a  bill  to  restrain  the  closing  up  of  La 
Salle  street,  where  the  present  board  of  trade  stands,  alleging 
that  his  property  had  been  largely  asseiSsed  for,  and  had  paid 
for  opening  La  Salle  street  at  the  point  where  the  city  coun- 
cil proposed  to  vacate  and  close  it,  but  the  supreme  court  held 
that  such  a  bill  could  not  be  brought  except  by  the  attorney 
general.  In  this  case  these  complainants  suifer  no  other  or 
diflferent  injury  than  other  citizens  or  tax  payers  suffer,  the 
injury  being  common  to  all  alike,  and  the  attorney  general 
only  can  represent  the  public. 

2nd.  Even  if  the  bill  would  lie  by  these  complainants,  it  is 
not  brought  in  apt  time  so  far  as  this  question  is  concerned, 
as  they  would  not  be  allowed  to  lie  still  until  twenty  million 
doUars  have  been  expended,  and  then  question  the  right  to 
appropriate  the  park  to  the  purposes  of  the  fair.  The  state 
ha\dng  authorized  the  '*  authorities  having  in  charge  the 
World's  Columbian  Exposition *'  to  take  possession  of  Jack- 
son Park  and  use  it  for  the  World's  Fair,  it  is  certainly  a  de- 
batable question  whether  or  not  the  jurisdiction  over  the  park 
has  not  been  ceded  to  the  United  States  for  the  World's  Fair 
purposes.  The  cession  is  to  the  authorities  having  in  charge 
the  World's  Exposition."  The  United  States,  by  its 
World's  Columbian  Commission"  accepted  the  sites.  The 
** Commission"  by  the  act  of  congress  is  given  large  indepen- 
dent powers  and  a  supervising  power  over  the  acts  of  the 
Illinois  corporation.  The  act  of  congress  created  the  fair 
and  made  it  an  ** international  exposition"  and  located  it  on 
sites  determined  by  its  own  ** Commission." 

It  is  true  that  the  United  States  graciously  permitted  the 
Illinois  corporation  to  raise  the  money  and  pay  all  the  ex- 
penses, but  that  does  not  make  it  any  the  less  an  **Intema- 
itonal  Exposition"  under  the  control  of  the  United  States 
government.  The  United  States  did  make  a  donation  of  two 
and  one  half  millions  of  dollars  (it  seems  like  sarcasm  to  call 
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it  a  donation)  on  condition  that  the  fair  be  closed  upon  Sun- 
days. It,  by  the  same  act,  directed  its  ** Commission"  to  see 
that  the  requirement  as  to  closing  the  fair  upon  Sunday  was 
complied  with. 

It  is  also  a  serious  question  as  to  whether  the  state  courts 
have  any  j-urisdiction  or  power  to  interfere  with  the  acts  of 
this  ** Commission."  The  ** Commission "  is  a  United  States 
agency  and  its  officers  may  be  said  to  be-^as  to  the  fair — pro 
hoc  vice  officers  of  the  United  States.  It  is  a  general  rule 
that  a  state  court  has  no  power  to  interfere  with  the  United 
States  officers  in  the  discharge  of  duties  imposed  upon  them 
by  an  act  of  congress. 

The  bill  is  deficient  in  another  respect  in  that  it  asks  the 
court  to  enjoin  the  closing  of  the  fair  upon  Sundays  without 
requiring  the  return  to  the  United  States  treasury  of  the  two 
and  one-half  million  dollars  donation.  This  would  not  be 
honest.  A  court  of  conscience  should  be  also  .a  court  of 
honor. 

The  proper  parties,  neither  complainants  nor  defendants, 
are  before  this  court  so  as  to  enable  it  to  pass  upon  the  right 
to  close  the  fair  upon  Sundays. 

As  TO  THE  Piers  and  Wharves. 

Admitting  that  in  the  act  referred  to,  the  legislature,  by 
the  words  **the  authorities  having  in  charge"  the  World's 
Fair  intended  to  make  the  grant  to  the  corporation  **The 
World's  Columbian  Exposition,"  then  that  corporation  has 
become  vested  with  the  use  and  occupation  and  with  all  the 
right,  title  and  interest  of  the  state,  and  of  the  city  of  Chi- 
cago, in  Lake  Park,  its  appurtenances  and  the  submerged  land 
in  front  of  the  Park,  with  'Hhe  right  and  authority  to  improve 
the  same  for  the  purpose  of  the  World's  Exposition  in  such 
manner    •     •     *     as  should  seem  necessary  or  expedient." 

By  the  same  act  and  the  ordinance  of  the  South  Park  Com- 
missioners the  Exposition  Co.  became  vested  with  all  the 
power,  for  World's  Fair  purposes,  over  Jackson  Park  that 
the  commissioners  could  confer.     But  the  parks  being  upon 
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the  banks  of  Lake  Michigan,  the  Exposition  Co.  became 
vested,  temporarily,  with  all  the  rights  of  a  riparian  pro- 
prietor. 

The  right  to  build  out  piers  or  wharves  into  public  or  navi- 
gable waters  as  appurtenant  or  incident  to  the  ownership  of 
the  adjoining  land  is  a  riparian  right.  This  riparian  right 
is  dependent  upon  the  title  to  the  bank  and  not  upon  the  title 
to  the  bed  of  the  lake,  in  front  of  the  bank.  Ihitton  v. 
Strong,  1  Black,  23;  Railroad  v.  Schurmeir,  7  WaU.  272; 
¥at€8  V.  Milwaukee,  10  Wall.  497;  Ensminger  v.  People,  47 
111.  384;  City  v.  Lafflin,  49  111.  172;  Gould,  Law  of  Waters, 
sec.  148,  and  cases  cited. 

If  I  un<Jerstand  the  senior  counsel  for  complainant,  he  con- 
tends that  there  can  be  no  private  piers  or  wharves  ui)on  Lake 
Michigan  or  upon  navigable  waters  where  there  is  an  ebb  and 
flow  of  the  tide,  whatever  right  there  may  be  to  build  such 
upon  navigable  rivers  and  interior  small  lakes.  The  case  in 
7  Wallace,  272,  ante,  decides  that  there  is  no  difference  be- 
tween the  rights  of  a  riparian  proprietor's  bordering  naviga- 
ble waters  in  this  country,  whether  the  waters  be  inland  riv- 
ers or  have  the  ebb  and  flow  of  the  tide.  Nor  is  it  true  that 
there  can  be  no  private  piers  or  wharves  upon  navigable  wa- 
ters where  there  is  an  ebb  and  flow  of  the  tide.  The  right  is 
a  common  law  right  as  incident  to  the  ownership  of  the  bank. 
Lyon  V.  Fishmonger's  Compamy,  L.  R.  1  App.  Cas.  (1876) 
662. 

In  Button  v.  Strong,  ante,  the  question  arose  as  to  the 
right  to  build  out  into  Lake  Michigan  a  private  wharf  and 
the  court  held  that  "undoubtedly,  a  riparian  proprietor  may 
construct  a  pier,  wharf  or  landing  place  for  his  own  exclusive 
use  and  enjoyment,"  and  **may  have  the  right  to  exclude  all 
other  persons  from  its  use." 

It  is  contended  that  these  wharves  being  built  in  front  of 
public  parks,  they  became  a  part  of  the  public  parks  and 
must  be,  as  those  are,  common  to  everybody ;  that  the  wharves 
axe  mere  extensions  of  the  public  grounds.  This  precise 
question  arose  in  a  Detroit  case.     The  city  of  Detroit  having 
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authority  by  its  charter  to  build  public  wharves  and  lease  the 
same,  built  one  at  the  end  of  a  street  and  leased  it  to  a  private 
party.  It  was  contended,  as  here,  that  the  wharf  was  merely 
an  extension  of  the  public  ground  or  street  and  was  therefore 
open  to  the  use  ol  the  public.     The  court  held:     (Syllabus.) 

**The  wharves  in  the  city  of  Detroit,  whether  terminating 
highwa3^  or  not,  are  not  highways,  but  are  private  property, 
and  where  they  are  owned  by  the  city,  may  be  leased  like 
other  corporate  property  to  private  lessees.  The  title  is  pro- 
prietary, and  not  a  public  easement." 

That  the  term  ** public  wharf"  did  not  mean  that  it  was 
dedicated  to  public  use  like  a  highway,  and  meant  only  that 
it  belonged  to  the  city,  **and  that  such  wharves  are  not  open 
to  indiscriminate  use."  Horn  v.  People,  26  Mich.  221.  See, 
also.  Backus  v.  Detroit,  49  Mich.  110;  Scott  v.  Lyng,  59 
IVUeh.  43. 

These  cases  hold  that  a  municipal  corporation  may  exercise 
the  same  rights  as  to  streets  terminating  at  the  water's  edge 
to  build  wharves  and  piers  out  to  navigable  waters,  that  an 
individual  riparian  proprietor  has  to  build  in  front  of  his 
own  land  and  that  such  wharves  are  not  necessarily  public 
wharves.  The  reasoning  of  those  cases  commend  them  to  my 
judgment  and  induce  me  to  follow  them  as  good  law. 

Independent  of  the  right  of  the  Exposition  Co.  as  riparian 
owner  (for  the  time  of  the  fair)  to  build  such  wharves,  there 
is  another  ground  upon  which  the  Exposition  Co.'s  right  to 
build  such  wharves  and  to  enter  into  the  contract  for  the  put- 
ting on  and  running  a  line  of  steamers  from  Lake  Park  wharf 
to  the  Jackson  Park  wharf,  can  be  sustained.  It  has  not 
only  the  right  to  improve  the  submerged  land  as  it  should 
deem  necessary  or  expedient,  but  it  has  the  right  to  do  any 
and  every  thing  that  may  be  necessary  to  promote  the  inter- 
ests of  and  make  the  World's  Fair  a  success. 

It  appears  that  both  Lake  Park  and  Jackson  Park — distant 
from  each  other  about  eight  miles — ^have  been  selected  as 
sites  for  the  World's  Pair.  Upon  Lake  Park  is  the  Art  Ex- 
position and  the  remainder  of  the  fair  is  at  Jackson  Park. 
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The  Exposition  Co.,  under  the  broad  powers  given  it,  if  it 
deemed  it  necessary  for  the  public  interest  and  the  success  of 
the  fair,  could  build  these  piers  or  wharves  and  itself  or  by 
its  agents  could  put  on  a  line  of  steamers  and  boats  to  trans- 
port passengers  between  the  fair  grounds  at  Lake  Park  and 
the  fair  grounds  at  Jackson  Park.  The  doing  so  would  be 
no  more  an  interference  with  complainant's  rights  to  navigate 
the  lake  and  carry  passengers  to  and  from  the  parks,  than  it 
would  be  an  interference  with  the  Illinois  Central  Railroad's 
right  to  carry  visitors  to  and  from  the  fair  if  the  exposition 
having  a  right  of  way  should  build  a  railroad  of  its  own  be- 
tween the  two  parks. 

It  is  contended  by  complainants  that  the  piers  or  wharves 
in  question,  being  one  thousand  feet  in  length,  extend  be- 
yond the  point  of  navigability  and  so  far  as  they  extend  be- 
yond such  point,  become  common  property,  open  to  the  use  of 
all  vessels  and  persons. 

The  general  rule  undoubtedly  is  that  a  riparian  or  littoral 
owner  must  not  extend  his  pier  or  wharf  beyond  the  line  of 
navigability.  By  this  it  is  not  meant  that  he  must  stop  at 
the  exact  point  where  navigation  begins,  but  as  such  struc- 
tures are  permissible  only  in  aid  of  navigation,  they  may  ex- 
tend as  far  as  necessary  for  the  purposes  intended.  **To 
reach  Navigable  water,"  says  Chief  Justice  Ryan,  ** neces- 
sarily implies  reaching  it  with  effect "  and  necessarily  implies 
**some  intrusion  into  navigable  water  and  the  peril  of  ob- 
structing navigaaon."  If  such  structures  extend  too  far  and 
obstruct  navigation,  they  become  a  common  or  public  nuis- 
ance, but  the  rule  is  that  individuals  are  not  entitled  to  re- 
dress against  a  public  nuisance.  By  the  building  or  too  great 
extension  of  these  piers  there  is  no  injury  peculiar  to  com- 
plainants and  different  from  that  suffered  by  the  public  at 
large.  Unless  he  sustains  a  private  injury,  he  cannot  main- 
tain an  action  to  remove  the  public  nuisance,  nor  abate  the 
same,  nor  can  he  appropriate  such  structure  or  m^iterials  com- 
posing the  same  to  his  own  use.  Gould,  Law  of  Waters,  sec. 
128  and  cases  cited.     I  am  not  prepared  to  say  that  the 
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wharves  in  question,  considering  the  purpose  for  which  they 
are  built,  extend  beyond  a  point  necessary  and  justifiable.  It 
is  sufficient,  however,  to  say  that  only  the  state,  by  its  attor- 
ney general,  can  raise  that  question. 

As  TO  Monopoly  and  Discrimination. 

• 

The  building  of  the  wharves  and  the  running  of  a  line  of 
steamers  between  them,  carrying  passengers,  no  more  consti- 
tutes a  monopoly  than  would  it  be  a  monopoly  for  an  indi- 
vidual to  run  a  line  of  steamships  between  his  private  wharf 
in  the  Chicago  river  and  his  private  wharf  in  Buffalo  or  other 
point;  nor  can  it  be  said  to  be  any  discrimination  between 
vessels  or  persons  so  long  as  no  other  vessels  than  those  of  the 
Steamship  Co.  use  the  wharves  in  question. 

PuBUc  Wharves. 

The  same  authority,  Button  v.  Strong,  cmte,  lays  down  the 
correct  rule,  that  **  piers  or  landing  places,  and  even  wharves, 
may  be  private,  or  they  may  be  in  their  nature  public,  al- 
though the  property  may  be  in  an  individual  owner;  •  •  • 
whether  they  are  the  one  or  the  other  may  depend  •  •  • 
upon  the  purpose  for  which  they  were  built,  the  uses  to 
which  they  have  been  applied,  the  place  where  located,  and 
the  nature  and  character  of  the  structure. *'  See:  State  v. 
Jersey  City,  25  N.  J.  L.  525 ;  The  Wharf  Case,  3  Bland,  361 ; 
Swords  V.  Edgar,  59  N.  Y.  28 ;  Gould,  The  Law  of  Waters,, 
sec.  119. 

Does  the  contract  in  question  limit  the  use  of  the  wharves 
to  the  Steamship  Co.  so  as  to  make  them  private  wharves  f 
When  a  wharf  belonging  to  an  individual  or  a  private  wharf 
is  thrown  open  to  the  use  of  the  public,  it  becomes  affected 
with  a  public  interest  and  must  be  open  to  all  upon  the  same 
terms  and  conditions.  De  Portibus  Maris,  1  Harg.  Law 
Tracts,  78 ;  The  Wharf  Case,  3  Bland,  361 ;  Munn  v.  Illinois, 
94  U.  S.  113,  151. 
8 
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There  can  be  no  discrimination  between  different  members 
of  the  public  or  between  vessels  from  different  ports. 

The  Columbian  Exposition  Co.  built  these  wharves  and  has 
the  control  of  them.  In  the  contract  with  the  Steamship  Co. 
it  reserved  the  right  for  the  landing  and  embarkation  of  pas- 
sengers at  the  pier  at  Jackson  Park  from  and  to  boats  coming 
from  and  returning  to  points  outside  of  the  points  specific- 
ally named  which  are,  Kenosha  upon  the  north  and  East 
Chicago  Harbor  on  the  south.  This  in  effect  is  to  declare 
that  complainants  and  others  running  boats  from  points  be- 
tween Kenosha  and  East  Chicago  to  Jackson  Park  or  the 
pier,  shall  not  use  the  pier,  but  that  all  boats  from  those 
points  and  all  places  outside  of  those  two  points,  without  re- 
gard to  the  ports  from  which  they  come  or  the  ownership 
thereof,  may  use  this  pier  at  Jackson  Park. 

The  people  owning  vessels  between  those  two  ports  are  as 
much  a  part  of  the  public  and  are  entitled  to  as  many  privi- 
leges as  to  the  use  of  the  pier  as  those  from  and  outside  of  the 
two  points  mentioned.  It  is  an  illegal  discrimination  between 
ports  and  vessels  and  tends  to  obstruct  commerce. 

I  am  of  opinion  that  the  contract  referred  to  is  a  legal  one, 
made  in  the  interests  of  the  public,  and  is  to  the  great  advan- 
tage of  the  public  as  to  the  transportation  between  the  two 
parks  and  parts  of  the  fair,  but  that  the  reservation  above 
specified,  if  acted  upon,  will  entitle  the  complainants  and 
others  to  the  same  rights  and  privileges  at  least  as  may  be 
accorded  to  boats  coming  from  points  outside  of  Kenosha  on 
the  north  and  East  Chicago  Harbor  upon  the  south. 

The  complainants  are  entitled  to  an  injunction  restraining 
the  defendants,  the  Columbian  Exposition  Co.  and  the  Steam- 
ship Co.  from  preventing  the  complainants  from  landing  their 
vessels  and  embarking  and  disembarking  passengers  and 
freight  at  the  Jackson  Park  pier  upon  the  same  terms  and 
conditions  that  it  may  permit  other  vessels  from  Kenosha  on 
the  north  and  East  Chicago  Harbor  on  the  south,  and  points 
beyond  those  ports,  to  land  at,  and  embark  and  disembark 
passengers  from  said  Jackson  Park  pier. 

As  to  the  small  pier  heretofore  used  to  land  and  disembark 
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passengrers  at  Jackson  Park,  it  was  within  the  power  of  the 
park  commissioners  to  discontinue  its  use  as  a  landing  place 
and  is  clearly  within  the  power  of  the  Exposition  to  do  so. 
It  does  not  follow  because  the  public  was  permitted  to  use  it 
that  the  public  has  the  right  to  use  it  forever. 

As  the  Illinois  Central  Railroad  and  the  city  of  Chicago, 
defendants  herein,  have  not  been  served  with  process,  no  rul- 
ings now  made  will  be  taken  to  affect  their  respective  rights 
and  interests. 


'  {Circuit  Court  of  Cook  County.) 

Havemayer,  et  al. 

vs. 
Bordeaux  Co.,  et  aL 

(March  19,  1894.) 

1.  COBPOBATEONS — ^PbEFEBBED   StOCK,   RIGHT  OF  AN   ILLTITOIS  CoBPOBA 

TiON  TO  Issue.  A  corporation  can  issue  preferred  stock  wheii 
authorized  by  its  charter,  or  by  statute,  or  if  all  stockholders 
give  their  consent  thereto. 

2.  Same — ^EiSTOPfel  to  Question  VALn>rTT  of  Prefebbed  Stock.  Even 

in  the  absence  of  power  to  issue  preferred  stock  a  porporation 
may  be  estopped  from  avoiding  its  preferred  stock  where  all 
the  stockholders  consented  to  the  issuance  thereof,  and  where 
the  claim  of  the  corporation  is  inequitable. 

3.  Same — Right  to  Deal  in  Theib  Own  Stock.    A  corporation  may 

deal  in  its  own  stock  at  least  to  the  extent  of  receiving  pay- 
ment, or  to  secure  a  debt  due  to  the  company,  but  the  purchase 
by  the  directors  of  the  company's  stock  will  be  upheld  as 
within  their  power,  if  not  fraudulent.  Generally  it  will  not  be 
upheld,  if  in  violation  of  the  rights  of  creditors. 

4.  CoBPOBATE  Stock — ^Right  of  Pledgees  of  Corfobate  Stock  to 

Vote  Same,  ob  to  Notice  of  Acts  of  Directobs.  Pledgees  do 
not  stand  in  the  place  of  the  owners  of  stock,  as  they  are  not 
liable  as  stockholders,  have  no  right  to  vote  the  stock,  and  are 
not  entitled  to  any  notice  of  the  acts  of  the  directors. 

B.   FOBECLOSUBE   PBOGEEDINGS — SOLICIT0B*S    FeE,    REASONABLENESS    OF. 

A  fee  of  fifteen  hundred  dollars  to  complainants'  solicitor  for 
foreclosure  of  the  mortgage  is  reasonable,  considering  the 
amount  and  nature  of  the  services  rendered  and  necessary  to 
be  rendered  to  final  decree. 


d    I 
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Circuit  court  of  Cook  county.  Foreclosure  bill  filed  by 
bondholders  and  trustee,  to  foreclose  the  property  of  the  cor- 
poration. Intervening  petition  by  stockholder,  making  the 
same  defense  as  the  company.  Exceptions  to  master's  report 
overruled.  Order  for  decree.  Heard  before  Judge  Thomas 
Q.  Windes. 

Statement  op  Facts. 

Prior  to  July  24,  1890,  one  Edward  0.  Russell  was  the 
owner  of  a  ground  lease  for  a  term  of  198  years  from  May  1, 
1890,  of  the  real  estate  described  in  the  bill  and  known  as 
Nos.  339  and  341  Michigan  avenue,  Chicago,  the  rent  thereon 
being  payable  yearly.  Said  Russell,  Charles  E.  Rand  and 
Hulburd  Dunlevy  some  time  prior  to  July  24,  1890,  organized 
the  Bordeaux  Company,  an  Illinois  corporation,  for  the  pur- 
pose of  carrying  on  a  hotel  business  on  said  premises,  sub- 
scribed for  all  the  stock  of  said  corporation,  consisting  of 
1,000  shares  of  the  par  value  of  $100  each,  the  said  Russell 
taking  998  shares  and  said  Rand  and  Dunlevy  one  share  each. 
The  said  subscribers  for  stock  were  also  the  first  board  of 
directors  of  said  company. 

At  the  first  meeting  of  directors  held  July  24,  1890,  at 
which  all  the  stockholders  were  present,  said  Russell  was 
elected  president  and  treasurer  and  said  Rand  secretary  of 
the  company;  by-laws  were  adopted,  an  assessment  of  100 
per  cent  upon  all  stock  was  levied,  and  it  was  resolved  to 
issue  $25,000  of  the  company's  stock  as  preferred  stock  on 
the  terms  set  out  in  the  master's  report.  At  the  same  meet- 
ing it  was  also  resolved  to  purchase  said  leasehold  from  said 
Russell  for  $25,000  cash,  or,  if  Russell  would  accept  it,  the 
treasurer  was  authorized  to  issue  said  preferred  stock  in  pay- 
ment for  said  lease.  At  a  subsequent  meeting  held  on  Sep- 
tember 27,  1890,  at  which  all  the  directors  and  stockholders 
were  present,  the  action  of  July  24  in  regard  to  preferred 
stock  was  rescinded,  and  the  same  amount  of  stock  was  made 
preferred  stock  and  entitled  to  eight  per  cent  cumulative  divi- 
dends after  May  1,  1891,  over  all  other  stock,  and  also  to  pay- 
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ment  in  full  at  par  in  case  of  a  sale  of  the  company's  prop- 
erty, and  also  to  share  ratably  with  the  common  stock  in  any 
excess,  above  par  value  of  all  the  stock,  which  might  be  real- 
ized by  sale. 

The  resolution  for  the  purchase  of  the  lease  was  also  re- 
afiSrmed,  and  Russell  was  empowered  to  erect  a  building  on 
said  leased  premises  at  a  cost  of  $108,000  to  be  paid  as  fol- 
lows: $33,000  in  first  mortgage  bonds  of  the  company,  $74,- 
800  in  the  common  stock  of  the  Bordeaux  Company  and  $200 
in  cash.  The  first  mortgage  bonds  were  secured  by  trust 
deed  to  John  R.  Walsh  and  became  due  on  the  first  day  of 
July,  1910,  and  bore  interest  at  the  rate  of  6l^  per  cent  per 
annum,  and  payable  semi-annually,  as  evidenced  by  coupons 
thereto  attached,  and  provided,  among  other  things,  that  in 
case  of  default  for  thirty  days  in  payment  of  any  install- 
ments of  interest  the  whole  of  the  principal  secured  by  said 
bonds  might  be  declared  due  and  payable.  This  action  in 
making  said  stock  preferred  and  in  the  purchase  of  said 
lease  was  assented  to  in  writing  by  all  of  the  then  stockholders 
in  said  corporation. 

The  preferred  stock  was  issued  to  Russell  and  he  proceeded 
with  the  erection  of  a  building  upon  said  premises  which  was 
intended  for  a  hotel,  and  completed  it  in  August,  1891.  Rus- 
sell received  from  time  to  time  after  the '27th  of  September, 
1890,  and  in  pursuance  of  the  terms  of  his  contract  with  said 
company,  said  first  mortgage  bonds  and  the  connnon  stock 
contracted  for  by  him.  Portions  of  the  building  were  rented 
and  the  company  continued  business  with  the  original  direc- 
tors until  July  8,  1892,  when  said  Rand  and  Dunlevy  resigned 
and  John  A.  Ryerson  and  Edward  Peters  were  elected  direct- 
tors  in  their  stead.  July  8,  1892,  the  company  had  contracted 
a  floating  indetedness  of  about  $24,000,  besides  its  said  first 
mortgage  bonds;  and  while  its  assets  at  a  fair  valuation  ex- 
ceeded its  liabilities  by  about  $82,000,  the  affairs  of  the  com- 
pany were  in  a  critical  condition  and  its  insolvency  was  im- 
minent, it  was  still  a  going  concern,  and,  before  the  law,  sol- 
vent 
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At  this  date,  and  in  order  to  make  provision  for  said  float- 
ing indebtedness,  to  reduce  the  charges  on  the  company's  net 
earnings  and  profits  and  for  putting  improvements  upon  and 
furnishing  parts  of  the  company's  building  to  the  extent  of 
$3,500,  the  directors  on  behalf  of  the  company,  the  holders 
of  the  preferred  stock  and  John  A.  Ryerson  as  trustee,  en- 
tered into  an  agreement  by  which  the  company  agreed  to  ex- 
change said  preferred  stock  at  $109.33  per  share  for  an  equal 
amount  in  par  value  of  seven  per  cent  second  mortgage  bonds 
of  the  company,  and  the  holders  of  said  preferred  stock 
agreed  to  surrender  said  stock  to  the  company  and  accept  said 
bonds  and  also  to  furnish  the  money  to  pay  said  floating  in- 
debtedness, and  to  make  said  improvements,  and  to  furnish 
parts  of  said  building  not  to  exceed  $3,500,  and  also  to  pay 
the  expenses  and  attorney's  fees  incurred  in  negotiating  and 
carrying  into  effect  said  contract. 

Pursuant  to  and  in  compliance  with  terms  of  said  agree- 
ment said  company  executed  and  delivered  to  said  Ryerson, 
as  trustee,  its  seven  per  cent  second  mortgage  bonds  to  the 
amount  of  $57,000  becoming  due  on  or  before  July  1,  1897, 
and  bearing  interest  at  the  rate  of  seven  per  cent  per  annum, 
payable  monthly,  the  principal  and  interest  to  be  payable 
in  gold,  and  to  secure  said  bonds  and  interest  the  company 
executed  and  delivered  to  said  Ryerson  its  trust  deed  of  the 
same  date  as  said  bonds,  by  which  was  conveyed  to  said  Ryer- 
son, as  trustee,  all  the  property  of  said  company  of  every 
kind. 

This  trust  deed,  among  other  things,  provides  that  said  in- 
terest should  be  paid  promptly  when  the  same  became  due  ac- 
cording to  the  provisions  of  said  bonds  and  trust  deed,  and 
that  the  company  should  deliver  to  said  trustee  on  or  before 
the  10th  day  of  each  month,  beginning  with  the  month  of 
August,  1892,  and  continuing  during  the  life  of  said  trust 
deed,  a  statement  in  writing,  over  the  signature  of  the  presi- 
dent of  said  company,  showing  in  detail  the  receipts  and  dis- 
bursements of  the  company  received  and  paid  out  during  the 
preceding  month,  and  also  showing  in  detail  the  indebtedness 
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of  the  cwnpany  exclusive  of  bonded  indebtedness  as  it  stood 
on  the  first  day  of  the  preceding  month,  and  also  that  if  any 
default  whatever  should  be  made  in  any  of  the  covenants  or 
agreements  and  provisions  in  said  deed,  and  if  such  default 
should  continue  for  30  days  after  the  same  occurred,  then  at 
the  option  of  the  holder  of  any  of  said  bonds  after  the  expi- 
ration of  30  days,  without  notice  to  said  company  or  its  suc- 
cessors or  assigns,  might  declare  the  whole  of  said  indebted>- 
ness  due  and  payable,  and  file  a  bill  to  foreclose  said  trust 
deed  in  any  court  having  competent  jurisdiction,  and  out  of 
the  proceeds  of  any  such  sale  there  should  be  paid  reasonable 
attorney's  fees  for  the  complainants  in  such  suit. 

It  will  be  noted  that  John  A.  Ryerson,  who  was  one  of  the 
directors  of  the  company,  was  also  one  of  the  holders  of  the 
preferred  stock,  the  trustee  in  said  trust  deed,  and  was 
charged  with  carrying  out  the  provisions  of  said  agreement 
between  the  company,  the  holders  of  preferred  stock  and  him- 
self as  trustee. 

Further,  in  pursuance  of  the  terms  of  said  agreement,  the 
holders  of  said  preferred  stock  paid  to  said  Ryerson  as  trus- 
tee $27,666.68  in  cash,  and  assigned  their  certificates  of  stock 
to  the  company  which  are  now  in  the"^  possession  of  the  com- 
pany. 

Of  the  said  second  mortgage  bonds  delivered  to  said  Ryer- 
son he  distributed  $55,000  among  said  preferred  stockholders, 
$27,333.32  on  account  of  said  stock  and  $27,666.68  for  said 
cash  advanced.  The  remaining  $2,000  of  said  bonds  are  still 
held  by  said  Ryerson  and  have  never  been  issued.  The  own- 
ers of  the  common  stock  on  July  8th,  1892,  to  wit :  The  said 
Russell,  Peters  and  Dunlevy,  in  writing,  ratified,  confirmed 
and  consented  to  the  foregoing  contract.  The  provisions  of  thia 
contract  were  carried  out  by  said  Ryerson,  except  that  he  had 
in  his  hands  $162.62  to  be  paid  on  certain  debts  of  the  con^ 
pany  named  in  said  agreement,  and  the  further  sum  of 
$602.13  which  was  applied  and  credited  on  the  principal  of 
the  said  bonds  under  said  contract. 

The  company  made  default  in  its  payments  of  installments 
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of  interest  on  said  bonds  becoming  due  September  1st  and 
October  1st,  1892,  respectively  and  also  failed  to  make  the 
statements  of  receipts,  expenditures  and  financial  condition 
each  month  after  the  date  of  said  trust  deed,  as  required 
thereby,  and  by  reason  of  said  defaults  on  November  4,  1892, 
the  complainants,  the  then  owners  of  said  second  mortgage 
bonds,  under  the  terms  of  said  trust  deed,  and  after  default 
in  payment  of  interest  due  on  November  1st,  1892,  elected  to 
and  declared  all  said  bonds  due,  and  directed  said  Ryerson 
to  file  the  bill  in  this  case,  which  was  done  in  the  names  of 
the  bondholders  and  said  trustee  the  same  day.  Prior  to 
July  8th,  1892,  said  Russell,  the  then  owner  of  592  shares  of 
the  common  stock  of  said  company,  had  hypothecated  the 
same  with  divers  parties  as  collateral  security  for  advances 
made  to  him.  The  persons  holding  said  hypothecated  stock 
did  not  consent  to  the  agreement  and  trust  deed  of  July  8th, 
1892. 

The  intervening  petitioner,  William  P.  Porter,  is  the  owner 
of  five  shares  of  said  common  stock  and  makes  the  same  de- 
fense to  the  complainants'  bill  herein  as  is  made  by  the  com- 
pany. 

In  this  court  on  November  18,  1892,  the  complainants, 
Havemeyer  and  others,  obtained  judgment  by  confession  upon 
ten  of  said  bonds  under  the  power  of  attorney  in  said  bonds 
contained  for  $10,308.05  and  costs. 

Quigg  cfe  Bentley,  solicitors  for  complainants. 

Tewkesbury  &  Culver,  solicitors  for  defendants. 

WiNDES,  J. : — 

It  is  contended  for  the  defendants  that  said  Ryerson  made 
wrongful  payments  in  several  instances  in  the  disbursements 
of  the  cash  paid  to  him  by  the  preferred  stockholders  under 
the  agreement  of  July  8,  1892,  but  after  full  consideration 
of  the  evidence,  the  master's  report  and  arguments  of  coun- 
sel, the  court  sees  no  reason  to  conclude  differently  from  the 
master  in  regard  to  those  payments,  and  is  of  opinion  that 
all  said  payments  were  rightfully  made. 
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It  follows  that  if  all  the  payments  made  by  said  Ryerson 
under  said  agreement  of  July  8,  1892,  were  rightfully  made, 
then  the  statement  above  made  by  the  'court,  that  there  was  a 
default  in  the  payment  of  the  interest  due  on  said  bonds,  is 
also  well  founded,  unless  the  balance  of  $602.13  left  in  the 
hands  of  the  trustee,  Ryerson,  should  have  been  applied  upon 
interest,  the  interest  then  due  being  less  than  that  amount, 
instead  of  upon  the  principal  of  said  bonds.  This  sum  was 
properly  applied  to  the  principal  of  said  bonds  because  the 
a^eement  of  July  8,  1892,  by  a  fair  construction  of  its  pro- 
visions, provides  that  any  surplus  remaining  after  the  dis- 
bursements provided  for  by  said  contract  should  be  divided 
among  the  parties  contributing  to  the  fund  placed  with  said 
Ryerson. 

As  to  the  default  of  defendant,  above  stated  by  the  court, 
in  failing  to  make  the  statements  of  its  receipts  and  disburse- 
ments, and  a  detail  of  its  indebtedness,  the  court  is  of  opinion 
that  this  was  a  material  and  important  provision  of  said  trust 
deed  when  considered  in  connection  with  the  nature  of  the 
property  conveyed  by  said  trust  deed  and  the  business  of  the 
•company,  and  the  complainants  were,  under  the  evidence  in 
the  record  and  finding  of  the  master,  entirely  justified  in  their 
action  by  reason  of  the  default  of  the  company  in  this  record, 
in  declaring  the  principal  of  said  bonds  due  and  directing  the 
foreclosure  of  said  trust  deed. 

The  court  has  deemed  it  unnecessary  to  go  into  any  discus- 
sion of  the  evidence  as  to  the  solvency  of  the  defendant  cor- 
poration or  the  pajmients  made  by  the  trustee  under  the 
agreement  of  July  8,  1892,  or  the  default  of  the  company  in 
payment  of  interest  or  making  statements,  but  has  considered 
it  sufficient  to  state  only  the  conclusions  arrived  at  after  full 
consideration,  which  has  been  done. 

Great  stress  has  been  laid  by  counsel  for  defendants  upon 
the  remarkably  complicated  relations  sustained  by  the  com- 
plainanty  John  A.  Ryerson,  to  the  parties  in  this  case.  He 
was  a  director  of  the  defendant  corporation,  the  representa- 
tive of  the  preferred  stockholders,  himself  also  a  preferred 
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stockholder,  in  one  instance,  at  least,  the  attorney  of  the  cor- 
poration in  litigation  prior  to  the  commencement  of  this  suit,. 
and  the  trustee  and  agent  of  the  corporation  and  preferred 
stockholders  during  a  period  of  about  one  year  prior  to  the 
filing  of  this  bill,  and  also  for  a  time  one  of  the  company's, 
solicitors  in  this  case.  It  must  be  admitted  that  this  compli- 
cation and  blending  of  apparently  inconsistent  and  diverse 
interests  are  such  as  are  calculated  to  cause  the  court  to  look 
with  scrutiny  at  Mr.  Ryerson's  testimony,  which  has  been 
done ;  but  inasmuch  as  all  his  acts  appear  to  have  had  the  ap- 
proval of  the  other  directors  of  the  Bordeaux  Company,  and  in 
conformity  to  the  agreement  of  July  8,  1892,  unless  it  be  in 
the  matter  of  the  amount  of  attorneys'  and  trustees'  fees,  there 
being  no  proof  of  fraud,  it  seems  to  the  court  there  is  no  suffi- 
cient foundation  in  the  record  to  justify  it  in  holding  that 
any  of  the  payments  made  by  him  except  such  as  have  been 
corrected,  were  improperly  made.  The  payments  made  for 
these  fees  appear  to  be  reasonable  under  all  the  circumstances 
shown.  Even  if  these  payments  were  held  to  be  wrongful 
the  only  effect  would  be,  under  the  agreement  of  July  8,  1892,. 
to  reduce  the  amount  of  complainants'  claim.  That  Mr.  Ry- 
erson  should  claim  one-half  the  fees  allowed  to  complainants'^ 
solicitors  in  this  case  seems  rather  remarkable,  but  that  claim 
should  not  prejudice  complainants'  rights  in  any  way,  especi- 
ally since  these  rights  are  not  dependent  upon  Mr.  Ryerson's. 
testimony. 

There  remain  but  two  principal  questions  to  be  consid- 
ered, as  follows:  First.  The  validity  of  the  preferred  stock. 
Second.  The  validity  of  the  contract  of  July  8,  1892,  and 
the  exchange  of  the  preferred  stock  for  bonds.  The  text- 
books, it  is  true,  state  as  a  general  rule,  that  to  enable  a 
corporation  to  issue  preferred  stock  it  must  have  authority 
by  statute,  or  its  charter.  Cook,  Stockholders  (1st  Ed.)  sec. 
268;  2  Beach,  Private  Corporations,  sec.  498.  It  is  argrued 
that  under  these  authorities,  and  because  there  is  no  authority 
given  by  the  charter  of  the  Bordeaux  Company,  or  by  our 
statute,  therefore  the  act  of  the  company  in  issuing  preferred 
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stock  is  void.  The  later  edition  of  Mr.  Cook  on  Stockholders, 
section  267,  as  also  Mr.  Beach,  section  500,  say,  in  substance, 
that  there  is  no  principle  of  law  which  forbids  the  issuance  of 
preferred  stock  if  all  the  stockholders  give  their  consent. 
This  seems  to  the  court  to  be  reasonable  and  in  accordance 
with  the  decisions  of  the  later  cases  and  text  writers.  Mora- 
wetz,  Corporations,  sec.  464;  Harrison  v.  Mexican  Railway 
Co.,  44  L.  J.  Ch,  403 ;  Hazlehurst  v.  Savannah,  etc,  Ry.  Co., 
43  Ga.  13 ;  Lockhart  v.  Van  Alstyne,  31  Mich.  76 ;  Bram>ch  v. 
Jesup,  106  U.  S.  468 ;  Warren  v.  King,  108  U.  S.  389. 

Besides  this,  if  there  was  a  want  of  power  to  issue  preferred 
stock,  the  proof  in  this  case  that  all  the  stockholders  consented 
to  making  this  preferred  stock,  and  agreed  to  its  issuance  in 
payment  for  a  valuable  leasehold  worth  at  least  its  face  in 
cash  at  the  time,  and  now  worth  many  thousands  of  dollars 
in  excess  of  that  sum,  would  make  it  highly  inequitable  for 
the  corporation  now  to  claim  the  benefit  of  this  leasehold,  as 
it  does,  and  claim  that  the  consideration  paid  for  it  was  worth- 
less at  the  time.  By  the  plainest  principles  of  equity  there  is 
an  estoppel  against  the  corporation  from  making  any  such 
claim.  Hazlehurst  case,  supra.  Cook,  Stockholders,  sec.  267, 
and  500.  C,  R.  /.  cfe  P.  R.  R.  Co,  v.  Joliet,  79  111.  25 ;  Darst 
V.  Oale,  83  111.  136  and  cases  cited ;  City  of  East  St.  Louis  v. 
East  St.  Louis,  etc.,  Co.,  98  111.  415;  P.  &  S.  R.  R.  Co.  v. 
Thompson,  103  HI.  187. 

That  there  appears  to  be  nothing  in  the  statutes  in  this 
state  which  in  express  terms  authorizes  the  issuance  of  pre- 
ferred stock,  the  court  does  not  deem  important,  in  view  of 
the  foregoing  conclusions  and  authorities,  and  has  therefore 
not  mentioned  in  detail  the  arguments  of  defendant's  counsel 
in  that  regard. 

As  to  the  next  question,  the  validity  of  complainant's  bonds 
received  in  exchange  for  the  preferred  stock,  it  should  be 
noted  that  this  stock  was  entitled  to  a  cumulative  dividend  of 
eight  per  cent  per  annum  from  May  1,  1891,  before  any  divi- 
dend should  be  paid  on  the  remaining  stock  of  the  company, 
and  in  case  of  a  sale  of  the  property  of  the  company  was  en- 
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titled  to  receive  out  of  the  proceeds  of  sale  full  par  value  be- 
fore any  payment  on  account  of  other  stock. 

This  stock  was  exchanged  under  the  agreement  of  July  8, 
1892,  for  bonds  at  a  premium  of  9  1-3  per  cent,  or  an  advance 
of  $2,333.33.  This,  it  is  claimed  by  defendants,  was  fraudu- 
lent as  to  the  other  stockholders,  but  the  court  is  of  opinion 
this  contention  is  not  sustained  and  is  very  unreasonable  in 
view  of  the  admitted  facts  of  the  case.  The  agreement  of 
July  8,  1892,  should  be  considered  as  a  whole  and  in  view 
of  the  financial  situation  of  the  defendant  company.  With- 
out the  aid  of  the  preferred  shareholders  the  company  could 
not  have  continued  long  in  business  after  that  date.  It^  float- 
ing indebtedness  exceeded  $20,000  and  was  pressing,  and  the 
first  mortgage  indebtedness  might  have  been  foreclosed  in  de- 
fault of  interest  being  paid  for  thirty  days,  and  for  divers 
other  reasons.  If  the  preferred  shareholders  had  conceived 
the  idea  of  wrecking  the  company,  as  claimed  by  defendants, 
it  would  have  been  very  easy  for  them  to  have  declined  to  as- 
sist the  company,  and  allowed  its  property  to  go  to  sale  under 
proceedings  in  court  by  the  holders  of  the  floating  indebted^ 
ness  or  by  the  holders  of  the  first  mortgage  indebtedness  and 
bought  at  such  sale,  or  could  have  obtained  their  money  for 
the  preferred  stock  from  the  proceeds  of  such  sale  in  prefer- 
ence to  the  holders  of  the  common  stock,  or  if  the  business 
could  go  on  and  there  were  profits  realized  the  preferred 
shareholders  could  take  all  these  profits  to  the  extent  of  the 
dividends  of  eight  per  cent  from  May  1,  1891. 

If  the  contention  of  defendants  is  true  that  the  property 
was  valuable,  and  there  was  a  large  margin  for  the  stock- 
holders^  then,  certainly,  it  was  to  the  interest  of  the  common 
stockholders  for  the  business  of  the  company  to  continue  and 
profits  to  be  made.  If  there  was  a  possibility  of  profits  for 
the  holders  of  the  common  stock,  then  certainly  the  preferred 
stockholders  had  a  most  excellent  investment  which,  in  view 
of  what  appeared  to  be  the  prospects  of  the  company  on  July. 
8,  1892,  on  the  basis  of  its  floating  indebtedness  being  paid 
and  its  building  and  property  being  improved  so  as  to  yield  a 
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good  income,  made  the  preferred  stock  worth  a  premium  and 
all  that  was  claimed  for  it  in  the  exchange. 

Also,  if  it  could  not  be  considered  as  worth  the  premium 
paid,  the  fact  that  the  preferred  stockholders  furnished  the 
money  to  pay  the  debts  of  the  company  and  to  buy  furniture 
and  improve  its  property,  so  as  to  make  it  possible  for  the  com- 
pany to  continue  its  business,  when  the  officers  of  the  com- 
pany had  theretofore  been  unable  to  raise  the  money  to  pay 
the  floating  indebtedness,  and  assigning  their  stock  which 
entitled  them  to  eight  per  cent  interest,  was  an  ample  and 
full  consideration  for  the  bonds  which  drew  seven  per  cent 
interest  There  then  being  a  valid  and  a  sufficient  consid- 
eration given  by  complainants  for  these  bonds,  they  must  be 
valid  obligations  of  the  company,  if  it  had  the  power  to  ex- 
change them  for  the  stock. 

The  defendants  contend  this  exchange  was  ultra  vires,  and 
to  the  extent  of  $27,666.66  the  complainants  have  no  right  of 
recovery  in  this  case.  It  seems  to  be  the  established  law,  as 
laid  down  by  the  text  writers  and  the  best  considered  cases, 
that  a  corporation  may  deal  in  its  own  stock,  at  least  may  re- 
ceive its  own  stock  in  payment  of,  or  to  secure  a  debt  due  the 
company.  Brice,  Ultra  Vires  (2nd  Ed.)  p.  177,  and  cases 
cited;  Dupee  v.  Boston,  etc,  Co.,  114  Mass.  37;  Fraser  v, 
Ritchie,  8  lU.  App.  554,  and  cases  cited;  C.  P.  &  S.  W,  R.  R. 
Co,  V.  Marseilles,  84  111.  643,  and  cases  cited ;  Chetlain  v.  Re- 
public Life  Ins  Co.,  86  111.  220.  The  contention  is  made  that 
this  exchange  amounted  to  a  retiring  or  decrease  of  $25,000 
of  the  capital  stock  of  the  company,  that  the  statute  provides 
a  way  in  which  that  should  be  done  and  therefore  excludes 
this  way  of  decreasing  the  capital  stock.  The  answer  to  this 
is  that  the  stock  in  this  case  was  not  cancelled  but  only  as- 
signed to  the  company,  and  may  again  be  resold.  Cook, 
Stockholders,  sec.  314.  In  any  event,  unless  prohibited  by 
the  charter,  as  was  not  the  case  at  bar,  the  purchase  by  the 
directors  of  the  company's  stock  is  a  matter  within  their 
power  and  will  be  upheld  if  not  fraudulent.  Generally  it 
will  not  be  upheld  if  in  violation  of  the  rights  of  the  creditors. 
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In  the  case  at  bar  no  creditor  is  complaining,  the  act  was 
approved  by  all  the  stockholders,  and,  as  it  seems  to  the  court, 
it  appeared  at  the  time  it  was  done  to  have  been  highly  ad- 
vantageous to  the  company,  had  its  oflScers'  expectations  as 
to  business  been  realized.     Cook,  Stockholders,  sees.  907,  712. 

It  was  also  contended  in  the  argument  that  inasmuch  as  a 
large  amount  of  the  common  stock  had  been  pledged  by  Rus- 
sell prior  to  the  making  of  this  agreement  of  July  8,  1892, 
and  these  pledgees  had  no  notice  of  this  agreement  and  ex- 
change, it  was  a  fraud  as  to  those  pledgees  and  should  be  so 
held.  The  pledgees  do  not  stand  in  the  place  of  the  owners 
of  stock,  are  in  no  way  liable  as  stockholders,  and  have  no 
right  to  vote  the  stock  and  have  no  right  to  any  notice  of  the 
acts  of  the  directors.  Revised  Statutes,  Illinois  **  Corpora- 
tions," ch.  32,  sees.  23,  24;  Cook,  Stockholders,  sees.  40,  612, 
733;  McDaniels  v.  Flowerbrook  Manufacturirtg  Co.,  22  Ver- 
mont, 274;  Gibson  v.  Richmond  &  D,  R.  Co.,  37  Fed.  743; 
Mann  v.  Currie,  2  Barb.  294;  Parsons  v.  Hayes,  14  Abbott's 
New  Cases,  419. 

The  master's  report  will  be  confirmed,  and  unless  counsel 
can  agree  as  to  what  will  be  a  reasonable  fee  for  the  master's 
report  the  court  will,  after  hearing  counsel,  fix  master's  fee. 

The  fee  for  complainants'  solicitor  may  be  fixed  by  the  de- 
cree at  $1,500  which  the  court  regards  as  reasonable  consid- 
ering the  evidence  and  the  amount  and  nature  of  the  services 
rendered  and  necessary  to  be  rendered  in  case  no  appeal 
should  be  taken. 

NOTE. 

(The  above  case  Is  cited  in  Cook  on  Corporations  (5th  Ed.)  pp. 
584,  599,  670,  949.) 

Right  of  an  Illinois  Corporation  to  Issue  Prefebbsd  Stock. 

In  Higgin^  t?.  Lansingh,  154  IH.  301,  389  (1895),  it  appears  that 
some  time  after  its  incorporation,  The  Rosehill  Cemetery  Company, 
at  a  meeting  of  the  managers,  authorized  an  issue  of  $26,000  of 
preferred  stock  to  pay  the  debts  of  the  company.  A  meeting  of  the 
stockholders  had  previously  been  called  and  by  resolution  had  au- 
thorized the  board  of  managers  to  issue  that  amount  of  preferred 
stock.    It  does  not  appear  that  any  holder  of  stock  or  certificates  of 
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Interest  objected  to  such  issue.  In  pursuance  of  this  action  of  the 
stockholders  and  managers  preferred  stock  to  the  amount  of  $25,000 
was  Issued  and  used  in  paying  various  liabilities  incurred  by  the 
company.  The  resolution  authorizing  its  issue  provided  that  the 
holders  of  this  stock  should  be  entitled  to  receive  thereon  a  semi- 
annual dividend  at  the  rate  of  ten  per  cent,  per  annum  prior  to  the 
payment  of  any  dividend  on  the  other  stock  of  the  company.  This 
dividend  was  paid,  as  authorized  for  many  years,  and  the  issuing 
of  the  stock  appeared  to  have  been  acquiesced  in  by  all  the  holders 
of  the  stock.  It  was  held  that  after  such  acquiescence  a  stockholder 
was  estopped  from  questioning  the  validity  of  this  preferred  stock. 
The  court  there  said  (p.  392) :  "The  objections  to  the  issue  of  pre- 
ferred stock  without  power  therefor  under  the  charter  are  based 
upon  the  assumption  that  such  issue  would  be  in  violation  of  the 
contract  rights  of  the  existing  shareholders.  If  the  existing  share- 
holders unanimously  give  their  consent  to  an  issue  of  preferred 
shares,  these  objections  would  have  no  application.  ...  It  is,  how- 
ever, held  that  if  otherwise  properly  issued  and  outstanding  as  cor- 
porate stock  it  may  be  valid  as  preferred  stock  by  the  original  au- 
thority and  consent  of  all  the  shareholders,  or  by  their  subsequent 
ratification  or  long  acquiescence,  notwithstanding  the  charter  con- 
tains no  authority  for  the  issue  of  preferred  stock." 

In  First  National  Bank  v.  Peoria  Watch  Co,,  191  111.  128.  135 
(1901),  it  was  held  that  a  corporate  creditor  could  not  object  to  the 
Issue  of  preferred  stock  so  long  as  it  was  fully  paid  for,  even  though 
such  stock  was  made  preferred  stock  by  agreement  of  stockholders, 
and  not  In  accordance  with  any  statute.  The  court  there  said  (p. 
135) :  "It  can  make  no  difference  to  a  creditor  if  some  part  of  the 
stock  was  issued  as  preferred  stock,  so  long  as  the  money  went  into 
the  treasury  and  the  dividends  on  such  preferred  stock  were  not 
paid  or  to  be  paid  except  out  of  net  profits.*' 

In  Cratty  v.  Peoria  Law  Library  Association,  219  111.  516  (1906), 
where  at  the  incorporation  of  a  law  library  association  a  preferred 
or  guaranteed  stock  was  created,  the  preferred  stock  was  held  to 
be  validly  issued,  and  dividends  thereon  were  held  enforceable  from 
the  net  income,  but  not  out  of  the  capital  stock.  The  court  said 
(p.  523) :  "There  is  no  objection  to  an  agreement  for  preferred  or 
guaranteed  stock  in  the  original  organization  of  a  corporation,  where, 
as  in  this  case,  all  the  parties  agree  to  it.  Whether  the  stock  is  to 
be  called  interest-bearing  stock,  preferred  stock  or  guaranteed  stock 
makes  no  difference,  as  the  terms  when  applied  to  shares  of  stock 
mean  practically  the  same  thing." 

It  is  apparent,  therefore,  from  the  above  cases  that  in  Illinois  a 
corporation  of  that  state  may  by  unanimous  consent  of  all  Its  stock- 
holders issue  preferred  stock. — Ed. 
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{Criminal  Court  of  Cook  County,) 

People 

vs. 

J.  W.  Beeves. 

(January,  1896.) 

1:  Pharmact  Act,  Penalties  Thereunder,  How  Reooyerablb,  Crvn. 
Suit.  Where  the  legislature  declared  In  the  penal  clause  of 
the  Pharmacy  Act  that  "all  suits  for  the  recovery  of  the  several 
penalties  .  .  .  shall  be  prosecuted  in  the  name  of  the  people 
...  in  any  court  having  Jurisdiction,"  it  intended  that  a  civil 
suit  in  debt  might  be  commenced  before  a  justice  of  the  peace 
or  in  a  civil  court  of  record. 

2.  Same — Criminal  Prosecution.  The  words  in  the  penal  clause  of 
the  Pharmacy  Act  "and  it  shall  be  the  duty  of  the  state's  attor- 
ney ...  to  prosecute  all  persons  violating  .  .  .  this  act  upon 
proper  complaint  being  made"  indicate  that  the  legislature  be- 
sides civil  suits  contemplated  that  criminal  prosecutions  might 
be  instituted  for  the  recovery  of  the  penalties  prescribed  by 
the  act. 

8.  Same — ^Violations  of  as  Misdemeanors.  As  in  Illinois  the  doing 
of  the  act  prohibited  by  statute  is  a  misdemeanor  when  not 
amounting  to  a  felony,  violations  of  the  Pharmacy  Act  are  mis- 
demeanors. 

4.  Statutes — ^Penal — Construction  of — ^Remedy  Provided  Therein. 

Where  a  statute  gives  a  penalty  and  prescribes  a  form  of  action, 
in  which  the  remedy  may  be  had,  that  form  of  action  must  be 
followed  and  no  other. 

5.  Criminal  Court — Prosecutions  Therein — ^Procedure.    The  only 

method  of  prosecution  known  to  Illinois  law  in  the  criminal 
court  is  by  indictment. 

6.  Pharmacy  Act — Construction  of — Manner  of  Criminally  Pros- 

ecuting Violations  of — Policy  of  Legislature.  Construing  the 
Pharmacy  Act  in  conjunction  with  other  statutes  and  in  the 
light  of  the  established  policy  of  the  legislature  to  provide  other 
tribunals  than  the  criminal  court  for  the  collection  and  en- 
forcement of  fines  and  penalties,  it  is  apparent  that  a  violation 
of  the  Pharmacy  Act  is  not  indictable  although  the  penalties 
provided  therein  may  be  recovered  by  the  state's  attorney  by  a 
criminal  complaint  before  a  justice  of  the  peace. 

Motion  to  quash  indictments.  Nos.  3066,  3073.  The  facts 
are  stated  in  the  opinion.  Heard  before  Judge  Edward  P. 
Dunne. 
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Dunne,  J.: — 

Defendant  Reeves  has  been  indicted  on  eig:ht  different 
charges,  setting-  np  eight  different  violations  of  the  amended 
act  relating  to  the  practice  of  pharmacy  in  the  state  of  Illi- 
nois, in  force  June  27th,  1895.  The  penalties  for  said  vio- 
lations, as  provided  in  said  act,  are  not  less  than  $5  and  not 
more  than  $100. 

Defendant  has  moved  to  quash  each  and  all  of  said  indict- 
ments upon  the  ground  of  no  jurisdiction  in  the  criminal 
court. 

The  contention  of  counsel  for  defendant  is  that  the  act  in 
question  is  not  comprised  in  the  criminal  code,  that  the  vio- 
lations of  the  act  complained  of  are  not  declared  to  be  mis- 
demeanors, that  the  penalties  provided  for  are  penalties  re- 
coverable by  civil  suit  and  not  fines  collectible  by  criminal 
prosecution,  and  that  therefore,  the  proper  procedure  for  the 
collection  of  said  penalties  is  a  civil  action  in  debt  for  the  re- 
covery of  the  penalties  and  not  a  criminal  prosecution  by  in- 
dictment in  the  criminal  court. 

To  determine  the  question  as  to  whether  or  not  a  violation 
of  the  provisions  of  the  act  in  question  is  a  misdemeanor  and 
therefore  a  criminal  offense,  a  careful  examination  of  the  act 
and  of  our  statute  defining  a  misdemeanor,  becomes  nec^ 
essary. 

The  pharmacy  act,  as  amended,  contains  seventeen  sec- 
tions, the  first  sixteen  of  which  contain  the  requirements  of 
the  act  and  the  penalty  for  its  violation,  and  the  last  of  which 
provides  for  the  method  of  the  enforcement  of  the  penalties. 
The  violation  of  the  act  set  forth  in  the  eight  indictments  un^ 
der  consideration  are  publishable  with  ** penalties"  not  fines 
ranging  frota  $5  to  $100.  On  the  matter  of  the  enforcement 
or  collection  of  these  penalties,  section  17  provides:  *'A11 
suits  for  the  recovery  of  the  several  penalties  prescribed  in 
the  act  shall  be  prosecuted  in  the  name  of  the  People  of  the 
state  of  Illinois  in  any  court  having  jurisdiction,  and  it  shall 
be  the  duty  of  the  staters  attorney    •     •    •    to  prosecute  all 
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persons  violating  the  provisions  of  the  act  upon  proper  com- 
plaint bei7ig  made," 

In  enacting  this  section,  the  legislature  evidently  did  not 
understand  or  apprehend  the  distinction  between  criminal 
and  civil  proceedings  or  it  contemplated  and  intended  the 
enforcement  of  these  penalties  both  civilly  and  criminally. 
The  latter  is  the  more  probable  and  it  is  the  duty  of  a  court 
in  construing  a  statute  to  give  it  such  interpretation  as  will 
give  force  and  vitality  to  all  its  provisions  which  are  con- 
sistent with  each  other.  I  conclude,  therefore,  that  when  the 
legislature  declares  in  section  17  that  ^'all  suits  for  the  re- 
covery of  the  several  penalties  prescribed  in  this  act  shall 
be  prosecuted  in  the  name  of  the  people  •  •  •  in  any 
court  having  jurisdiction,"  that  it  intended  that  a  civil  suit 
in  debt  might  be  commenced  either  before  a  justice  of  the 
peace  or  in  a  civil  court  of  record.  The  fact  that  the  words 
** prosecute  a  suit"  as  distinguished  from  a  criminal  proceed- 
ing were  used  in  close  context  with  the  words  **in  any  court 
having  jurisdiction"  satisfies  this  court  that  the  legislature 
had  in  contemplation  the  commencement  of  a  civil  suit  in 
one  of  many  diflEerent  courts  having  jurisdiction. 

Now  immediately  following  this  language,  appears  the  fol- 
lowing: **And  it  shall  be  the  duty  of  the  state's  attorney 
*  •  •  to  prosecute  all  persons  violating  the  provisions 
of  this  act  upon  proper  complaint  being  made."  As  the  pre- 
ceding words  clearly  indicate  that  the  legislature  had  in  mind 
the  commencement  of  civil  suits  so  do  these  words  clearly  in- 
dicate criminal  prosecution. 

We  must  conclude,  therefore,  that  the  legislature  author- 
ized the  collection  of  these  penalties  in  both  civil  and  criminal 
proceedings  in  courts  having  jurisdiction  of  the  same. 

But  counsel  for  the  defendant  contends  that  a  violation  of 

■ 

the  statute  in  question  is  not  a  misdemeanor  or  criminal 
offense,  that  the  violation  of  the  provisions  thereof  merely 
subjects  the  person  so  violating  to  the  payment  of  a  penalty 
to  the  State  Board  of  Pharmacists  to  be  collected  by  an  ac- 
tion of  debt  in  the  name  of  the  people. 
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In  the  absence  of  the  statutory  definition  of  a  misdemeanor 
there  might  be  some  force  in  counsel's  position  but  the  defini- 
tion of  a  misdemeanor  as  contained  in  our  criminal  code  re- 
moves the  matter  from  the  realm  of  discussion.  Sections  277 
and  278  of  our  criminal  code  are  as  foUows:  Sec.  277:  **A 
felony  is  an  offense  punishable  with  death  or  imprisonment 
in  the  penitentiary."  Sec.  278:  ** Every  other  offense  is  a 
misdemeanor.  Where  the  performance  of  any  act  is  prohib- 
ited by  any  statute  and  no  penalty  for  the  violation  of  such 
statute  is  imposed,  the  doing  of  such  act  is  a  misdemeanor." 
The  violation  of  any  8t(Uute  then,  which  does  not  amount  to 
a  felony  is  a  misdemeanor.  The  court  is  therefore  forced  to 
conclude  that  a  violation  of  the  pharmacy  act  is  a  misde- 
meanor. But  assuming  that  the  violations  of  the  Pharmacy 
Act  set  up  in  the  indictments  are  misdemeanors  and  that  the 
legislature  has  provided  for  the  enforcement  and  collection 
of  the  penalties  therein  by  both  civil  and  criminal  proceed- 
ings, it  does  not  follow  that  the  motion  to  quash  must  be  over- 
ruled. Defendant,  in  support  of  his  motion  to  quash  urges 
upon  the  court  the  further  ground  that  where  the  statute 
creating  the  offense  provides  a  method  and  tribunal  for  the 
•enforcement  and  collection  of  the  fines  or  penalties,  the  fines 
or  penalties  should  not  be  enforced  or  collected  in  any  other 
method  or  tribunal. 

This  contention  of  counsel  is  supported  by  authority.  In 
Confrey  v.  Stark,  73  111.  187,  our  supreme  court  declared  the 
law  to  be  as  follows:  **It  is  a  uniform  rule,  well  recognized 
by  all  courts  that  where  a  statute  gives  a  penalty  and  pre- 
scribes a  form  of  action,  in  which  the  remedy  may  be  had, 
that  courts  are  powerless  to  change  the  remedy  and  permit  a 
recovery  to  be  had  in  any  other  form  of  action.  The  will  of 
the  general  assembly  is  supreme  and  must  be  obeyed  as  ex- 
pressed." SicUe  V,  Meyer,  1  Spear  (S.  C),  305;  State  v. 
Helgen,  1  Spear  (S.  C),  310;  State  v.  Maze,  6  Humphrey 
(Tenn.),  17. 

That  it  is  the  settled  policy  of  the  law  in  the  state  of  Illi- 
nois to  provide  in  special  ways  for  the  collection  or  enforce- 


52  Circuit  Courts  op  Illinois. 

ment  of  fines  and  forfeitures  created  and  provided  by  general 
laws  not  comprised  in  the  criminal  code  is  evidenced  by  an 
examination  of  the  revised  statutes.  The  same  examination 
further  discloses  the  fact  that  the  legislature  has  been  decid- 
edly averse  to  the  enforcement  and  collection  of  such  fines 
or  forfeitures  by  indictment.  The  court  has  examined  at 
random  some  fifty  different  statutes  in  the  revised  statutes  of 
this  state  providing  for  fines,  forfeitures  and  penalties  for 
violations  of  certain  acts  not  contained  in  the  criminal  code 
and  has  found  only  five  of  the  same  provide  for  the  recovery 
of  the  fine  or  penalty  by  indictment.  The  penalties  and  fines 
in  all  other  cases  are  recovered  by  civil  suit  before  either  jus- 
tice of  the  peace  or  a  court  of  record  or  by  criminal  complaint 
before  a  justice  of  the  peace. 

The  reason  for  this  plain  policy  of  the  legislature  is  mani- 
fest. Not  for  every  small  violation  of  the  statutes  creating 
misdemeanors  which  are  mala  prohibita  and  not  mala  per  se 
shall  a  citizen  be  exposed  to  the  ignominy  and  public  humilia- 
tion of  an  indictment  in  the  criminal  court.  If  the  penalties 
can  be  enforced  and  collected  by  a  civil  suit  or  by  prosecution 
in  a  justice  court,  why  should  the  reputation  of  the  offender 
be  smirched  in  addition?  It  is  well  known  that  the  findings 
of  one  indictment  against  a  person  becomes  by  the  publication 
thereof,  the  subject  of  more  comment  and  notoriety  in  a  com- 
munity than  the  commencement  of  fifty  suits  before  a  justice 
of  the  peace  for  fines  or  penalties. 

The  legislature,  in  providing  for  the  enforcement  and  col- 
lection of  fines  has  evidently  kept  this  in  mind  and  in  nine 
out  of  ^very  ten  cases  have  therefore  provided  for  the  collec- 
tion of  the  same  in  a  manner  which  will  not  expose  a  citizen 
to  unnecessary  and  uncalled  for  humiliation  and  disgrace. 

Keeping  in  mind  this  policy  of  the  legislature,  as  evidenced 
by  these  laws,  let  us  endeavor  to  ascertain  the  intent  of  the 
legislature  when  in  the  pharmacy  act  it  uses  the  words  **it 
shall  be  the  duty  of  the  state's  attorney  to  prosecute  all  per- 
sons violating  the  provisions  of  this  act  upon  proper  com^ 
plaiiit  heing  made."    This  language  plainly  indicates  a  crim« 
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inai  prosecution  and  if  the  duties  of  the  state's  attorney  were 
confined  to  the  criminal  court  it  would  follow  that  the  state's 
attorney  should  prosecute  in  the  first  instance  in  the  criminal 
court  and  by  indictment.  The  only  method  of  prosecution 
known  to  our  law  in  the  criminal  court  is  by  indictment. 
Crim.  Code,  sec.  384.  Upon  turning  to  the  act  on  state's  at- 
torneys, however,  we  find  that  among  the  duties  of  state's 
attorneys  are:  ** Sixth — ^To  attend  before  justices  of  the  peace 
and  prosecute  charges  of  felony  and  misdemeanor  •  •  • 
when  in  his  power  so  to  do. ' ' 

By  construing  sec.  17  of  the  pharmacy  act  in  conjunction 
with  the  act  governing  state's  attorneys  in  the  light  of  the 
established  policy  of  the  legislature  as  indicated  by  the  pro- 
visions of  the  fifty  different  statutes  above  mentioned,  to  pro- 
vide other  tribunals  than  the  criminal  court  for  the  collection 
and  enforcement  of  fines  and  penalties  this  court  has  come 
to  the  conclusion  that  the  penalties  provided  in  the  pharmacy 
act  should  be  collected  either  by  civil  proceedings  in  any 
court  or  by  criminal  complaint  before  a  justice  of  the  peace 
**upon  proper  complaint  being  made." 

The  motion  of  the  defendant  should  therefore  be  sustained 
and  the  indictments  quashed.    And  it  is  so  ordered. 

NOTE. 

See  Hodgman  v*  People,  4  Denio  (N.  T.),  235;  State  ix  Corwin^  4 
Mo.  609.— Ed. 


{Probate  Court  of  Cook  County.) 

In  re  Estate  of  James  Long,  Deceased. 

(1879.) 

1.  Uabbiaoe  Settlement — ^Real  Estate — ^Limitations  to  Heibs  of 
Body  of  Contbacthng  Parties,  Etc.— Effect  in  Equttt.  It  Is 
a  fundamental  principal  of  the  law  of  marriage  settlements 
that  if  the,  real  estate  of  the  husband  or  wife  is  limited  to  the 
heirs  of  the  body  or  to  the  issue  of  the  contracting  parties,  or 
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either  of  them,  or  to  the  issue  of  their  body,  or  to  the  issue  and 
their  heirs,  equity  will  not  take  the  words  in  their  legal  sense, 
but  will  limit  the  estate  to  the  parents  for  life  and  the  children 
will  take  at  the  death  of  their  parent  or  parents  as  purchasers. 

2.  Same — Marriage  settlements  in  which  the  provision  for  the  issue 

of  the  marriage,  heirs  of  the  body  or  the  issue  of  the  contract- 
ing parties,  or  either  of  them,  or  to  the  issue  and  their  heirs 
is  wanting,  form  no  exception  to  the  general  rule  and  the 
parents  can  defeat  the  estate  of  the  children. 

3.  Rule  in  Shelley's  Case — Defined.     When  a  person  takes  an 

estate  of  freehold  legally  or  equitably  under  a  deed,  will  or 
other  writing  and  in  the  same  instrument^  there  is  a  limitation 
by  way  of  remainder,  either  with  or  without  the  interposition 
of  another  estate  of  an  interest  of  the  same  legal  or  equitable 
quality  to  the  heir  or  heirs  of  his  body  as  a  class  of  persons 
to  take  the  succession  from  generation  to  generation  the  limita- 
tion to  the  heirs  entitles  the  ancestor  to  the  whole  estate. 

4.  Trusts — ^Real  Estat^ — Declaration  to  A's  Heibs   Subject  to 

Occupancy  During  Joint  Life  of  A  and  Wife  and  the  Sur- 
invoB — ^Effect.  Where  a  trust  in  land  is  declared  for  the  use 
and  occupation  of  A  and  his  wife  during  their  natural  lives; 
for  the  wife  during  life  if  she  survived  A;  for  A  and  his  heirs 
in  case  he  survived;  and  after  her  death,  in  case  she  survived 
A,  to  such  persons  as  he  should  by  will  appoint,  A  takes  a  fee 
simple  estate  encumbered  only  by  the  life  estate  of  his  wife. 

Application  by  administrator  for  order  to  sell  land  to  pay 
debts.  The  facts  are  stated  in  the  opinion.  Heard  before 
Judge  Knickerbocker. 

C  A.  Burley,  for  administrator. 

Beam  &  Cooke,  for  A.  H.  Fisbum,  a  judgment  creditor. 

V(m  H.  Higgins,  in  opposition  to  petition. 

Barker,  BueJl  &  Barber,  for  heirs. 

Knickerbocker,  J.: — 

On  September  23rd,  1874,  James  Long  was  seized  in  fee 
simple  of  the  title  to  lots  18  and  19,  in  block  2,  in  Hyde  Park, 
in  this  county,  and  on  that  day  he  conveyed  the  same  by  war- 
ranty deed  to  one  Emma  C.  Church,  for  an  expressed  consid- 
eration of  $25,000.  October  2,  1874,  Emma  C.  Church  exe- 
cuted her  declaration  in  writing,  reciting  said  conveyance  to 
her  from  James  Long,  and  stating  in  the  declaration  that 
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the  consideration  of  Long's  conveyance  to  her  was  a  marriage 
contemplated  soon  to  take  effect  between  said  James  Long 
and  herself,  and  for  the  purposes  and  upon  the  nses  and 
trusts  as  in  the  instrument  stated,  which  are  substantially  as 
follows,  viz: 

1.  For  the  joint  use  and  occupation  by  herself  and  said 
James  Long,  during  their  natural  lives. 

2.  For  her  own  use  and  occupation  during  her  natural  life, 
in  case  she  survived  said  James  Long. 

3.  In.  trust  for  said  James  Long,  his  heirs  and  assigns  for* 
ever,  in  fee  simple,  after  her  decease,  in  case  said  James  Long 
survived  her. 

4.  In  trust,  in  case  she  survived  said  James  Long,  and  after 
her  decease,  for  such  persons  and  in  such  manner  as  said 
James  Long  might,  by  his  last  will  and  testament,  direct  and 
appoint,  and  in  case  said  James  Long  should  not,  by  his  last 
will  and  testament,  so  direct  and  appoint,  then,  for  the  heirs 
at  law  of  said  James  Long,  after  her  decease. 

On  October  3d,  1874,  marriage  was  solemnized  between  said 
James  Long  and  Emma  C.  Church.  James  Long  died  intes- 
tate April  10,  1876,  leaving  him  surviving  Emma  C.  Long, 
his  widow,  and  Francis  M.  Barker,  Clara  C.  Wait,  Eugene 
C.  Long,  James  H.  Long  and  John  C.  Long,  his  five  children 
by  a  former  marriage,  his  only  heirs  at  law.  The  adminis- 
trator of  his  estate  has  applied  for  an  order  to  sell  the  land 
in  question  to  pay  debts,  claiming  that  by  the  terms  of  said 
deed  and  declaration  of  trust,  the  heirs  of  said  James  Long 
take  the  title  to  said  real  estate  by  descent,  encumbered  by 
the  life  estate  of  said  Emma  C.  Long,  and  charged  with  the 
payment  of  the  debts  of  said  Long,  in  case  of  a  deficiency 
of  personal  estate. 

The  heirs  of  James  Long  insist  that,  at  the  time  of  his 
death,  he  was  not  seized  of  such  claim  or  title  to  this  land  as 
can  be  sold  or  reached  by  the  administrator,  and  that  under 
the  declaration  of  trust  they  take  as  purchasers  and  not  by 

descent. 
By  this  declaration  of  trust,  no  intention  of  providing  for 
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the  issue  of  the  marriage  between  James  Long  and  Emma  C. 
Church  is  expressed,  nor  can  any  be  inferred;  therefore  this 
case  must  stand  on  an  entirely  different  footing  from  the 
cases  cited  by  the  counsel  for  the  heirs,  in  which  provision 
is  made  by  way  of  marriage  settlement  for  the  issue  of  the 
marriage.  It  has  long  been  recognized  by  the  courts  as  a 
fundamental  principle  of  the  law  of  marriage  settlements, 
that  if  the  real  estate  of  the  husband  or  the  wife  is  limited 
to  the  heirs  of  the  body  or  to  the  issue  of  the  contracting  par- 
ties, or  either  of  them,  or  to  the  issue  of  the  body,  or  to  the 
issue  and  their  heirs,  so  that  the  words  and  limitations  taken 
in  their  legal  sense,  would  enable  the  parents  or  one  of  them 
to  defeat  this  provision  for  the  children,  equity  will  construe 
the  articles  to  mean  that  the  estate  is  limited  to  the  parents 
for  life,  and  the  children  will  take  at  the  decease  of  their 
parent  or  parents  as  purchasers:  Perry  on  Trusts,  361; 
Lewin  on  Trusts,  Am.  Ed.  side  paging,  147;  Davies  v.  Da- 
vies,  4  Beav.  54;  Preston  on  Estates,  398. 

Marriage  articles  in  which  this  provision  for  the  issue  of 
the  marriage,  heirs  of  the  body,  or  the  issue  of  the  contracting 
parties,  or  either  of  them,  or  to  the  issue  and  their  heirs,  is 
wanting,  seem  to  form  no  exception  to  the  ordinary  rule  of 
construction:  Carroll  v.  Rejiich,  7  Smedes  &  Marshall,  798; 
Tillinghast,  et  al.  v.  Coggeshall,  et  at.,  7  R.  I.  383. 

Through  her  declaration  of  trust  Emma  C.  Church  declared 
an  estate  of  freehold  in  the  land  in  question,  for  James  Long 
and  herself,  and  the  survivor  of  them,  and  gave  an  expressed 
power  to  James  Long  to  make  disposition  of  the  remainder 
by  his  last  will  and  testament,  and  in  default  of  such  disposi- 
tion declared  the  remainder  should  pass  to  the  heirs  at  law 
of  James  Long.  Here  is  a  life  estate  in  James  Long  and 
Emma  C.  Long,  his  wife,  with  remainder  to  the  heirs  at  law 
of  James  Long,  with  an  expressed  power  to  James  Long  to 
defeat  the  descent  of  the  remainder. 

The  rule  in  Shelley  ^s  Case,  which  has  always  been  regarded, 
not  as  a  rule  of  interpretation,  but  as  an  inflexible  rule  of 
property,  and  one  of  the  most  firmly  established,  and  w^hich 
by  the  supreme  court  of  this  state  was  recognized  as  in  force 
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here  in  the  case  of  Baker,  et  al,  v.  Scott,  62  111.  86,  and  again 
recognized  in  Butler  v.  Huestis,  et  al.,  68  111.  594,  although 
the  facts  in  the  last  named  case  were  not  regarded  by  the 
court  as  justifying  its  application,  seems  to  be  entirely  ap- 
plicable to  the  case  at  bar. 

The  rule  may  be  briefly  stated  as  follows:  **When  a  per- 
son takes  an  estate  of  freehold,  legally  or  equitably,  under 
a  deed,  will,  or  other  writing,  and  afterward,  in  the  same 
deed,  wall,  or  writing,  there  is  a  limitation  by  way  of  re- 
mainder, with,  or  without  the  interposition  of  any  other  es- 
tate, of  an  interest  of  the  same  quality,  as  legal  or  equitable, 
to  his  heirs  generally,  or  the  person  or  heirs  of  his  body  by 
that  name  in  deeds  or  writings  of  conveyance  and  by  that,  or 
some  such  name  in  wills,  and  as  a  class  or  denomination  of 
persons  to  take  in  succession  from  generation  to  generation, 
the  limitation  to  the  heirs  will  entitle  the  person  or  ancestor 
himself  to  the  estate  or  interest  imparted  by  that  limita- 
tion." ^ 

To  quote  an  example  from  Williams  on  Real  Property,  246, 
et  seq,:  **Thus  let  the  estate  have  been  given  to  A  and 
his  heirs,  but  with  a  vested  estate  to  B  for  his  own  life,  to  take 
effect  in  possession  next  after  the  decease  of  A, — ^thus  sus- 
pending the  enjoyment  of  the  lands  by  the  heir  of  A,  until 
after  the  determination  of  the  life  estate  of  B.  In  such  a 
ijase  it  is  evident  that  B  would  have  had  a  vested  estate  for 
his  life,  in  remainder,  expectant  on  the  decease  of  A;  and 
the  manner  in  which  such  remainder  would  have  been  limited 
would,  as  we  have  seen,  have  been  to  A  for  his  life,  and  after 
his  decease  to  B  for  his  life.  The  only  question  then  remain- 
ing would  be  as  to  the  mode  of  expressing  the  rest  of  the  in- 
tention,— namely,  that,  subject  to  B's  life  estate,  A  should 
have  an  estate  in  fee  simple.  •  •  •  The  heir,  in  this 
case,  would  not  have  taken  any  estate  independently  of  his 
ancestor  any  more  than  in  the  common  limitation  to  A  and 
his  heirs:  the  heir  could  have  claimed  the  estate  only  by  its 
descent  from  his  ancestor,  who  had  previously  enjoyed  it 

1  See  Preston  on  Estates,  quoted  In  Baker  v,  Scott,  62  111.  8G,  90, 
«!.— Ed. 
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during  his  life ;  and  the  interposition  of  the  estate  of  B  would 
have  merely  postponed  that  enjoyment  by  the  heir,  which 
would  otherwise  have  been  immediate.  But  we  have  seen 
that  the  very  circumstance  of  a  man's  having  an  estate  which 
is  to  go  to  his  heir  will  now  give  him  a  power  of  alienation 
either  by  deed  or  will,  and  enable  him  altogether  to  defeat 
his  heir's  expectations.     •     •     • 

"The  example  we  have  chosen,  of  an  intermediate  estate  tO' 
B.  for  life,  is  founded  on  a  principle  evidently  applicable  to 
any  number  of  intermediate  estates,  interposed  between  the 
enjoyment  of  the  ancestor  and  that  of  his  heir.  Nor  is  it  at  all 
necessary  that  all  these  estates  should  be  for  life  only;  for* 
some  of  them  may  be  larger  estates.     •    •     •" 

The  court  is  of  opinion  that  by  the  execution  of  the  declara- 
tion of  trust  by  Enuna  C.  Church,  James  Long  became  seized' 
of  an  estate  in  fee  simple  in  the  lots  in  question,  encumbered 
by  the  life  estate  of  Emma  C.  Long  only;  that  the  clause  in 
the  declaration  purporting  to  give  him  power  to  devise  said' 
land  added  nothing  to  his  already  complete  power  to  alien- 
ate Said  land,  subject  to  said  life  estate  of  Emman  C.  Long. 

It  therefore  follows  that  subject  to  said  life  estate,  the  lots^ 
in  question  are  subject  to  sale  by  the  administrator,  to  pay 
any  deficiency  of  the  personal  estate  of  said  James  Long  to- 
pay  his  debts. 

The  order  will  be  entered  accordingly. 


(Criminal  Court  of  Cook  County.) 

People 

vs. 

J.  J.  Walser. 

(Sept  23.  1878.) 

1.  CONSTITUTIONAIi  LaW — ^VALIDITY  OF  ACT  OF  ApBIL  9,  1875,  PBOHIB- 

iTiNG  Sau:s  of  Railroad  Tickets  by  Unauthorized  Persons. 
The  act  of  April  9,  1875,  entitled  *'An  act  to  prevent  frauds  upon 
travelers  and  owner  or  owners  of  any  railroad,  steamboat,  or 
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other  conveyances  of  passengers"  is  constitutional  and  valid, 
being  a  matter  of  mere  police  regulation  of  a  public  business, 
and  the  subject  matter  of  the  act  is  sufficiently  expressed  by 
the  title  of  the  act 

2.  PoucE  Reguiations  of  Railboad  Ck)MPANn:s,  Natuee  ai7d  Ex- 

tent OF.  The  business  of  railroad  companies  and  all  its  com- 
mon incidents  are  proper  subjects  of  the  police  power  and  the 
nature  and  character  of  the  police  regulations  must  be  deter- 
mined by  the  legislative  and  not  the  Judicial  branch  of  the 
government. 

3.  Indictment  fob  Violation  of  Act  of  Afbil  9,  1875.    The  defend- 

ant was  indicted  for  violation  of  the  act  of  April  9,  1875.  Upon 
motion  to  quash  the  indictment  on  the  grounds  that  the  act 
was  unconstitutional  and  was  not  constitutionally  passed,  held, 
overruling  the  motion,  that  the  act  was  constitutional,  and  that 
in  the  absence, of  competent  evidence  the  question  as  to  the 
passage  of  the  act  in  compliance  with  the  requirements  of  the 
constitution  could  not  be  considered. 

Indietment  for  violation  of  act  of  April  9,  1875.  Heard 
upon  motion  to  quash  before  Judges  W.  K.  McAllister  and 
S.  M.  Moore.  Opinion  by  Judge  McAllister.  The  facts  are 
stated  in  the  opinion  of  the  court. 

McAllister,  J.  (Moore,  J.,  concurring) : — 
This  is  an  indictment  under  the  act  of  April  9,  1875,  enti- 
tled **An  act  to  prevent  frauds  upon  travelers  and  owner  or 
owners  of  any  railroad,  steamboat,  or  other  conveyance  of 
passengers."  Motion  is  made  to  quash  the  indictment  on  two 
grounds:  (1)  That  the  act  is  not  within  the  scope  of  the 
police  power — ^is  an  unwarrantable  restriction  upon  the  rights 
of  private  property,  and  therefore,  unconstitutional.  (2)  It 
was  not  constitutionally  passed. 

The  act  relates  to  the  business  of  common  carriers.  It  has 
been  the  settled  law  in  England  and  in  this  country,  that  the 
business  of  a  common  carrier  is  not  only  affected  with  a  pub- 
lic interest,  but  is  a  public  employment.  This  proposition  is 
so  elementary  that  a  multiplication  of  authorities  is  unnec- 
sary.  So  far  as  relates  to  railroads  acting  under  charters 
or  acts  of  incorporation,  their  franchises  are  partly  of  a  pub- 
lic and  partly  of  a  private  nature.     So  far  as  the  safety, 
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convenience  and  comfort  of  passengers  are  concerned,  they 
are  ^'publici  juris;"  so  far  as  they  relate  to  capital  and  the 
production  of  revenue,  tlhey  are  ^^privaJti  juris,"  There 
never  has  been  any  question  of  the  power  of  the  state  legis- 
latures to  pass  laws  in  the  nature  of  police  regulations  affect- 
ing the  exercise  of  such  franchises  so  far  as  they  were  ''pub- 
lici  juris" — such  as  those  designed  to  secure  passengers 
from  not  only  danger,  but  imposition.  The  hinging  point  in 
Munn  and  Scott  v.  Illinais,  94  U.  S.  113,  carried  by  writ  of 
error  to  the  United  States  supreme  court  from  our  supreme 
court,  and  taken  into  and  decided  by  the  former,  was,  whether 
the  business  of  keeping  a  grain  warehouse  as  a  mere  private 
enterprise  was  a  public  employment,  so  as  to  subject  it  to 
the  police  power  which  might  extend  to  a  full  suppression 
of  the  business.  By  the  common  law  it  was  not  such  public 
employment,  nor  was  there  any  valid  statute  changing  that 
law.  But  a  majority  of  the  United  States  supreme  court  di- 
verting, as  many  think,  from  established  legal  principles, 
affixed  to  that  business  a  character  which  the  law  of  the  state 
did  not  give  to  it  more  than  to  any  other  business,  viz :  That 
it  was  so  affected  with  a  public  interest  as  to  be  entirely  sub- 
ject to  the  police  power  of  the  state. 

But  all  good  lawyers  and  all  courts  concede  that,  ever  since 
the  decision  in  Coggs  v,  Bernard,  common  carriers  are  recog- 
nized as  being  engaged  in  a  public  employment,  and  nothing 
can  be  clearer  than  that,  in  this  state,  railroad  companies,  so 
far  at  least  as  concerns  the  safety,  comfort  and  convenience 
of  passengers,  are  proper  subjects  of  the  police  power.  Of 
this  there  can  be  no  question.  If  the  business  itself  be  sub- 
ject to  the  police  power,  then  so  must  all  its  incidents  and 
accessories  be  subject  to  it.  All  experience  teaches  that  the 
necessities  of  the  business  require  the  issuing  and  use  of  tick- 
ets. They  are  as  necessary  to  the  convenience  of  both  trav- 
eler and  carrier  as  baggage  checks  or  waybill  in  case  of 
freight,  '^he  business  and  all  its  common  incidents  being 
proper  subjects  of  the  police  power,  then  it  follows  from  set- 
tled principles  that  the  nature  and  character  of  the  police 
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regulations  must  be  determined  by  the  legislative,  and  not 
the  judicial  branch  of  the  government.  After  giving  this 
matter  much  consideration,  we  are  of  the  opinion  that  the  act 
in  question,  being  a  matter  of  mere  police  regualtion  of  a 
public  business,  is  constitutional  and  valid.  There  may  arise 
cases  where  the  contract  for  carriage  was  made  in  another 
state,  which  constitutional  principles  would  prevent  falling 
within  the  range  of  this  act,  but  that  is  no  ground  for  hold- 
ing the  act  void  as  to  all  cases. 

The  question  was  made  that  this  act  was  not  passed  in 
compliance  with  the  requirements  of  the  constitution,  and  an 
imauthenticated  paper,  said  to  be  a  copy  of  the  legislative 
journals,  was  put  into  our  hands.  We  cannot  act  upon  that 
question  without  evidence — competent  evidence — ^to  establish 
the  facts  upon  which  decision  is  to  be  made.  We  are  also  of 
opinion  that  the  subject  matter  is  sufficiently  expressed  by 
the  title  of  the  act.     The  motion  is  overruled. 

This  opinion  having  been  read  to  Judge  Moore,  who  sat 
with  me  at  the  hearing  of  the  motion,  he  authorizes  me  to  say 
that  he  concurs  in  the  conclusions  arrived  at. 

NOTE. 

See  the  note  to  the  case  of  People  ex  rel.  v.  Pease  (in  this  vol- 
ume) and  the  cases  therein  noted  and  reported  In  this  volume  hold- 
ing  the  act  in  question  unconstitutional  and  void. 


(Circuit  Court  of  Cook  County.) 

The  People  ex  reL 

vs. 

James  Gilbert,  Sherilf. 

(April  26,  1893.) 

1.  OoNSTTTunoNAL  Law — ^AcT  OF  APRIL  19,  1875,  Unconstttutional. 
The  act  of  April  19,  1875,  entitled  "An  act  to  prevent  frauds 
upon  travelers  and  owner  or  owners  or  any  railroad,  steam- 
boat, or  other  conveyance  for  the  transportation  of  passengers" 
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comes  within  the  sectipn  of  the  Constitution  (Art.  IV)  which 
declares  that  the  General  Assembly  shall  not  pass  any  special 
law  granting  to  any  corporation,  association,  or  Individual,  any 
special  or  exclusive  privilege,  immunity  or  franchise  whatever, 
and  is  unconstitutional  and  void. 

2.  Act  of  April  19,  1875 — Constbuction  of.    Even  under  the  act  of 

April  19,  1875,  a  duly  authorized  ticket  agent  may  sell  tickets 
not  only  of  the  company  from  which  he  holds  the  authority 
but  those  of  any  railroad  or  steamboat  owner. 

3.  Habeas  Cobfus.    Petitioners  were  arrested  under  an  indictment 

for  selling  railroad  tickets,  not  being  authorized  to  do  so  by 
the  railroad  whose  tickets  they  sold.  Held  that  this  was  no  vio- 
lation of  the  act  of  April  19,  1876. 

Habeas  corpus.  Circuit  court  of  Cook  county.  Heard  be- 
fore Judges  Richard  S.  TuthiU,  Edward  F.  Dunne  and  Sam- 
uel P.  McConnell.     Opinion  by  Judge  MeConnelL 

Statement  op  Pacts. 

At  the  November  term,  A.  D.  1892,  of  the  criminal  court  of 
Cook  county,  six  indictments  were  returned  against  railroad 
ticket  brokers  doing  business  in  the  city  of  Chicago,  for  sell- 
ing tickets  in  violation  of  the  statute  of  Illinois,  passed  in 
1875  and  entitled,  **An  act  to  prevent  frauds  upon  travelers 
and  owner  or  owners  of  any  railroad,  steamboat  or  other  con- 
veyances for  the  transportation  of  passengers  (approved  April 
19, 1875,  in  force  July  1,  1875).  On  April  3,  1893,  two  of  the 
brokers  filed  a  petition  for  habeas  corpus  before  Judge  McCon- 
nell, two  before  Judge  Tuthill  and  two  before  Judge  Dunne. 
The  petition  averred  that  the  indictments  charged  no  offense 
known  to  the  law  of  the  state  of  Illinois ;  also  that  the  statute 
was  in  violation  of  the  commerce  clause  of  the  federal  con- 
stitution, and  in  violation  of  the  14th  amendment  to  the  fed- 
eral constitution,  and  in  violation  of  the  various  provisions 
of  the  constitution  of  Illinois.  The  three  judges  sat  together 
and  heard  the  cases. 

Bichwrd  Prendergast,  attorney  for  relators. 

Wm.  8,  Forrest  and  Moritz  Rosenthal,  attorneys  for  de- 
fendant. 
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TuTHiiiL,  J. : — In  the  matter  of  the  petition  for  habeas  cor- 
pus filed  before  each  of  the  judges  sitting,  I  wish  to  say  that 
in  the  opinion  which  will  be  rendered  the  judges  all  agree 
on  all  the  points  of  it,  having  discussed  it  fully,  and  Judge 
McConnell  has  prepared  the  opinion  and  I  will  ask  him  to 
read  it. 

McConnell,  J. : — 

This  law  is  a  very  peculiar  one.  It  provides  that  it  shall 
be  the  duty  of  the  owner  or  owners  of  any  steamboat  or  rail- 
road to  provide  their  agents  with  a  certificate  setting  forth 
the  authority  of  such  agents  respectively  to  make  such  sales. 
In  sec.  2  of  the  act  it  provides  that  it  shall  not  be  lawful  for 
persons  not  provided  with  such  authority  to  sell,  barter,  or 
transfer  any  tickets  or  any  evidence  of  the  holder's  title  to 
travel  on  any  railroad  or  steamboat.  The  second  section  reads 
ss  follows:  "That  it  shall  not  be  lawful  for  any  person  not 
possessed  of  such  authority,  so  evidenced,  to  sell,  barter,  or 
transfer,  for  any  consideration  whatever,  the  whole  or  any 
part  of  any  ticket  or  tickets,  passes  or  other  evidences  of  the 
holder's  title  to  travel  on  any  railroad  or  steamboat,  whether 
the  same  be  situated,  operated  or  owned  within  or  without 
the  limits  of  this  state."  The  plain  reading  of  this  act  is, 
that  any  duly  authorized  agent  of  any  railroad  or  steamboat 
may  sell  not  only  the  tickets  and  parts  thereof  of  the  com- 
pany from  which  he  holds  this  authority,  but  those  of  any 
railroad  or  steamoat  owner.  The  indictments  in  these  cases 
before  us  are  all  based  upon  the  theory  that  this  law  is  vio« 
iated  if  a  person  shall  sell  the  ticket  of  a  railroad  company 
if  not  authorized  by  that  particular  company  to  do  so.  The 
law  is  plainly  otherwise.  He  may  not  be  authorized  by  a 
Wabash  company  to  sell  tickets,  but  he  may  sell  tickets  over 
the  Wabash  line  if  authorized  by  the  Rock  Island  company  to 
sell  tickets  over  the  Rock  Island  line.  In  each  of  the  indict- 
ments before  us  it  is  averred  that  the  defendant  sold  a  ticket 
over  a  particular  line,  not  being  authorized  by  the  corporation 
owning  that  line  to  sell  its  tickets.    It  does  not  follow  that 
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each  of  the  defendants  may  not  have  been  authorized  by  the 
owner  of  some  other  railroad  to  do  so.  The  consideration 
alone  makes  these  indictments  bad.  None  of  them  show  a 
violation  of  this  statute.  Upon  this  ground  the  petitioners 
must  be  discharged. 

Taking  this  view  of  the  case  it  is  unnecessary  for  us  to  pass 
upon  the  constitutionality  of  the  law  which  was  so  fully  ar- 
gued before  us;  still  we  can  not  forbear  to  call  attention  to 
some  striking  peculiarities  of  this  statute. 

In  the  peculiar  provision  just  discussed  and  in  others,  also, 
there  is  a  difference  between  our  statute  and  those  of  either 
Pennsylvania  or  Indiana,  where  statutes  of  similar  import 
have  been  declared  by  the  courts  of  these  states  respectively 
to  be  valid.  Under  our  statute  any  railroad  or  steamboat  cor- 
poration may  appoint  agents  to  sell,  barter  or  transfer  the 
whole  or  parts  of  railroad  tickets  on  any  line,  excluding  any 
other  person  or  corporation  from  such  a  privilege.  It  may  be 
suggested  that  this  is  a  very  remarkable  and  unusual  delega- 
tion of  the  sovereign  powet  of  the  state.  It  may  also  be  re- 
marked that  it  comes  within  the  constitutional  inhibition  of 
sec.  22,  art.  4  of  the  state  constitution,  which  declares  that 
the  general  assembly  shall  not  pass  any  special  law  granting 
to  any  corporation,  association  or  individual,  any  special  or 
exclusive  privilege,  immunity  or  franchise  whatever. 

Again  it  may  be  observed  that  considering  this  law  as  a 
police  regulation  by  the  state  by  means  of  license,  it  is  unique 
in  that  it  del^ates  to  corporations  not  vested  of  governmental 
power,  the  licensing  power  of  the  state.  The  act  also  bears 
intrinsic  evidence  of  hasty  preparation  and  slight  legislative 
reflection. 

In  sec.  1  of  the  act  it  is  made  the  duty  of  the  owner  or  own- 
ers of  any  railroad  or  steamboat  for  the  transportation  of 
passengers  to  provide  each  agent  who  may  be  authorized  to 
sell  tickets  or  other  certificates  entitling  the  holder  to  travel 
upon  any  railroad  or  steamboat,  with  a  certificate  setting 
forth  the  authority  of  such  agent  to  make  such  sales;  which 
certificate  shall  be  duly  attested  by  the  corporate  seal  of  the 
owner  of  such  railroad  or  steamboat. 
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Sec.  2  makes  it  unlawful  for  persons  not  possessed  of  such 
authority,  so  evidenced,  to  sell,  barter  or  transfer,  for  any 
consideration  whatever,  tickets  over  any  railroad  or  any 
steamboat.  It  seems  to  follow  from  this  that  the  owner  of 
a  railroad  or  steamboat,  if  not  incorporated,  may  not  appoint 
agents,  because  he  can  not  give  a  certificate  with  a  corporate 
seal.  It  seems  also  to  follow,  that  it  would  be  unlawful  for 
any  agent  of  a  private  owner  of  a  railroad  or  steamboat  to 
sell  tickets  for  the  owner  thereof.  If  the  statute  is  suscept- 
ible of  this  construction,  it  can  not  be  held  to  be  valid. 

It  seems  proper  to  us  to  make  these  comments,  in  view  of 
the  elaborate  arguments  made  before  us,  and  the  extended 
consideration  we  have  given  the  question  involved. 

NOTE. 

The  above  opinion  was  referred  to  by  the  supreme  court  in  Re  Bur- 
dicJc,  162  in.  48,  63.  See,  also,  the  note  to  the  case  of  People  ex  rel 
V,  Pease  (in  this  volume)  referring  to  the  above  case. — ^Ed. 


(In  the  Circuit  Court  of  Cook  County.) 

Peqale  of  the  State  of  Illinois  ex  rel. 

vs. 
James  Pease,  Sheriff. 

(October  26.  1898.) 

1.  Maxims:    Under  the  maxim   "Salus  popuU,  suprema  tex*^  the 

state  may  in  the  exercise  of  police  powers  deprive  the  citizen  of 
his  property  without  compensation  or  legal  procedure. 

2.  Police  Power — Extent  of.    Under  the  mere  guise  of  police  regu- 

lation personal  rights  and  private  property  cannot  be  arbi- 
trarily invaded  and  the  determination  of  the  legislature  Is  not 
final  or  conclusive. 

3.  CONSTTTUnONAL    LaW — VALIDITY    OP    LaW    PBEVENTING    RESALE   OP 

Rahjeoad  Tickets.  The  Illinois  act  of  April  19,  1875,  making 
it  unlawful  for  any  person  not  possessed  of  authority  from  rail- 
road companies  to  sell,  barter  or  transfer  railroad  tickets,  is 
not  a  valid  exercise  of  the  police  power,  inasmuch  as  it  does 
not  affect  the  public  health,  morals  or  public  welfare. 
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4.  Public  Use — ^Regulation  or  Saxes  or  Tickets  by  Public  Corpo- 
rations. It  is  an  exercise  of  the  right  to  control  quasi-public 
corporations  for  a  legislature  to  impose  lawful  conditions  upon 
the  original  sale  of  a  ticket  by  a  transportation  company  to  a 
purchaser,  but  once  a  ticket  has  been  issued  entitling  a  holder 
to  ride  and  therefore  transferable  by  delivery,  any  legislation 
in  reference  to  the  future  disposal  thereof  is  not  an  exercise 
of  the  power  to  regulate  and  control  corporations  impressed 
with  a  public  duty  but  a  bold  and  unwarranted  interference 
with  the  property  rights  of  citizens. 
'  5.  Title  of  Act  as  Indicating  Intention  oif  Legislature.  The  aim 
and  scope  of  a  legal  enactment  is  always  either  generically  or 
specifically  set  out  in  its  title,  and  an  act  entitled  "to  prevent 
frauds  upon  travelers  and  owners  of  conveyances  for  the  trans- 
portation of  passengers"  is  not  an  act  to  regulate  or  control 
transportation  companies,  but -an  act  passed  In  the  interests 
of  public  morals  to  suppress  fraud — ^a  clear  and  unmistakable 
intent  to  exercise  the  police  power. 
6.  CoNSTrruTioNAL  Law — Private  Rights.  Any  law  which  declares 
it  a  crime  for  one  citizen  to  sell  to  another  that  which  is  not 
injurious  to  the  public  health,  morals  or  general  welfare,  is 
not  only  a  dangerous  and  unjustifiable  interference  with  the 
citizen's  personal  rights  and  liberty,  but  a  violation  of  the  con- 
stitution of  this  state.  Burdiok  v.  People,  149  111.  600,  diatin^ 
guished. 

Petition  for  a  writ  of  habeas  corpus.  Heard  before  Judge 
Edward  F.  Dunne.  The  facts  are  stated  in  the  opinion  of 
the  court. 

Richard  Prendergast,  attorney  for  relators. 

C.  8.  Deneen,  state's  attorney,  and  W.  8.  Forrest,  attorneys 
for  defendants. 

Dunne,  J. : — 

Relators  have  been  indicted  in  the  criminal  court  of  Cook 
county  charged  with  violation  of  section  two  of  what  is  com- 
monly called  the  **  Anti-Scalper  Act''  approved  April  19, 1875, 
in  force  July  1st,  1875.  The  section  reads  as  follows:  **That 
it  shall  not  be  lawful  for  any  person  not  possessed  of  such 
authority  (to-wit,  a  certificate  of  authority  to  sell  tickets, 
passes,  etc.,  attested  by  the  corporate  seal  of  the  owner  of  a 
railroad  or  steamboat  mentioned  in  the  fiirst  section  of  the 
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set)  so  evidenced,  to  sell,  barter  or  transfer  for  any  consid- 
eration whatever,  the  whole  or  any  part  of  any  ticket  or  tick- 
ets, passes,  or  other  evidence  of  the  holder's  title  to  travel  on 
any  railroad  or  steamboat.     •     •     •»' 

In  the  case  at  bar  these  relators  have  filed  a  petition  for 
habe<is  corpus,  in  which  the  indictments  are  attacked  on  the 
sole  ground  that  the  law  in  question  is  unconstitutional  and 
void. 

To  arrive  at  a  determination  of  this  question,  it  becomes 
important  upon  the  threshold  of  the  inquiry  to  determine 
what  is  a  ''ticket,  pass  or  other  evidence  of  the  holder's  right 
to  travel  on  any  railroad  or  steamboat."  Special  counsel 
for  the  state  and  railway  corporations  expressly  disavows 
the  contention  that  "a  railway  ticket  is  not  personal  prop- 
erty" (p.  76  of  his  Brief)  but  in  the  next  breath  says  that 
it  is  not  "a  vendible  chattel,"  but  something  in  which  the 
lawful  owner  has  "property  rights."  How  a  person  can 
have  property,  rights  in  that  which  is  not  property  this  court 
cannot  conceive.  The  concession  by  counsel  that  the  lawful 
owner  has  property  rights  in  the  ticket  carries  with  it  the 
admission  that  such  a  pass  or  ticket  is  property.  But  counsel 
ai^ues  it  is  not  a  vendible  chattel.  In  what  sense?  If  the 
law  under  consideration  is  a  valid  and  constitutional  law, 
counsel  is  correct,  for  the  law  itself  makes  such  tickets  non- 
vendible.  This  it  but  begging  the  question.  Strike  this  law 
from  the  statute  books  or  hold  it  unconstitutional.  Does 
counsel  contend,  in  the  absence  of  such  a  law,  that  a  railway 
ticket  or  pass  entitling  the  holder  to  travel  is  not  vendible  or 
negotiable?  If  such  is  his  position  he  has  not  sustained  the 
same  either  by  logical  argument  or  sound  legal  precedent. 

Prior  to  the  passage  of  this  act,  tickets  and  passes  enti- 
tling the  holder  to  ride  upon  a  railroad  or  steamboat  in  the 
state  of  Illinois  were  as  vendible  and  negotiable  as  a  check 
or  note  payable  to  bearer,  a  horse,  a  cow,  or  any  other  chattel. 
The  very  object  and  aim  of  the  act  was  to  deprive  them  of 
their  vendibility  and  make  their  sale  a  criminal  offense. 

In  the  absence  of  this  statute,  a  railway  ticket  or  pass  en- 
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titling  the  holder  to  ride  was  a  something  in  which,  as  counsel 
for  the  state  admits,  the  holder  had  property  rights.  One  of 
these  property  rights,  in  the  judgment  of  this  court,  was  the 
right  to  sell  it  in  the  open  market  for  the  highest  price.  That 
property  right  is  sought  to  be  taken  away  from  the  holder  by 
this  law,  for  while  it  provides  for  the  redemption  of  such  a 
ticket  it  fixes  an  arbitrary  price  for  the  same  and  deprives 
the  holder  of  the  right  to  sell  in  market  overt.  Fixing  an 
arbitrary  price  upon  a  man's  property  and  compelling  him 
to  sell  at  that  price,  is  as  clearly  a  violation  of  property 
rights  as  taking  it  from  him  without  compensation. 

Section  2,  art.  11,  constitution  of  Illinois,  declares  that  **no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law*. ' '  The  right  to  buy  and  sell  merchandise, 
chattels  and  other  articles  of  value  in  market  overt  and  at 
private  sale,  is  property.  But  it  is  contended  by  the  state 
that  under  the  maxim,  ''Solus  populi,  suprema  lex"  the  state 
may  in  the  exercise  of  police  powers  deprive  the  citizen  of 
his  property  without  compensation  or  legal  procedure. 

No  lawyer  will  dispute  this  contention.  Where  the  posses- 
sion of  property,  or  the  retention  of  his  personal  liberty  be- 
come a  menace  to  the  health,  morals  or  general  welfare  of  the 
community  at  large,  the  state  may  deprive  the  citizen  of  both 
or  either. 

But  in  all  such  cases,  it  must  be  clear  that  the  law  which 
deprives  the  citizen  of  his  property  or  liberty  is  within  the 
police  powers  of  the  state.  In  other  words  it  must  be  a  law 
passed  for  the  protection  of  the  health,  morals  or  general  wel- 
fare of  the  community  at  large.  How  is  this  question  to  be 
determined!  What  tribunal  is  to  decide  whether  or  not  a 
statute  falls  within  or  without  the  police  power  of  the  state  ? 
In  the  first  instance,  undoubtedly,  the  legislature.  The  leg- 
islature primarily  also  determines  whether  a  law  is  or  is  not 
constitutional,  for  it  cannot  be  presumed  that  a  legislature 
would  enact  legislation  which  it  knew  to  be  unconstitutional 
and  therefore  nugatory.  Nor  can  it  be  presumed  that  a  leg- 
islature would  pass  a  law  depriving  citizens  of  their  private 
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property  without  due  process  of  law  which  would  be  uncon- 
stitutional unless  it  believed  that  in  so  doing  it  was  exercis- 
ing the  police  power  of  the  state.  In  both  cases  the  legisla- 
ture primarily  decides  that  the  laws  are  constitutional  and 
within  the  police  power  respectively. 

Is  the  decision  of  the  law-making  power  in  either  case  final 
and  decisive?  Most  certainly  not.  If  such  were  the  case, 
no  laws  could  be  held  to  be  unconstitutional  by  the  courts; 
nor  could  any  court  have  the  right  to  determine  the  question 
as  to  whether  or  not  any  given  law  fell  within  or  without  the 
police  power  of  the  state.  It  would  suffice  for  the  legislature 
to  declare  in  the  enactment — ^no  matter  what  might  be  its 
scope  or  subject-matter — this  law  is  passed  in  the  exercise 
of  the  police  power  of  the  state,  or  this  law  is  passed  for  the 
preservation  of  public  morals. 

This  seems  to  be  the  position  taken  by  special  counsel  for 
the  state.  He  argues  that  the  legislature  of  Illinois  in  its 
wisdom  has  determined  that  the  law  was  necessary  for  the 
preservation  and  protection  of  public  morals  and  for  the  pre- 
vention of  fraud  and  that  its  enactment  would  secure  both, 
and  that  no  court  has  a  right  to  go  behind  and  examine  this 
finding.  That  such  is  not  the  law  is  shown  by  the  fact  that 
able  and  industrious  counsel  and  conscientious  and  painstak- 
ing judges  have  for  years  past  been  endeavoring  to  ascertain 
and  determine  the  limits  and  scope  of  the  police  power  of  the 
state,  and  declaring  whether  enactments  are  within  or  with- 
out its  scope,  and  are  so  far  from  defiuing  exact  limits  to  the 
police  power,  as  are  the  arctic  explorers  from  the  north  pole. 

Prentice  in  his  recent  work  upon  Police  Powers,  plainly 
recognizes  the  right  of  a  court  to  determine  whether  any 
specific  enactment  falls  within  or  without  the  police  power. 
On  page  6  of  that  work  in  speaking  of  the  police  power  which 
he  terms  a  **law  of  necessity,"  he  says:  **The  law  of  neces- 
sity has  been  stated  to  be  an  exception  to  all  human  ordi- 
nances and  constitutions,  yet  has  been  frequently  decided  to 
be  subject  to  the  law  of  reason  and  subject  to  the  control  of 
the  courts."    Again  on  page  7  the  same  author  cites  with  ap- 
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proval  the  statement  of  Chief  Justice  Taney  in  the  Lice^ise 
Cases, ^  **that  this  power  of  government  (to- wit,  police  power) 
inherent  in  every  sovereignty  ••  *  is  not  an  uncon- 
trollable or  despotic  authority,  subject  to  no  limitation  exer- 
cisable •  •  •  at  the  whim  of  the  legislative  body." 
Again  on  page  9  of  his  work  he  reco^izes  the  same  right 
of  the  court  when  he  says:  **The  limits  (i.  e.  of  the  police 
power)  are  not  yet  reached  while  we  still  advance,  but  the 
underlying  principles  by  which  the  reason  or  unreason,  or  the 
constitutional  limits  of  the  authority  claimed  or  used,  may  be 
investigated  or  judged,  are  now  fortunately  less  obscure." 

The  same  author,  in  speaking  of  the  right  of  a  state  to  pro- 
tect itself  under  the  police  power  from  the  introduction 
within  its  limits  of  paupers,  vagrants,  criminals,  etc.,  declares 
(p.  10) :  **Such  a  right  can  only  arise  from  a  vital  necessity 
for  its  exercise  and  cannot  be  carried  beyond  the  scope  of  that 
necessity."  Further  on  in  the  same  work,  the  author  de- 
clares: *'we  also  see  these  police  powers  themselves  under  lim- 
itation. Besides  judgment  of  'common  right  and  reason/ 
they  may  be  tried  in  our  country  under  two  Constitutions, 
that  of  the  United  States  and  that  of  the  State  in  which  the 
question  is  raised."    Page  268. 

In  the  case  In  re  Jacobs,  98  N.  Y.  98,  110,  the  court  de- 
clares: **  Under  the  mere  guise  of  police  regulations  personal 
rights  and  private  property  cannot  be  arbitrarily  invaded  and 
the  determination  of  the  legislature  is  not  final  or  conclusive. 
If  it  passes  an  act  ostensibly  for  the  public  health  and  thereby 
destroys  or  takes  away  the  property  of  a  citizen  or  inter- 
feres with  his  personal  liberty,  then  it  is  for  the  courts  to  scru- 
tinize the  act  and  see  whether  it  really  relates  to  and  is  con- 
venient and  appropriate  to  promote  the  public  health.  •  •  • 
Such  a  declaration  does  not  conclude  the  courts,  and  they 
must  yet  determine  the  fact  declared  and  enforce  the  su- 
preme law." 

Even  counsel  for  the  state  at  a  different  place  in  his  very 
exhaustive  printed  argument,  unguarded — ^it  appears  to  the 

1  5  How.  583.— Ed. 


People  v.  Pease.  '  71 


court — admits  the  right  of  the  courts  to  determine  whether 
or  not  a  statute  falls  within  the  police  power  of  the  state 
when  he  quotes  approvingly  the  following  language  used  by 
Justice  Field  in  the  Powell  ease  {Powell  v.  Pennsylvania,  127 
U.  S.  678) :  **If  that  which  is  forbidden  is  not  injurious  to 
the  health  or  morals  of  the  people,  if  it  does  not  disturb  peace 
and  menace  their  safety,  it  derives  no  validity  by  calling  it  a 
police  or  health  law/'  When  Justice  Field  used  this  lan- 
guage, he  had  under  consideration  and  was  endeavoring  to 
determine  whether  or  not  a  certain  legislative  act  was  within 
the  police  power  of  the  state.  If  the  legislature  had  the  right 
conclusively  and  finally  to  determine  that  its  legislation  was 
within  the  police  power  of  the  state,  why  this  language,  and 
why  Mr.  Forrest's  commendation  of  the  same. 

This  court  is  clearly  of  the  opinion  that  when  an  act  of 
the  legislature,  passed  ostensibly  in  the  exercise  of  the  police 
power  of  the  state,  is  submitted  to  a  court  for  its  construc- 
tion in  a  proceeding  in  law  or  equity,  that  such  court  has  a 
right  to  determine  whether  or  not  it  is  a  legitimate  exercise 
of  the  police  power,  particularly  when,  as  in  the  case  under 
consideration,  the  legislation  in  question  has  the  effect  of  se- 
curing certain  rights  to  one  class  of  citizens  and  denying 
them  to  all  other  citizens,  and  diminishing  the  value  of  what 
was,  prior  to  the  passage  of  the  act,  legitimate,  lawful  and 
freely  negotiable  property. 

Is  the  act  in  question  a  legitimate  exercise  of  the  police 
power  of  the  state?  If  the  provisions  of  the  act  carried  out 
the  intention  expressed  in  the  title  or  caption,  it  would  un- 
questionably be  within  that  power.  An  act  whose  provisions 
in  fact  dealt  with  and  prevented  **  frauds  upon  travelers  and 
owners  of  any  railroad,  steamboat,  or  other  conveyance  for 
the  transportation  of  passengers"  as  declared  in  the  title  of 
the  act,  would  clearly  be  a  legitimate  and  proper  exercise  of 
the  police  power.  Let  us  examine  the  act  and  ascertain  what 
provisions  it  contains  concerning  frauds  upon  travelers  or 
transportation  companies.  Sec.  1  provides  that  transportaj- 
tion  companies  shall  provide  all  their  ticket  agents  with  writ^ 
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ten  certificates  of  agency  attested  by  the  corporate  seal.     Sec. 
2  makes  it  unlawful  for  any  person  not  having  such  certifi- 
cates to  sell — ^what?    Bogus  tickets?    Forged  tickets?    Ex- 
pired tickets?     Tickets  limited  to  a  particular  person?     No; 
none  of  these.     It  makes  it  unlawful  for  any  person  not  hav- 
ing such  certificates  of  authority  to  sell  **  tickets,  passes  or 
other  evidence  of  the  holder's  title  to  travel'*  and  these  alone. 
In  other  words  it  makes  it  unlawful  to  sell  a  ticket  good  in 
the  hands  of  any  one  who  honestly  acquired  it  and  which,  up 
to  the  time  of  the  passage  of  the  law,  was  a  vendible,  mer- 
chantable  commodity.     In    what   possible  manner   can    the 
making  of  such  articles  as  a  ticket,  good  in  the  hands  of  its 
holder  for  a  ride  upon  a  railroad,  unmerchantable  and  non- 
salable,  tend  to  the  prevention  of  fraud  upon  travelers  ?    Does 
the  sale  of  such  a  ticket  injure  the  public  health,  if  it  be  un- 
affected the  fever  germs  or  the  public  morals,  unless  upon 
it  there  appears  what  is  unchaste  and  lascivious?     Is  it  in 
any  way  inimical  to  the  public  welfare  to  have  such  a  ticket 
sold  by  one  citizen  to  another?     After,  and  as  the  result  of 
most  careful  deliberation,  this  court  cannot  conceive  how  the 
sale  of  a  ** ticket,  pass  or  evidence  of  holder's  title  to  travel" 
even  in  the  remotest  degree  injures  the  public  health,  morals, 
or  public  welfare.     The  language  of  Judge  Allen  in  Thomas 
V,  Wabash  E.  R.  Co.,  40  Fed.  126,  133,  is  singularly  appro- 
priate to  this  law.     Speaking  of  another  law  with  a  similarly 
deceptive  title,  he  says:   **The    •     •    *     act    *    •     •     has 
not  only  a  false  and  deceitful  title,  but  its  purpose  was  to  con- 
fer special  privileges  upon  certain  corporations   and  deny 
to  others  of  the  same  class  the  exercise  of  the  same  rights. 
*     •     *     The  act  is  in  conflict  with  the  22nd  section  of  the 
fourth  article  of  the  constitution  of  Illinois.     Frye  v.  Part- 
ridge, 82  111.  273;  People  v.  Cooper,  83  111.  586;  People  v. 
Meech,  101  111.  200;  Millett  v.  People,  117  111.  305,  7  N.  E. 
631;  Cooley's  Const.  Lim.  389-396."     To  sustain  such  a  law 
as  the  exercise  of  the  police  power  would  amount  to  striking 
out  of  our  constitution  the  second  and  thirteenth  sections  of 
the  Bill  of  Rights,  and  overthrow  the  last  barrier  between 
personal  rights  and  corporate  aggression. 
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But  it  is  contended  by  counsel  for  the  state  and  railway 
corporations  that  there  is  another  ground  aside  from  the 
claim  that  the  law  is  a  legitimate  exercise  of  the  police  power 
upon  which  it  must  be  held  that  the  law  is  a  valid  and  legal 
enactment,  to-wit,  that  it  is  a  law  framed  for  the  regulation 
of  a  business  impressed  with  a  public  duty  and  performing 
certain  quasi-public  functions. 

This  contention  has  been  pressed  with  great  force  and 
ability  by  counsel  and  is  worthy  of  serious  consideration. 
That  corporations  carrying  on  a  business  of  quasi-public  char- 
acter, such  as  the  operation  of  a  railroad,  ferries,  canal,  etc., 
are  subject  to  legislative  control  and  regulation,  cannot  be 
doubted,  and  if  the  law  in  question  was  passed  for  the  pur- 
I>ose  of,  and  did  in  fact  control  or  regulate  the  management 
of  railroads,  steamboats  and  other  means  of  transportation, 
it  should  be  upheld  by  the  courts. 

Let  us  examine  the  law  first  in  relation  to  the  intention  of 
the  legislature,  and  second,  as  to  the  effect  of  the  law  with 
reference  to  the  claim  that  it  is  a  regulation  of  the  business 
of  transportation. 

The  legislature  which  passed  the  act  probably  knew  the  aim 
and  intent  of  the  act  better  than  either  court  or  counsel,  and 
the  aim  and  scope  of  legal  enactment  is  always  either  gen- 
erically  or  specifically  set  out  in  its  title.  Following  the 
usual  practice  the  legislature  of  Illinois  declared  the  aim  and 
scope  of  this  act  in  its  caption.  It  is  there  declared  to  be  an 
act — ^not  to  regulate  or  control  transportation  companies,  but 
an  act  **to  prevent  frauds  upon  travelers  and  owners  of  con- 
veyances for  the  transportation  of  passengers.''  In  other 
words,  the  legislature  enacting  the  law  declares  it  to  be  an 
act  passed  in  the  interests  of  public  morals  to  suppress  fraud 
— ^a  clear  and  uimiistakable  intent  to  exercise  the  police  power. 
If  it  was  intended  to  be  a  law  for  the  regulation  of  transpor- 
tation companies,  the  legislature  would  have  so  declared  it 
in  its  title.  It  was  clearly  not  the  intention  of  the  legislature 
to  regulate  transportation  companies,  and  in  sections  two  and 
three  of  the  act,  which  are  the  vital  sections  thereof,  and  the 
sections  under  which  relators  have  been  indicted,  no  pretense 
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is  made  of  reflating  them.  These  sections  do  not  apply  in 
letter  or  spirit  to  transportation  companies,  but  cover  and 
apply  to  all  citizens  of  the  state  in  general,  no  matter  whether 
they  are  engaged  in  the  transportation  business  or  any  other- 
business.  It  lays  the  heavy  hand  of  law  not  only  on  ticket 
brokers,  who  are  unconnected  with  transportation  companies,, 
but  upon  any  and  every  citizen  who  having  honestly  come  by 
a  ticket  entitling  its  holder  to  travel,  honestly  attempts  ta 
dispose  of  the  same. 

It  would  undoubtedly  be  an  exercise  of  the  right  to  control 
quasi-public  corporations  for  a  legislature  to  impose  lawful 
conditions  upon  the  original  sale  of  a  ticket  by  a  transporta- 
tion company  to  a  purchaser,  but  once  a  ticket  has  issued  en- 
titling a  ** holder*'  to  ride  and  therefore  transferable  by  dcn 
livery,  any  legislation  in  reference  to  the  future  disposal 
thereof  is  not  an  exercise  of  the  power  to  regulate  and  control 
corporations  impressed  with  a  public  duty,  but  a  bold  and 
unwarranted  interference  with  the  property  rights  of  citi- 
zens. The  legislature  has  the  undoubted  right  to  control  and 
regulate  horse  car  companies.  Yet  if  the  legislature  under 
the  pretended  exercise  of  this  right  should  declare  it  to  be  a 
criminal  offense  for  a  horse  dealer  or  other  citizen  to  sell  a. 
horse  which  had  been  honestly  acquired  by  purchase  from 
the  company,  would  counsel  contend  that  such  a  law  was  con- 
stitutional ?  That  he  would  not  is  shown  by  his  own  argument. 
On  pages  49  and  50  of  his  brief  in  sustaining  his  position  * 
that  the  act  is  not  in  contravention  of  the  Interstate  Com- 
merce Act,  he  declares:  **A  ticket  offered  for  sale  to  or  by  a 
ticket  broker  is,  when  so  offered,  wholly  separate  and  distinct 
from  the  function  it  performs  in  the  hands  of  a  traveler  on 
a  train  and  depending  upon  it  as  evidence  of  his  right  ta 
transportation.  It  is,  when  so  offered  for  sale,  merged  in  the 
common  mass  of  the  vendible  chattels  in  the  state  (if  we  con- 
sider it  such  a  chattel)  to  the  same  extent  as  is  any  other 
article  sold  or  offered  to  be  sold  by  or  to  an  inhabitant  of  the 
state.  When  so  offered,  even  if  we  consider  it  a  chattel,  it  is 
like,  for  instance,  a  piece  of  cloth  bought  from  a  merchant  la 
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a  foreign  nation  by  Marshall  Field  or  from  an  inhabitant  of 
Illinois  by  Marshall  Field,  and  by  Marshall  Field  exposed 
for  sale." 

The  court  cannot  state  its  view  of  the  condition  of  a  ticket 
*' entitling  holder  to  ride"  after  it  has  once  been  purchased 
from  a  traosportation  company  and  the  holder  thereof,  in 
clearer  language  than  has  Mr.  Forrest  in  the  foregoing  quota- 
tion. Sections  2  and  3  of  this  act  under  which  relators  are 
indicted  do  not  regulate  or  control  in  any  way  transportation 
companies,  and  they  cannot  be  sustained  under  the  claim  that 
they  were  enacted  for  the  purpose  of  regulating  corporations 
impressed  with  a  public  duty.  They  do,  however,  affect  to 
control  the  whole  body  of  the  citizens  of  the  state  in  imposing 
restrictions  and  limitations  upon  their  right  to  buy  and  sell 
property-  This  the  law-making  power  can  only  do  in  the 
legitimate  exercise  of  the  police  power,  and,  as  this  court  has 
theretofore  declared,  the  law  in  question  does  not  fall  within 
the  limits  of  the  police -power. 

In  arriving  at  this  conclusion,  the  court  has  not  failed  to 
examine  and  give  full  consideration  to  the  cases  cited  by  the 
counsel  for  the  state,  which  declare  similar  laws  valid  and 
constitutional.  The  case  of  Burdick  v.  People,  149  111.  600, 
might  in  the  absence  of  the  extraordinary  record  disclosed  in 
the  majority  and  dissenting  opinions  in  In  re  Burdick,  162 
HI.  48,  be  conclusive  in  favor  of  the  state's  position.  But  in 
view  of  the  fact  that  the  majority  opinion  in  the  latter  case 
declares  (p.  50)  that,  ** Along  with  the  petition,  numerous 
affidavits  were  filed  which  tended  to  prove  the  truth  of  the 
statements  made  in  said  petition,  that  the  petition  upon  its 
face  discloses  that  the  case  of  Burdick  v.  People,  reported  in 
149  111.  600,  was  outrageously  fraudulent  and  collusive,  that 
the  majority  of  the  court  did  not  find  it  necessary  •  •  • 
to  weigh  the  testimony  *  *  *  for  the  purpose  of  deter- 
mining whether  or  not  the  prosecutions  against  George  Bur- 
dick were  fictitious  and  collusive,'*  (p.  51),  that  the  minority 
of  the  court  did  consider  and  weigh  the  evidence,  and  were 
of  the  opinion  that  the  cases  were  fraudulent  and  collusive, 
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and  that  the  majority  opinion  contains  the  singidar  and  un- 
usual declaration  that  the  **  opinion  of  the  court  in  the  Bur- 
dick  cases  are  conclusive  only  as  between  the  parties  in  those 
cases,  and  are  no  estoppel  as  between  the  people  of  the  state 
of  Illinois  and  the  petitioners'*  (p.  58  of  majority  opinion) ; 
this  court  does  not  consider  itself  bound  by  the  reasonings 
and  conclusions  in  the  opinion  rendered  in  Burdick  v.  People, 
The  opinion  cited  in  Commanwealth  v.  Wilson,  14  Phila.  384, 
was  rendered  by  a  single  judge — ^Ludlow — sitting  in  the 
court  of  quarter  sessions.  He  holds  that  an  enactment  sim- 
ilar to  the  Illinois  statute  was  within  the  police  powers,  but 
cites  no  authorities  in  support  of  his  holding,  the  only  au- 
thorities cited  being  in  support  of  the  position  that  a  state 
may  exercise  its  police  powers  notwithstanding  that  provision 
of  the  federal  constitution  giving  to  congress  the  right  to 
regulate  commerce  between  the  states. 

In  Fry  v.  State,  63  Ind.  555,  the  supreme  court  of  Indiana 
declared  an  act  in  some  respects  similar  to  the  Illinois  act  a 
legitimate  exercise  of  the  police  power  and. a  valid  law,  al- 
though the  title  of  the  law,  to-wit,  **An  act  regulating  the  is- 
suing and  taking  up  of  tickets  and  coupons  of  tickets  by  com- 
mon carriers,  and  defining  the  rights  of  holders  thereof,  and 
other  matters  in  relation  thereto,'*  and  the  provisions  of  the 
act  regulating  the  same  show  that  it  was  passed  under  the 
power  of  the  state  giving  it  the  right  to  regulate  quasi-public 
corporations  impressed  with  public  duties,  rather  than  in  the 
strict  exercise  of  the  police  power.  The  Indiana  act  contains 
several  regulations  imposing  restrictions  upon  transportation 
companies  and  favorable  to  the  public,  such  as  requiring 
restrictions  upon  the  rights  of  ticket  holders  to  be  printed  in 
nonpareil  type  and  the  redemption  of  tickets  at  each  agency, 
and  in  these  respects  much  more  nearly  approaches  the  legiti- 
mate exercise  of  the  power  to  regulate  municipal  corporations 
than  the  Illinois  law,  and  these  considerations  doubtless  had 
their  effect  upon  the  court  in  passing  upon  the  law  in  its  en- 
tirety. 

In  State  v,  Corbett,  59  Minn.  345,  the  supreme  court  of 
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Minnesota,  two  of  the  five  justices  being  absent,  have  also  up- 
held a  similar  law  as  a  valid  exercise  of  the  police  power  upon 
the  authority  of  the  Fry  and  Burdick  cases,  although  the  title 
of  the  act,  to  wit:  **An  act  to  regulate  the  sale  and  redemp- 
tion of  transportation  tickets  of  common  carriers  and  to  pro- 
vide punishment  for  the  violation  of  the  same,*'  shows  it  was 
the  intention  of  the  legislature  to  regulate  common  carriers 
rather  than  to  enforce  police  power  in  its  strict  sense. 

The  appellate  division  of  the  supreme  court  of  New  York 
has  also  recently,  in  the  case  of  People,  ex  rel,  Tyroler  v. 
Warden,  26  App.  Div.  228,  50  N.  Y.  S.  56,^  following  and  re-  ' 
lying  on  the  Burdick,  Corbett  and  Wilson  cases,  held  a  similar 
law  in  that  state  a  legitimate  exercise  of  the  police  power,  and 
although  the  court  has  carefully  considered  the  arguments 
and  reasoning  contained  in  the  opinions  rendered  in  those 
cases,  it  cannot  arrive  at  the  conclusion  reached  by  those 
courts,  that  the  sale  of  a  ticket  entitling  the  holder  thereof  to 
ride,  by  one  citizen  to  another,  tends  in  any  way  to  injure  the 
health,  morals  or  general  welfare  of  the  community,  and  that 
legislation  making  such  sales  a  criminal  offense  is  an  honest 
and  legitimate  exercise  of  the  police  power  of  the  state.  Un- 
til the  supreme  court  of  this  state,  upon  a  case  presented  to 
it  by  parties  who  are  in  fact,  adversely  interested  in  the  out- 
come, shall  declare  such  law  within  the  police  power  of  the 
state,  this  court  holds  to  the  view  that  this  law,  or  any  law 
which  declares  it  a  crime  for  one  citizen  to  sell  to  another  that 
which  is  not  injurious  to  the  public  health,  morals  or  general 
welfare,  is  not  only  a  dangerous  and  unjustifiable  interfer- 
ence with  the  citizen's  personal  right  and  liberty,  but  a  vio- 
lation of  the  constitution  of  this  state.  Nor  in  holding  these 
views  does  this  court  stand  alone.  In  Austin  v,  Murray,  16 
Pick.  121,  126,  it  is  said:  **The  law  will  not  allow  the  rights 
of  property  to  be  invaded  under  the  guise  of  a  police  regula- 
tion for  the  promotion  of  health,  when  it  is  manifest  that  such 
is  not  the  object  and  purpose  of  the  regulation."  And  Jus- 
tice Field,  in  the  celebrated  Slaughter  House  Cases,  16  Wal-  1 

^Burdick  v.  People,  149  111.  600,  distinguished,  ; 
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lace,  36,  says:  *' Under  the  pretense  of  prescribing  a  police 
regulation,  the  state  cannot  be  permitted  to  encroach  upon 
any  of  the  just  rights  of  the  citizen  which  the  constitution 
intended  to  secure  against  abridgment*'  And  Judge  Colt, 
in  Watertown  v.  Mayo,  109  Mass.  315,  319,  declares:  ''The 
law  will  not  allow  rights  of  property  to  be  invaded  under  the 
guise  of  a  police  regulation  for  the  preservation  of  health  or 
protection  against  a  threatened  nuisance,  and  when  it  ap- 
pears that  such  is  not  the  real  object  and  purpose  of  the  regu- 
lation, courts  will  interfere  to  protect  the  rights  of  the  citi- 


zen." 


In  the  language  of  the  New  York  Court  of  Appeals,  in  Re 
Jacobs,  98  N.  Y.  98,  115,  which  was  also  a  habeas  corpus  case 
which  called  in  question  the  constitutionality  of  a  police  law : 
**When  a  health  law  is  challenged  in  the  courts  as  unconsti- 
tutional, on  the  ground  that  it  arbitrarily  interferes  with  per- 
sonal liberty  and  private  property  without  due  process  of 
law  the  courts  must  be  able  to  see  that  it  has  at  least  in  fact 
some  relation  to  the  public  health.  •  •  •  This  we  have 
not  been  able  to  see  in  this  law,  and  we  must,  therefore,  pro- 
nounce it  unconstitutional  and  void.  In  reaching  this  con- 
clusion we  have  not  been  unmindful  that  the  power  which 
courts  possess  to  condemn  legislative  acts  which  are  in  conflict 
with  the  supreme  law  should  be  exercised  with  great  caution, 
and  even  with  reluctance.  But,  as  said  by  Chancellor  Kent 
(1  Com.  450) :  *It  is  only  by  the  free  exercise  of  this  power 
that  courts  of  justice  are  enabled  to  repel  assaults  and  to  pro- 
tect every  part  of  the  government  and  every  member  of  the 
community  from  undue  and  destructive  innovations  upon 
their  charter  rights.'  " 

(The  court  remanded  the  relators,  pursuant  to  the  rule  laid 
down  by  the  state  supreme  court  in  People  v.  Jonas,  173  111. 
316,  that  the  constitutionality  of  a  statute  could  not  be  con- 
sidered in  a  habeas  corpus  proceeding.) 

NOTE. 

The  above  case  Is  referred  to  in  a  note  upon  anti-ticket  scalping 
laws  in  4  L.  R.  A.  (n.  s.)  480,  collecting  the  cases  in  the  lower  Illi- 
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nols  courts  holding  the  Illinois  act  unconstitutional.  See.  also,  the 
•other  cases  in  this  volume  upon  this  subject.  People  v.  Walserj  3  111. 
C.  C.  — ;  People  ex  rel.  Oeis  v.  Pease,  3  111.  C.  C.  — ;  People  ex  rel. 
Frank  v.  Pease,  3  111.  C.  C.  — ;  People  ex  reh  Marks  v.  Pease,  3  111. 
C.  C.  — ;  People  v,  Ullman,  3  111.  C.  C.  — ;  People  v,  Gilbert,  3  111.  C. 
C.  61. 

The  case  of  Burdick  v.  People,  149  111.  600,  which  many  of  the 
above  cases  refused  to  follow,  was,  however,  cited  with  approval  by 
the  supreme  court  In  City  of  Chicago  v,  Oppenheim,  229  111.  317,  319, 
321  (1907):  and  in  Steele  v.  People,  231  111.  340  (1907),  where  the 
state  law  prohibiting  resales  of  theater  tickets  at  an  increased  price 
was  held  unconstitutional  and  void. — ^Ed. 


{Circuit  Court  of  Cook  County.   In  CTutncery,) 

Daggett 

vs. 

City  of  Chicago,  et  al. 

(June  23,  1892.) 

1.  Flats — E<ffegt  of  Platting  and  Dbdication  of  Stbeet  bt  Stati 

Agency.  By  the  platting  of  a  subdivision  and  dedicating  a 
street  therein,  the  board  of  canal  commissioners  vested  in  the 
City  of  Chicago  the  title  in  fee  of  said  street  to  be  used  as  a 
public  street  for  the  benefit  of  the  people  at  large. 

2.  Abutting  Ownebs — Standing  in  Equity  to  Pbevent  Divebsion  of 

Use  of  a  Stbeet  ob  Pabk.  An  owner  of  property  abutting  upon 
a  public  street  or  park  has  a  peculiar  Interest  as  such  owner  of 
property  distinct  from  that  of  the  public  at  large  which  entitles 
him  to  the  aid  of  a  court  of  equity  to  prevent  the  appropriation 
of  such  street  or  park  to  private  uses  or  to  any  other  public 
use  distinct  from  that  for  which  the  same  was  dedicated. 

3.  Same — ^Whebe   Divebsion   Bene^-its    Instead   of   Injubes   Com- 

plainant. It  is  no  defence  to  the  bill  of  an  abutting  owner  to 
prevent  the  diversion  from  its  public  use  of  a  street  or  park 
upon  which  his  land  abuts,  that  such  diversion  will  benefit  in- 
stead of  injure  him. 

4.  Laches — ^Neglect  to  Come  Pbomptly  into  Coubt — ^Allowing  Db- 

fendant  to  Expend  Laboe  Amount  of  Money.  When  complain- 
ant has  knowingly  laid  by  and  allowed  the  defendant  to  expend 
a  large  amount  of  money  on  a  building  in  a  public  park  as  so 
authorized  to  do  by  the  legislature  he  will  be  estopped  in  a  court 
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of  equity  to  insist  upon  an  injunction  to  preserve  such  of  his 
easements  as  he  claims  the  huHding  does  or  will  interfere  with, 
by  his  laches  in  not  moving  sooner. 

5.  INJUNCTION — Discretion    of    Coubt — Balance   of   CJonvenience. 

The  Issuance  or  continuance  of  an  injunction  Is  to  some  extent 
a  matter  of  discretion  in  the  court  and  where  the  right  In- 
fringed will  create  no  irreparable  injury  or  the  injury  is  slight, 
that  discretion  is  often  exercised  against  the  issuance  of  the 
writ.  The  court  will  balance  the  loss  or  inconvenience  and  if 
the  issuing  of  the  writ  will  cause  much  loss  or  inconvenience 
to  the  defendants,  and  but  slight  benefit  to  the  complainant,  it 
will  refuse  to  use  the  court's  strong  arm, to  protect  the  com- 
plainant but  will  leave  him  to  an  action  at  law. 

6.  Parks — Person  in  Possession  Under  Valid  Leoislattve  Act — 

Province  of  Court  of  Bquitt — Reatedt  for  CJon sequential 
Damage.  A  party  acting  under  legislative  authority  constitu- 
tionally exercised  will  not  be  interfered  with  in  his  possession 
at  the  suit  of  a  private  property  owner  who  is  consequently 
damaged  by  reason  of  such  possession  being  taken  and  acts 
done  under  such  legislative  authority.  It  is  not  the  province 
of  a  court  of  equity  in  such  a  case  to  interfere  to  thwart  the 
legislative  will,  but  the  aggrieved  party  should  be  left  to  his 
remedy  at  law. 

7.  Municipal  Corporations — Property  Held  in  Governmental  Ca- 

pacity— Control  by  Legislature — Power  to  Change  Use.  The 
legislature  has  full  control  over  the  streets  and  all  the  property 
of  a  municipality  held  in  a  governmental  capacity  and  it  has 
the  power  to  change  or  alter  the  public  use  for  which  such 
property  may  be  held  in  trust  especially  where  such  changed 
public  use  is  of   the  same  nature  or  kind. 

8.  Parks — Use  for  Public  Purposes— EJbection  op  Art  Galleries. 

It  is  no  perversion  of  the  uses  of  a  public  park  to  erect  a 
building  therein  devoted  to  art  purposes  filled  with  paintings 
and  works  of  art  designed  to  satisfy  the  aesthetic  nature  of  the 
people  who  may  visit  the  park. 

9.  Same — Control  by  Private  Corporation.    The  mere  fact  that  an 

art  gallery  ereoted  in  a  public  park  under  the  control  of  z^ 
private  corporation,  such  corporation  not  being  organized  for 
pecuniary  profit,  does  not  detract  from  the  public  character  of 
the  erection  where  without  cost  to  the  city  either  in  the  original 
erection  or  the  subsequent  maintenance,  the  gallery  is  filled 
with  art  treasures  and  open  to  the  public  free  of  charge  two  full 
days  each  week  together  with  holidays  and  Sundays. 

Motion  to  dissolve  or  modify  an  injunction.     Heard  be- 
fore Judges  Tuley,  Horton,  Burroughs  and  Tuthill. 
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S.  K.  Dow  &  J,  Bumham,  for  complainant. 

John  S.  MUler,  corporation  counsel,  for  city  of  Chicago. 

John  P.  Wilson,  for  Chicago  Art  Institute. 

Edwin  Walker,  for  World's  Columbian  Exposition. 

TuL£Y,  J.  (Horton  and  Burroughs,  JJ.,  concurring) : — 

We  can  not  enter  into  an  extended  discussion  of  the  many 
points  arising  in  this  case,  and  shall  only  notice  such  as  we 
deem  necessary  for  the  determination  of  the  present  motion. 

It  appears  that  in  1836  the  Board  of  Canal  Commissioners, 
representing  the  state  of  Illinois,  made  a  subdivision  of  frac- 
tional section  15,  east  of  State  street,  and  between  Madison 
and  Twelfth.  By  the  plat  of  said  subdivision,  the  west  line 
of  Michigan  avenue,  from  Madison  street  to  Twelfth  street, 
was  fixed  as  it  is  at  present  found.  The  land  lying  between 
that  west  line  and  Lake  Michigan,  from  Madison  street  to 
Park  Row,  just  north  of  Twelfth  street,  was  marked  on  the 
plat  as  ** Michigan  avenue."  The  meandering  line  of  the 
Lake  Shore  made  said  plat  of  ground  called  Michigan  avenue 
irregular  in  width,  varying  from  less  than  ninety  feet  in 
width  in  front  of  Adams  street,  to  about  200  feet  at  Park 
Row. 

The  first  question  that  arises,  is  what  title  or  interest  did 
the  municipality  of  Chicago  take  in  said  land,  lying  between 
the  west  line  of  Michigan  avenue  and  the  lake  shore.  By  the 
act  of  the  canal  commissioners  making  such  plat  and  dedica^ 
tion,  the  city  became  vested  with  the  title  in  fee  of  said  street 
marked  ** Michigan  avenue,"  in  trust,  to  be  used  as  a  public 
street  for  the  benefit  of  the  public  at  large.  It  holds  such 
fee  in  its  governmental  capacity  as  a  state  agency.  This  is 
clearly  so  held  in  the  case  of  the  City  of  Chicago  v.  Rumsey, 
87  m.  348 ;  and  Zinc  Company  v.  La  Salle,  117  111.  411 ;  Stack 
v.  East  St.  Louis,  85  lU.  377 ;  Lloyd  v.  Mayor,  5  N.  Y.  369 ; 
West  Chicago  Park  Board  v.  McMullen,  134  111.  170. 

The  city  of  Chicago  subsequently  made  said  street  between 

Park  row  and  Madison  street,  by  ordinance,  ninety  feet  in 

width,  and  improved  it  as  such,  and  for  more  than  twenty-five 

years  last  past  has  treated  the  original,  and  made  the  land 
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lying  east  of  said  ninety  foot  street,  and  between  said  street 
and  the  right  of  way  of  the  Illinois  Central  Railroad  (which 
said  right  of  way  was  distant  from  the  said  west  line  of  Michi- 
gan avenue  400  feet)  as  a  public  park  or  open  common,  com- 
monly known  as  Lake  Park  or  the  Lake  Front. 

It  appears  from  the  evidence  that  in  1873,  the  city  of  Chi- 
cago permitted  the  erection  upon  said  land  east  of  said  90 
foot  street  of  the  building  known  as  the  Interstate  Exi)osition 
Building,  in  which  building  there  has  been  up  to  the  year 
1892  annual  industrial  exhibitions,  horse  shows,  concerts  and 
various  amusements  permitted.  The  city  has  also  allowed 
and  permitted  the  occupation  of  a  portion  of  it  as  a  public  ar- 
mory, and  at  no  time  since  that  date  has  it  been  free  from 
buildings. 

In  the  summer  of  1889,  one  Warren  P.  Leland,  owning 
property  at  the  comer  of  Jackson  street  abutting  on  said 
Michigan  avenue,  filed  the  bill  in  this  case  on  behalf  of  him- 
self, and  all  other  property  owners  similarly  situated,  seeking 
to  restrain  the  city  of  Chicago  and  the  Interstate  Industrial 
Exposition  from  permitting  any  person  or  corporation  to 
erect  a  building  for  an  electrical  plant,  or  any  other  structure 
on  the  said  land  east  of  Michigan  avenue,  and  from  allowing 
or  giving  license  to  any  person  to  take  possession  of  and  oc- 
cupy any  portion  of  said  land,  and  that  upon  the  hearing  the 
injunction  might  be  made  perpetual,  and  that  the  Exposition 
building  then  upon  said  land  should  by  mandatory  injunction 
be  decreed  to  be  removed.  A  temporary  injunction  was 
granted  upon  the  recommendation  of  a  master  according  to 
the  prayer  of  the  bill,  which  injunction  the  defendants,  the 
said  Art  Institute,  and  the  said  World's  Columbian  Exposi- 
tion now  seek  to  have  modified  so  as  to  permit  the  erection 
by  the  Art  Institute  and  said  World's  Columbian  Exposition 
of  a  permanent  art  building  on  the  site  formerly  occupied  by 
the  said  Interstate  Exposition  Building.  The  present  com- 
plainant, Sarah  E.  Daggett,  shortly  after  the  commencement 
of  said  suit,  became  a  co-complainant,  and  during  the  present 
month  the  said  World's  Columbian  Exposition  and  the  said 
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Art  Institute  have  become  co-defendants  and  filed  their  an- 
swers herein.  Numerous  affidavits  have  been  read  in  sup- 
port of  the  bill,  and  also  in  support  of  the  answers. 

It  appears  that,  in  the  year  1890,  the  project  of  holding  a 
World's  Pair  in  Chicago  in  the  years  1892  and  1893,  was 
started,  and  the  congress  of  the  United  States,  by  act  of  April 
25th,  of  that  year,  provided  for  the  celebration  of  the  400th 
anniversary  of  the  discovery  of  America  by  holding  a  world's 
fair  at  the  city  of  Chicago,  with  power  to  the  commission 
thereby  appointed  to  accept  such  site  as  might  be  selected 
and  offered  by  a  corporation  organized  under  the  laws  of 
the  state  of  Illinois  now  known  as  the  World's  Columbian 
Exposition.  It  appears  that  the  ** World's  Exposition  of 
1892,"  now  the  ** World's  Columbian  Exposition,"  was  incor- 
porated under  a  general  law  of  the  state  of  Illinois,  on  the 
9th  of  April,  1890,  with  power  providing  for  the  holding  of 
the  world's  fair  in  the  city  of  Chicago,  and  preparing  a  site 
and  constructing  the  necessary  improvements  and  buildings 
thereon.  It  further  appears  that  in  August,  1890,  at  a  spe- 
cial session  of  the  legislature  of  the  state  of  Illinois,  a  spe- 
cial act  was  passed  entitled  **An  act  in  relation  to  the  World's 
Columbian  Exposition,"  in  which,  among  other  things,  the 
authorities  having  in  charge  the  management  of  said  World's 
Fair  were  authorized  to  use  and  occupy  all  of  said  lands  or 
rights  therein  of  the  state  of  Illinois,  whether 'submerged  or 
otherwise,  within  the  present  limits  of  the  city  of  Chicago,  or 
adjacent  thereto,  which  might  be  designated  and  selected  by 
such  authorities  as  the  site  for  holding  said  world's  fair.  Au- 
thority was  also  given  to  fill  and  reclaim  lands  adjacent  to 
any  site  so  selected,  such  submerged  lands  so  filled  and  re- 
claimed to  be  maintained  as  a  public  park  after  they  ceased 
to  be  used  for  the  purpose  of  such  world's  fair. 

The  act  clearly  gave  the  power  to  the  authorities  having  in 
charge  the  world's  fair,  the  corporate  authority  of  the  city  of 
Chicago  consenting  thereto,  to  take  possession  of  that  portion 
of  the  land  so  dedicated  in  1836  as  Michigan  avenue,  lying  east 
of  the  present  Michigan  avenue,  and  commonly  known  as  the 
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Lake  Park,  or  Lake  Front,  and  of  all  submerged  lands  adjacent 
thereto  that  might  be  necessary  for  the  purposes  of  the  fair, 
the  submerged  lands  which  might  be  filled  and  reclaimed  to  re- 
main a  part  of  the  said  public  ground  without  prejudice  to  any- 
private  rights  therein  as  the  same  existed  prior  to  the  passage 
of  the  act.  This  act  contained  the  following  proviso:  **That 
the  buildings  erected  upon  said  public  ground,  or  any  en- 
largement thereof,  may  be  removed  and  disposed  of  by  the 
authorities  erecting  the  same,  within  one  year  from  and  after 
the  close  of  said  exposition  unless  otherwise  arranged  and 
agreed  between  the  corporate  authorities  of  said  city  of  Chi- 
cago, and  the  authorities  who  erected  the  same;  and  if  the 
said  city  of  Chicago  shall  agree  to  purchase  said  buildings, 
said  authorities  shall  not  ask  or  obtain  from  said  city  for 
said  buildings  a  sum  greater  than  the  actual  cost  of  building 
the  same."  The  act  also  authorized  a  proceeding  by  the  at- 
torney-general or  the  state's  attorney  of  Cook  county,  upon 
the  request  of  the  authorities  having  charge  of  the  said 
World's  Columbian  Exposition  to  apply  to  a  court,  and  have 
any  right  of  easement  or  interest  of  the  abutting  property 
owners  condemned  and  compensation  made  therefor  under 
the  act  concerning  the  right  of  the  exercise  of  eminent  do- 
main, but  that  no  such  private  right  or  easement  of  property 
owners  should  be  condemned  for  a  longer  term  than  five 
years. 

It  appears  that  on  the  15th  day  of  September,  1890,  the 
World's  Columbian  Exposition  made  application  to  the  con- 
porate  authorities  of  the  city  of  Chicago  for  permission  to  use 
the  said  land  so  dedicated  and  known  as  the  Lake  Park  and 
the  submerged  land  adjacent  thereto  for  the  purposes  of  said 
world's  fair,  or  Columbian  Exposition,  and  an  ordinance 
was  passed  by  the  city  of  Chicago,  granting  the  use  of  said 
Lake  Park,  commonly  called  Lake  Front,  for  the  purposes  of 
the  world's  fair.  The  Columbian  Exposition  subsequently 
determined  that  the  main  site  of  the  world's  fair  should  be 
Jacltson  Park,  but  that  it  would  erect  an  art  building  upon 
said  Lake  Front.  It  appears  thereupon  the  Art  Institute  of 
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Chica^,  a  corporation  organized  not  for  pecuniary  profit, 
proposed  to  the  Columbian  Exposition  to  unite  in  the  con- 
struction of  an  art  building  to  be  erected  on  said  Lake  Front 
north  of  Jackson  street,  which,  after  the  fair,  might  remain  as 
a  permanent  memorial  art  building,  the  World's  Columbian 
Exposition  paying  $200,000,  which  was  the  estimated  cost  of 
a  temporary  building,  for  that  purpose,  and  the  Art  Institute 
providing  the  further  sum  of  $400,000,  making  the  cost  of 
the  permanent  building  $600,000.  That  the  art  building 
should  be  erected  on  the  site  then  occupied  by  the  '*  Interstate 
Industrial  Exposition  Building,"  which  should  be  torn  down 
and  removed;  the  building  so  erected  to  be  used  by  the 
World's  Columbian  Exposition  for  world's  fair  purposes,  and 
to  be  under  its  control  until  the  close  of  the  world's  fair.  An 
agreement  to  that  effect  was  entered  into  between  the  World's 
Columbian  Exposition  and  the  Art  Institute,  the  Interstate 
Industrial  Exposition  consenting  thereto. 

At  the  time  this  proposition  was  made  and  accepted,  it  ap- 
pears that  the  World's  Columbian  Exposition  was  in  the  pos- 
session and  control  of  the  Interstate  Industrial  Exposition 
Building,  and  of  said  Lake  Park  or  Lake  Front.  It  ap- 
pears that  on  the  30th  of  March,  1891,  the  city  of  Chicago 
passed  an  ordinance,  giving  authority  to  the  Art  Institute  of 
Chicago,  to  erect  a  permanent  art  building  on  the  site  of  the 
former  Interstate  Exposition  building,  at  its  own  cost,  the 
title  and  ownership  of  the  building  to  be  vested  in  the  city  of 
Chicago,  without  any  compensation  being  paid  or  allowed  by 
the  city  to  the  World's  Columbian  Exposition,  the  Art  Insti- 
tute or  any  person  or  corporation  therefor,  and  the  use  and 
occupation  of  said  building  when  erected  should  be  vested  in 
the  Art  Institute  of  Chicago,  and  the  objects  for  which  the 
Art  Institute  was  incorporated;  that  as  soon  as  the  World's 
Columbian  Exposition  should  surrender  the  building,  the  Art 
Institute  should  transfer  to  the  building,  its  museum,  library 
and  collections  of  art;  that  the  exhibition  halls  of  the  build- 
ing should  be  open  to  the  public  free  of  charge  from  nine 
o'clock  till  five  o'clock  on  Wednesdays  and  Saturdays  of  each 
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week  and  on  all  legal  and  public  holidays,  and  from  one  to 
five  o'clock  on  each  Sunday,  and  that  all  teachers  and  profes- 
sors of  the  free  public  schools  in  said  city  of  Chicago  should 
be  admitted  to  all  the  advantages  afforded  through  its  mu- 
seum, library  apparatus  and  collections  or  otherwise  for 
study,  research  and  investigation,  free  of  any  charge,  the  said 
art  building  to  be  managed,  controlled,  kept  in  repair,  and 
carried  on  by  said  Art  Institute  without  charge  to  the  city  of 
Chicago. 

It  appears  that  the  ofl5cers  of  said  Art  Institute  Associa- 
tion obtained  the  consent  of  all  the  owners  of  property  abut- 
ting on  said  portion  of  Michigan  avenue  to  the  tearing  down 
of  the  old  exposition  building  and  the  erection  thereon  of  the 
permanent  art  building,  except  the  complainant,  who  owned 
a  frontage  of  65  feet  in  said  half  mile  of  frontage,  and  also 
one  Stafford,  who  owned  a  reversion  in  a  small  lot  after 
the  expiration  of  a  ninety-nine  years'  lease.  The  evidence 
tends  to  show  that  the  officers  and  managers  of  said  Art 
Institute  were  led  to  believe  by  the  declarations  of  the  hus- 
band of  complainant  (he  assuming  to  act  as  her  agent), 
that  complainant  would  join  with  the  other  property  owners 
and  give  such  consent  as  they  had  done  to  the  removal  of  the 
Interstate  Exposition  building  and  the  erection  of  the  art 
building.  The  removal  of  that  exposition  building  was  com- 
menced about  the  month  of  November,  1891,  and  the  contracts 
for  the  erection  of  the  art  building  were  entered  into  on  the 
4th  of  February,  1892. 

It  further  appears  that  the  complainant  notified  by  letter, 
received  on  the  6th  day  of  February,  two  days  after  the  let- 
ting of  said  contracts,  one  of  the  directors  of  the  said  Art  In- 
stitute, that  she  would  not  consent  to  the  erection  of  a  perma- 
nent art  building  upon  said  Lake  Park,  and  that  said  director 
communicated  such  notice  to  the  board  of  directors  within  a 
few  days  thereafter. 

It  appears  by  the  evidence  that  no  action  was  taken  by  com- 
plainant in  court  to  prevent  the  continuation  of  the  work 
being  done  by  said  Art  Institute,  by  any  motion,  order,  rule 
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for  contempt  or  other  proceeding  until  a  large  amount  of 
money  had  been  expended  by  said  Art  Institute ;  that  the  first 
action  in  court  being  taken  by  complainant  on  the  3d  of 
April,  1892,  by  a  rule  to  show  cause  made  on  the  defendants 
therein  why  they  should  not  be  punished  for  contempt  for 
violating  the  injunction  of  this  court  in  proceeding  to  erect 
the  said  art  building. 

The  evidence  shows  that  complainant's  property  will  not 
be  damaged,  but  on  the  contrary  will  be  largely  benefited  by 
the  erection  of  said  art  building.  We  hold  that  an  owner  of 
property  abutting  upon  Michigan  avenue  and  this  Lake  Park 
has  a  peculiar  interest  as  such  owner  of  abutting  property, 
distinct  from  that  of  the  public  at  large,  which  entitled  such 
owner  to  the  aid  of  a  court  of  equity  to  prevent  the  appro- 
priation of  such  street  or  park  to  private  uses,  or  to  any  other 
public  use  distinct  from  that  for  which  the  same  was  dedi- 
cated. That  to  a  bill  of  such  owner  of  abutting  property,  the 
defendants,  whose  acts  are  sought  to  be  enjoined,  can  not  do- 
fend  upon  the  ground  that  their  wrongful  acts  if  they  be 
such,  will  benefit  instead  of  injure  the  complainant. 

We  hold  that  the  evidence  in  this  case  tends  to  show  some 
knowledge  of  the  complainant  of  the  acts  of  the  defendants, 
the  city  of  Chicago,  the  Art  Institute,  the  Columbian  Expo- 
sition and  the  Interstate  Exposition,  touching  the  removal 
of  the  old  exposition  building  and  the  erection  of  said  per- 
manent art  building,  and  that  complainant  has  been  guilty 
of  laches  in  not  moving  sooner  in  court,  so  as  to  prevent  the 
expenditure  of  money  by  the  Art  Institute.  While  such 
laches  of  complainant  could  not  be  held  to  be  a  waiver  of  any 
right  to  recover  any  damages  that  she  may  sustain  as  such 
abutting  owner,  it  might  be  held  to  amount  to  an  equitable 
estoppel  upon  her  insisting  upon  the  equity  of  an  injunction 
against  the  Art  Institute's  further  proceeding  in  the  erection 
of  the  art  building. 

The  issuing  or  continuing  the  writ  of  injunction  is  to  some 
extent  a  matter  of  discretion  of  the  court,  and  where  the  right 
infringed  will  create  no  irreparable  injury,  or  the  injury  is 
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slight,  that  discretion  is  often  exercised  against  the  issuing  of 
the  writ  of  injunction.  The  court  will  balance  the  loss  or  in- 
convenience, and  if  the  issuing  of  the  writ  will  cause  much 
loss  or  inconvenience  to  the  defendants,  and  but  slight  to  the 
complainant,  it  will  refuse  to  use  the  court's  strong  arm  to 
protect  the  complainant,  but  will  leave  him  or  her  to  an  ac- 
tion of  law. 

The  fact  that  the  complainant  has  laid  by  and  permitted 
the  defendant,  the  Art  Institute,  to  expend  a  large  sum  of 
money,  which  might  have  been  prevented  by  diligent  action 
of  the  complainant  in  court,  should  be  a  strong  factor  to  de- 
termine the  judgment  of  the  court  in  the  exercise  of  that  dis- 
cretion. We  are  not  inclined  to  place  our  decision  solely 
upon  the  question  of  laches  of  complainant. 

The  question  arises  in  regard  to  the  act  of  1890,  whether 
the  legislature  had  the  power  to  pass  the  act  in  question,  and 
if  the  legislature  had  the  power  to  authorize  the  Columbian 
Exposition  with  the  consent  of  the  city  of  Chicago,  to  take 
possession  of  this  Lake  Park,  and  use  it  for  the  public  pur- 
poses of  such  world's  fair,  and  for  the  purposes  expressed 
in  said  act;  and  the  defendants  being  in  such  possession  and 
acting  under  the  authority  of  the  supreme  court  of  the  state, 
should  a  court  of  equity  interfere  with  that  possession  by  the 
issuing  of  its  writ  of  injunction! 

A  party  acting  under  legislative  authority  constitutionally 
exercised  will  not  be  interfered  with  in  his  possession  at  the 
suit  of  a  private  property  owner  who  is  only  consequently 
damaged  by  reason  of  such  possession  being  taken  and  acts 
done  under  such  legislative  authority.  The  only  remedy  of 
a  party  in  such  a  case  is  a  suit  at  law  for  damages.  It  is  not 
the  province  of  a  court  of  equity  to  interfere  by  injunction  in 
such  cases  and  thereby  thwart  the  legislative  will.  In  this 
case  the  original  dedication  was  as  we  have  seen  for  a  street. 
It  appears  that  after  the  narrowing  of  the  street  to  a  width 
of  ninety  feet  the  property  east  of  the  street,  which  was  there 
at  the  time  of  the  dedication  and  that  which  has  been  added 
from  time  to  time  by  natural  accretion  or  artificial  addition. 
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has  been  used  and  treated  by  the  city  of  Chicago,  as  a  public 
park  known  as  the  Lake  Park,  and  has  been  recognized  espe- 
cially by  the  act  of  1890  as  a  public  park  of  the  city  of  Chi- 
cago. 

We  deem  the  law  to  be  well  settled  that  the  legislature  has 
full  control  over  the  streets  of  a  city  and  over  all  property 
of  a  municipality  held  by  it  in  its  governmental  capacity, 
that  is,  property  held  like  streets  and  public  parks  in  trust 
tor  the  public  at  large. 

It  may  be  that  the  legislature  can  not  take  away  any  ease- 
ment of  outlook  or  view,  without  providing  for  compensation 
for  the  easement  so  taken,  or  injured,  to  be  made  either  by 
the  state  itself  or  by  the  city,  but  that  it  has  the  power  to 
change  or  alter  the  public  use  for  which  such  property  may 
he  held  in  trust,  and  especially  where  such  changed  public 
use  is  of  the  same  nature  or  kind,  there  can  be  no  question. 

The  question  then  recurs,  whether  or  not  the  ordinance  per- 
mitting the  Art  Institute  through  its  arrangement  with  the 
Columbian  Exposition,  to  erect  the  art  building  upon  the 
site  of  the  former  Interstate  Exposition  building,  can  be  jus- 
tified, or  is  in  conformity  to  the  power  conferred  by  the  act 
of  1890  refered  to. 

The  act  of  1890  clearly  contemplates  the  erection  of  build- 
ings on  the  Lake  Park  by  the  Columbian  Exposition  Company, 
or  under  its  authority,  and  provides  for  their  removal  within 
one  year  after  the  close  of  the  exposition,  unless  otherwise 
arranged  and  agreed  between  the  corporate  authorities  of 
«aid  city  of  Chicago  and  the  authorities  who  erected  the  same, 
and  the  act  declares  that  **if  said  city  of  Chicago  shall  agree 
to  purchase  said  building,  the  authorities  shall  not  ask  or  ob- 
tain from  said  city  for  said  buildings  a  sum  greater  than  the 
actual  cost  of  building  the  same.'' 

Did  the  legislature  by  that  act  contemplate  that  buildings 
of  a  permanent  character  might  be  erected  by  the  Columbian 
Exposition  which  the  city  of  Chicago  might  desire  to  and 
«hould  have  the  right  to  purchase  at  cost  ?  It  clearly  appears 
that  such  was  in  the  contemplation  of  the  legislature. 
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If  the  city  was  to  purchase  a  building  or  buildings  at  cost^ 
for  what  purpose  or  use  was  it  to  be  done!  Certainly  not 
for  removal. 

The  intention  clearly  was  that,  if  the  city  did  purchase  any" 
building  so  erected,  that  such  buildings  were  to  remain  in  the 
park  for  public  uses  and  purposes  in  connection  with  said 
park.  It  was  certainly  contemplated  that  greenhouses,  herb- 
ariums, buildings  for  the  horticultural  exhibitions  and  art 
buildings  would  be  erected  by  the  World's  Fair  Company.. 
Certainly  an  art  building  may  be  said  to  be  a  necessary  con- 
comitant to  the  carrying  on  of  the  World's  Fair. 

Is  such  a  building  in  a  public  park. a  use  of  such  park  for 
public  purposes  or  for  park  purposes?  There  can  be  no- 
doubt  of  the  power  of  the  legislature  to  declare  that  this  Lake 
Park  should  be  for  the  education  as  well  as  for  the  physical 
enjoyment  and  recreation  of  the  masses  of  the  people.  Are- 
not  such  institutions  as  art  galleries  usually  found  in  public 
places  or  public  parks?  Is  it  reasonable  to  urge  that  it  is  a 
perversion  of  the  uses  of  a  public  park  that  there  should  be 
a  building  upon  it  devoted  to  art  purposes,  filled  with  paint- 
ings and  works  of  art  to  delight  the  souls  of  the  people  who 
visit  such  parks?  Are  parks  necessarily  t6  be  confined  to  the- 
works  of  nature?  Certainly  this  is  a  contracted  view  of  the 
objects  of  public  parks  and  should  not  prevail. 

The  power,  it  will  be  noticed,  is  given  to  the  city  to  pur- 
chase  the  building  so  erected  by  or  through  the  World's  Co- 
lumbian Exposition,  and  it  is  alleged  that  this  was  not  a  pur- 
chase by  the  city,  but  it  will  be  observed  that  no  time  is  fixed 
when  such  purchase  shall  be  made,  nor  does  the  act  require 
the  consideration  paid  shall  be  in  money.  It  is  true  that  it 
is  not,  in  probably  the  usual  sense,  a  purchase,  but  the  ques- 
tion is  whether  the  arrangement  made  with  the  Art  Institute 
by  the  city  of  Chicago  comes  within  the  spirit  and  scope  of  the 
act  of  1890. 

It  is  contended  that  the  Art  Institute  is  not  a  public  or- 
ganization, but  is  organized  for  private  purposes.  It  is  or- 
ganized as  a  corporation,  but  not  for  pecuniary  profit ;  it  has: 
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no  stock.  If  this  ordinance  required  the  art  building  to  be 
always  open  to  the  public,  could  it  be  said  that  it  was  not  a 
public  building;  for  the  benefit  of  the  public,  although  it 
might  be  under  the  management  of  the  Art  Institute  corpora- 
tion f  Is  the  ordinance,  or  is  it  not,  a  reasonable  exercise  of 
the  power  of  the  city  council,  given  by  the  act  of  1890,  to  ob- 
tain for  the  benefit  of  the  public  a  building  erected  by  or  un- 
der the  authority  of  the  Columbian  Exposition  f  If  the  city 
can  obtain  for  the  use  of  the  public  such  a  building,  for  two 
full  days  each  week  and  every  Sunday  afternoon  and  every 
legal  holiday,  free  and  clear  of  all  charge  to  the  public,  filled 
¥rith  art  treasures  and  without  the  expenditure  of  a  dollar 
by  the  city,  either  for  the  erection  of  the  building  or  for  the 
paintings  and  works  of  art  contained  therein,  and  can  have 
the  same  carried  on,  kept  in  repair,  controlled  and  managed 
without  the  expenditure  of  any  money  on  the  part  of  the  city, 
can  it  be  said  that  such  an  arrangement  does  not  come  within 
the  spirit  and  scope  of  the  act  of  1890!  We  think  not  In 
our  opinion,  the  art  building  to  be  erected,  may  be  said  to  be 
public  in  its  nature.  The  public,  without  cost  to  itself,  ob- 
tains large  benefits,  free  of  charge,  and  the  arrangement  prac- 
tically insures  that  such  art  building  shall  be  managed,  con- 
trolled and  carried  on  in  a  manner  probably  better  than  the 
corporation  itself  could  do,  were  it  charged  with  so  doing. 

To  hold  that  the  action  of  the  city  and  of  the  Columbian 
Exposition  and  Art  Institute  on  the  erection  of  the  art  build- 
ing upon  this  Lake  Park  is  authorized  by  the  act  of  1890  does 
not  destroy  or  injure  the  park  nor  does  it  throw  open  the  door 
to  the  city  or  other  authorities  or  persons  to  erect  other  build- 
ings or  structures  of  any  kind  thereon.  The  only  power  of 
the  city  in  connection  with  this  art  building  is  derived 
through  the  act  of  1890,  and  can  not  be  exercised,  except  in 
connection  with  the  World's  Columbian  Exposition,  or  by  its 
authority,  so  that  there  is  no  danger  in  this  case  of  making  a 
precedent  by  which  the  park  may  be  lost  to  the  public,  or  that 
private  interests  shall  be  enabled  to  obtain  the  erection  of 
axiy  buildings  on  said  Lake  Park. 
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Under  the  circumstances  of  this  case,  considering  the 
laches  of  complainant,  in  enforcing  any  right  she  has  to  an 
injunction  against  the  erection  of  this  art  building,  that  such 
delay  has  caused  the  Art  Institute  to  expend  a  large  sum  of 
money,  and  that  to  now  enforce  this  injunction  ag^nst  the 
Art  Institute  continuing  the  erection  of  said  art  building, 
such  Art  Institute  will  sustain  a  damage  of  nearly  $100,000, 
and  also  taking  into  consideration  the  fact  that  the  Colum- 
bian Exposition  and  said  Art  Institute  are  in  possession  and 
acting  under  proper  legislative  authority,  with  the  duly  au- 
thorized consent  of  the  city  of  Chicago,  and  also  considering 
that  the  evidence  shows  that  the  complainant  will  suffer  no 
substantial  damages  if  this  art  building  is  permitted  to  be 
erected  as  provided  for  in  said  ordinance,  and  being  per- 
suaded that  the  proposed  erection  of  the  said  building,  under 
the  city  ordinance,  is  within  the  spirit  and  scope  of  the  act 
of  1890,  and  authorized  thereby  we  must  hold  that  the  com- 
plainant should  be  left  to  her  remedy  at  law  for  her  damages, 
if  any  is  sustained,  and  that  the  injunction  herein  should  be 
so  modified  as  to  permit  the  Art  Institute  and  the  Columbian 
Exposition  to  proceed  with  and  complete  said  art  building 
under  said  act  of  1890,  and  the  said  ordinance  of  the  city  of 
Chicago. 

Judge  TULEY :    Judge  Tuthill  dissents  to  this  opinion. 

Judge  Tuthill :  I  wish  to  simply  say  this:  I  passed 
upon  this  question  in  my  former  opinion.  Of  course,  it  is 
unnecessary  for  me  to  repeat  the  view  which  I  then  expressed, 
inasmuch  as  I  had  not  changed  my  view.  I  find  myself  un- 
able to  agree  with  the  majority  of  the  court  in  the  view  they 
take  of  this  act  of  1890-1,  and  for  several  reasons. 

In  the  first  place,  I  do  not  find  in  that  act  any  power  given 
to  the  city  to  purchase.  I  think  if  such  power  had  been  given 
that  the  law  would  to  that  extent  have  been  unconstitutional, 
as  being  in  violation  of  this  provision  of  the  constitution.  No 
act  thereafter  pavssed  could  embrace  more  than  one  subject. 
and  that  should  be  expressed.     The  subject  of  this  law  was 
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the  World's  Columbian  Exposition,  not  the  giving  of  power 
to  the  city  to  do  anything.  It  seems  to  me  that  mention  of 
the  city,  **that  if  the  city  should  purchase,"  must  be  con- 
strued to  mean  that  if  the  city  had  power  or  should  thereafter 
be  given  the  power  to  purchase  an  Art  Institute,  and  if  the 
city  could,  in  a  legal  manner,  that  is,  with  the  consent  of  the 
property  holders,  become  the  owner  of  a  building  upon  the 
lake  front. 

It  does  not  seem  to  me  that  the  law  of  1890  gives  the  city 
any  such  power  or  attempts  to  give  it ;  and  if  it  did  attempt 
to  give  it,  it  seems  to  me  it  would  be  in  violation  of  the  con- 
stitution. 

I  say  that,  having  those  views,  I  wish  to  state  that,  in  jus^ 
tice  to  myself,  I  find  myself  unable  to  agree  either  with  the 
reasonings  or  the  conclusions  of  the  court. 

Judge  TuLBY:  It  is  proper  to  say  that  we  do  not  agree 
with  Judge  Tuthill.  We  think  that  this  act  gives  full  au- 
thority to  the  city,  and  that  it  is  constitutionally  expressed. 

The  following  order  was  entered  by  the  court : 
Upon  the  motions  of  the  city  of  Chicago,  the  World's  Co- 
lumbian Exposition,  and  the  Art  Institute  of  Chicago,  for  a 
dissolution  or  modification  of  the  injunction  heretofore  issued 
in  said  cause,  and  after  hearing  affidavits  and  evidence  and 
arguments  of  counsel,  the  court  being  fully  advised  in  the 
premises. 

It  is  hereby  ordered  that  said  injunction  be  made,  and  the 
same  is  hereby  so  modified  as  not  to  interfere  with  the  erec- 
tion, construction  and  use  of  a  building  on  the  Lake  Front, 
between  Jackson  and  Monroe  streets,  in  pursuance  of,  and  as 
contemplated  by  an  ordinance  passed  by  the  city  council  of 
the  city  of  Chicago,  on  the  30th  day  of  March,  1892,  and  of 
an  act  of  the  general  assembly  of  the  state  of  Illinois,  enti- 
tled **An  act  in  relation  to  the  World's  Columbian  Exposi- 
tion, approved  Aug.  5,  1890,''  and  of  all  contracts  made  in 
pursuance  thereof. 
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(Superior  Court  of  Cook  County,    In  Chancery.) 

The  American  Trust  &  Savings  Bank 

vs. 
Imperial  Hotel  Company. 

(February  14.  1896.) 

\ 

1.  CONFTJCT  OF  JUBTSDTCTION  BETWEEN  CoUBTS  OP  CONCDBBENT  JUBIS- 

DicnoN.  In  the  case  of  conflicting  jurisdiction,  the  court  which 
first  takes  cognizance  of  the  controversy  is  entitled  to  retain 
jurisdiction  to  the  end  of  the  litigation  and  incidentally  to  take 
possession  of  or  control  over  the  subject  matter  of  the  suit. 
The  court  first  invoked  will  not  be  interferred  with  by  an- 
other court  while  the  jurisdiction  is  retained. 

2.  Lis  Pendens — ^Aix  Indispensable  Pabties.    A  Us  pendens  to  be 

of  controlling  force  in  the  question  of  jurisdiction  would  neces- 
sarily have  to  cover  all  indispensable  parties. 

3.  Conflict    of    Jubisdiction — Comity — Cotjbt    Fibst    Acquibino 

Should  Retain.  Where  a  bill  for  a  receiver  was  filed  and 
thereafter  other  parties  having  notice  of  the  pendency  of  such 
bill  file  a  bill  in  another  court  on  the  following  day  for  the  ap- 
pointment of  a  receiver  of  the  same  property  and  the  defend- 
ant consents  to  the  appointment  of  a  receiver  in  the  second 
suit,  comity  does  not  require  that  the  court  should  relinquish 
jurisdiction  in  the  first  proceeding  where  it  was  evident  that 
the  second  bill  was  filed  for  the  purpose  of  forestalling  any  ac- 
tion in  the  first  proceeding. 

Bill  for  receiver.  Heard  before  Judge  Theodore  Brentano. 
The  facts  are  stated  in  the  opinion. 

Richard  Prendergast  and  H.  8.  Boutell,  for  complainant. 
Chas.  H.  Aldrich  and  L.  C  Collins,  for  defendant. 

Brentano,  J. : — 

I  do  not  deem  it  necessary  at  this  time  to  consider  and  pass 
upon  the  various  propositions  discussed  by  the  eminent  coun- 
sel for  the  Windermere  Hotel  Company,  in  the  able  and 
learned  brief  submitted  on  the  motion  before  the  court. 

The  main  contention,  it  is  admitted,  is  on  the  question  of 
jurisdiction  between  this  and  the  circuit  court,  and  at  the  out- 
set I  desire  to  say  that  it  is  the  steadfast  purpose  of  this  court 
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ta  avoid  impinging  on  the  jurisdiction  of  a  court  of  concur- 
rent jurisdiction. 

It  seems  to  me,  as  argued  by  counsel,  that  the  question  of 
jurisdiction  must  be  determined  by  the  facts  and  circum- 
stances in  the  case,  and  from  these  determine  in  the  light  of 
the  law,  which  court  first  acquired  jurisdiction  for  it  is  con- 
ceded that  the  court  first  acquiring  jurisdiction  of  the  sub- 
ject matter  will  retain  it  and  administer  the  trust  estate. 

It  is  conceded  that  the  bill  in  the  suit  at  bar  was  filed  on 
January  8th,  and  that  the  intention  to  file  it,  was  communi- 
cated to  and  known  by  the  parties  most  nearly  concerned  in, 
and  to  be  affected  by,  the  contemplated  action  of  the  com- 
plainants. 

On  the  same  day  there  was  filed  what  purports  to  be  an 
appearance  by  the  law  firm  of  which  Mr.  Def  rees  is  a  mem/- 
ber.  Of  the  effect  of  this  appearance  I  will  say  no  more  than 
that  it  may  be  construed  as  an  admission  by  him  of  knowl- 
edge that  there  was  pending  in  this  court  a  bill  praying  for 
the  appointment  of  a  receiver. 

The  affidavits  also  disclose  that  there  was  abundant  ground 
to  assume  that  complainant's  application  would  be  contested 
and  resisted;  and  that  for  this  reason  notice  was  to  be  given 
and  was  given  of  the  filing  of  this  bill.  Summons,  however, 
was  not  issued  under  complainant's  bill  until  January  15th. 

On  January  9th,  (the  day  subsequent  to  the  filing  of  this 
bill),  Lyon  filed  his  bill  in  the  circuit  court,  summons  at  once 
issued  and  defendants  were  served  on  the  same  day,  their 
appearance  entered  as  also  their  consent  to  the  appointment 
of  a  receiver;  whereupon  an  order  was  entered  appointing  a 
receiver.  A  report  of  the  receiver  showing  that  the  tenant 
in  possession  of  the  property  had  attorned  to  him  was 
promptly  filed,  and  as  promptly  confirmed,  from  which  re- 
port it  appears  the  Windermere  Hotel  Company  made  a  lease 
for  the  term  of  ten  years  to  the  tenant  in  possession  of  the 
premises. 

We  have,  therefore,  a  case  where  there  was,  at  the  time 
these  orders  were  being  entered  in  the  circuit  court  for  the 
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appointment  of  a  receiver  and  in  confirmation  of  his  acts,  a 
bill  pending  in  this  court  which  also  asked  for  a  receiver  of 
the  same  property,  and  of  which  this  court  had  jurisdiction 
and  of  which  the  complainants  in  the  bill  filed  in  the  circuit 
court  had  notice. 

From  the  records  of  the  proceedings  in  the  circuit  court, 
on  January  9,  1896,  the  conclusion  is  justified  that  the  ap- 
pointment of  a  receiver  in  that  court  was  not  discussed,  but 
that  the  order  appointing  a  receiver  was  consented  to  and 
was  entirely  perfunctory,  so  far  as  the  Judge  was  concerned ; 
that  there  was  nothing  in  the  proceedings  before  Judge  Hor- 
ton,  advising  him  of  the  filing  of  the  biU  in  this  court,  or 
that  there  were  interested  parties  who  might  wish  to  be  heard 
on  the  question  of  the  appointment  of  a  receiver  under  the 
bill  in  the  circuit  court. 

The  record  discloses  undue  haste  and  percipitancy  on  the 
part  of  these  defendants  in  rushing  into  the  circuit  court  and 
there  consenting  to  the  appointment  of  a  receiver,  while  they 
had  notice  of  the  pendency  of  this  suit  for  a  similar  purpose ; 
for,  as  was  said  by  one  of  the  eminent  counsel  on  the  argu- 
ment, **both  bills  aim  at  possession  of  the  same  property.** 
The  same  counsel  argues  that  the  circuit  court  has  absolute 
jurisdiction  on  grounds  of  comity  between  courts  of  concur- 
rent jurisdiction. 

Conflicts  between  courts  should  ever  be  avoided  and  comity 
prevail,  but  it  is  a  matter  of  grave  doubt  whether  on  the 
ground  of  comity  alone,  a  court  should  relinquish  jurisdic- 
tion and  shrink  from  duties  imposed  upon  it,  where  it  finds 
that  its  jurisdiction  is  impinged  upon.  If  this  court  con- 
cludes that  it  had  acquired  jurisdiction,  it  would  be  its  duly 
to  assert  and  maintain  it,  according  to  well-settled  principles. 

I  think  I  am  justified  in  thinking,  from  the  affidavits  and 
admissions  made  in  court,  that  the  proceedings  in  the  circuit 
court  were  collusive  and  that  the  appointment  of  a  receiver 
there,  was  procured  for  the  purpose  of  forestalling  any  action 
by  this  court. 

It  seems  to  me,  taking  in  consideration  the  fact  that  there 
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\^as  collusion,  that  it  may  have  some,  if  not  controlling  in- 
fluence, upon  the  court  in  this  case. 

The  eminent  counsel  for  the  Windermere  Hotel  Company^ 
in  his  opening  remarks,  said  that  **mere  consent  to  the  ap- 
pointment of  a  receiver  in  the  circuit  court,  if  in  prejudice 
to  complainants  in  this  court,  ought  not  to  stand  in  the  way 
of  this  court,"  which  means,  as  I  understand  it,  that  if  I 
find  that  this  complainant  was  injuriously  affected  by  the 
order  of  the  circuit  court  that  it  would  be  the  duty  of  this 
eourt  to  proceed  to  grant  the  prayer  of  this  complainant  and 
appoint  a  receiver. 

It  seems  to  me  that  the  methods  pursued  by  the  parties  to 
the  circuit  court  litigation  challenge  the  closest  scrutiny  and 
that  the  course  there  pursued  can  not  persuade  a  court  of 
equity  to  disregard  the  nature  and  effect  of  their  acts.  All 
there  done  was  strictly  in  accordance  with  the  forms  of  law, 
but  will  any  one  deny  that  it  was  not  done  for  the  purpose  of 
forestalling  the  action  of  this  court?  Defendants  proclaim 
that  complainant  can  find  ample  protection  by  going  into  the 
circuit  court  and  having  the  receivership  extended  over  them 
and  their  claim.  With  equal  force  it  is  argued  by  complain* 
ants  that  defendants  can  have  ample  protection  of  their  inter- 
ests in  the  court  whose  aid  was  first  invoked.  In  this  case 
the  doctrine  of  "lis  pendens"  has  been  invoked  by  defend- 
ants, but  it  would  appear  to  me  from  an  examination  of  the 
records  in  the  above  cases,  that  there  was  no  "lis  pendens'^ 
by  reason  of  any  proceedings  in  the  circuit  court,  except 
against  the  parties  served  on  January  9th,  at  the  moment  the 
American  Trust  &  Savings  Bank  filed  its  application  for  a 
receiver  in  this  court  under  the  second  mortgage.  Service  on 
the  American  Trust  &  Savings  Bank  in  the  circiut  court  suit 
was  not  made  until  January  20th,  whereas  the  motion  for  a 
receiver  was  made  in  this  court  on  January  15th.  Even  if 
there  was  n  "lis  pendens"  as  to  some  other  party,  by  reason 
of  the  circuit  eourt  proceedings,  there  certainly  was  none  on 
January  15th  against  the  second  mortgagee,  the  American 
Trust  &  Savings  Bank^  complainant  in  this  court. 
7 
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A  "lis  pendens"  to  be  of  controlling  force  ip  the  question 
of  jurisdiction  would  necessarily  have  to  cover  all  indispens- 
able parties.  That  a  second  mortgagee  should  be  made  a 
party,  see  2  Jones  on  Mortgages,  sec,  1425,  and  that  he  is  an 
indispensable  party,  see  Augustine  v,  Daud,  1  111.  App.  588. 

As  to  the  question  of  which  court  first  acquired  jurisdic- 
tion, I  am  satisfied  to  rest  upon  what  Judge  Blodgett  said  in 
Union  Trust  Co,  v.  Rockford,  B.  I,  &  St.  L.  R.  Co.,  6  Biss. 
197,  and  concurred  in  by  Judge  Drummond. 

'*It  will  hardly  be  necessary  to  cite  authorities  to  show  that 
it  is,  and  has  long  been,  the  settled  rule  of  law  in  all  cases 
of  conflict  of  jurisdiction,  that  the  court  which  first  takes  cog- 
nizance of  the  controversy  is  entitled  to  retain  jurisdiction 
to  the  end  of  the  litigation,  and  incidentally  to  take  the  pos- 
session of  or  control  the  res,  the  subject-matter  of  the  dis- 
pute, to  the  exclusion  of  all  interference  from  other  courts  of 
co-ordinate  jurisdiction.^  The  proper  application  of  this  rule 
does  not  require  that  the  court  which  first  takes  jurisdiction 
of  the  case  shall  also  first  take,  by  its  of&cers,  possession  of 
the  thing  in  controvert,  if  tangible  and  susceptible  of  seiz- 
ure, for  such  a  rule  would  only  lead  to  unseemly  haste  on  the 
part  of  officers  to  get  the  manual  possession  of  the  property; 
and  while  the  court  first  appealed  to  was  investigating  the 
rights  of  the  respective  parties,  another  court,  acting  with 
more  haste,  might,  by  a  seizure  of  the  property,  make  the  first 
suit  wholly  unavailing.  To  avoid  such  a  result,  the  broad 
rule  is  laid  down  that  the  court  first  invoked  will  not  be  in- 
terfered with  by  another  court  while  the  jurisdiction  is  re- 
tained." See  also,  Gaylord  v.  Ft.  W.  M.  &  C.  R.  R.,  6  Bi»- 
sell,  286. 

The  question  of  jurisdiction  out  of  the  way,  in  my  view  of 
the  law,  if  the  allegations  contained  in  this  bill  are  true,  the 
complainants  would  be  entitled  to  have  a  receiver  appointed, 
and  in  order  to  fully  determine  this,  and  to  establish  the  re- 

iBcH  V.  Ohio,  L.  d  T.  Co.,  1  BlsB.  260;  Riggs  v.  Johnson  County,  6 
Wall.  166;  Bill  v,  New  Alhaivy,  etc.  R,  R.,  2  Bias.  390;  Abbotfg  U.  S. 
Practice,  223,  and  cafies  cited. — ^£d. 
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lationship  of  all  parties  to  the  subject-matter,  there  should 
be  reference  to  a  master  to  hear  evidence  and  report  the  same 
with  his  conclusions.  I  am  of  the  opinion  that  the  bill  con- 
tains sufficient  allegations  of  fact  to  justify  the  court  in  or- 
dering a  reference. 

And  counsel  for  defendant  seems  to  admit  that  if  this 
<50urt  should  conclude  to  assert  jurisdiction  in  this  matter, 
and  not  to  direct  complainants  to  seek  relief  before  the  other 
tribunal,  that  a  reference  would  have  more  than  '' academic 
interest,"  and  in  such  an  event,  to  submit  to  and  invite  the 
fullest  disclosure  of  the  affairs  of  the  Windermere  Hotel  Com- 
pany, and  Mr.  Defrees'  relations  thereto. 

I  am  of  the  opinion  that  the  proper  thing  to  do  at  this  time, 
in  view  of  all  that  is  before  the  court,  is  to  order  a  reference 
of  both  motions,  with  directions  to  the  master  to  hear  evi- 
dence and  report  the  same  to  the  court. 

An  order  of  reference  may  be  prepared. 

Note.  Upon  the  question  of  priority  of  Jurisdiction  between  state 
and  federal  courts  in  case  of  conflict  see  Rodgera  v.  Pitt,  96  Fed.  668, 
wliere  the  authorities  are  reviewed. — Ed. 


^(Circuit  Court  of  Cook  County.) 

People  ex  rel.  A.  S.  Whitman 

vs. 
John  She&  and  Henry  G.  Jones. 

(December,  1894.) 

1.  Habeas  Oobpus— PuomvE  Fboi£  Justice>— EJxTRADmoN — Inquibt 
AS  TO  Ck>MMi8SioiT  OF  CRIME.  It  is  uot  permissible  on  the  trial 
of  the  habeas  corpus  case  brought  on  behalf  of  an  alleged 
fugitive  from  justice  to  consider  whether  or  not  a  crime  has  in 
fact  been  committed  in  the  state  asking  the  return  of  the 
prisoner. 
^  Same — Good  Faith  of  Prosecution.  It  is  not  proper  in  a  habeas 
corpus  proceedings  brought  to  try  the  legality  of  restraint  of 
a  peraon  alleged  to  be  a  fugitive  from  justice  to  inquire  into 
the  good  faith  of  the  prosecution  in  the  state  asking  his  return. 
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3.  Same — Duty  of  Governor — STiFnciENCTT  of  EIxtraditiow  Papers 

— Province  of  Courts.  If  the  Indictment  or  affidavit  upon  which 
the  requisition  is  based  does  not  show  upon  its  face  that  a 
crime  is  charged  against  the  alleged  fugitive  the  executive 
should  not  act  thereon,  and  if  he  do  so  improvidently  or  mis- 
takenly, it  is  unquestionably  within  the  power  of  the  court  to 
consider  the  affidavit  and  warrant  submitted  to  the  executive 
and  pass  judicially  upon  their  sufficiency  jind  if  insufficient 
order  the  release  of  the  prisoner. 

4.  Criminal  Law — Obtaining  Monet  Under  Falss  Pretences — ^Na- 

ture OF  Offense.    The  offense  of  "obtaining  money  under  false 
pretenses"  was  not  a  common  law  offense  but  is  of  purely  stat- 
utory origin. 
6.  Same — ^Aixegations  Necessary  to  Charge  Offense.    To  hold  a 
person  charged  with  having  committed  the  ordinary  statutory 
crime  of  "obtaining  money  under  false  pretenses"  as  a  fugitive 
from  justice  there  must  be  allegations  showing  that  there  was 
a  fraudulent  statement  of  existing  facts,  a  knowledge  on  the 
part  of  the  defendant  of  their  false  and  fraudulent  character, 
an  intent  to  deceive  and  defraud,  and  an  obtaining  of  the 
money  and  the  property  of  another  thereby;  the  mere  allega- 
tion that  the  defendant  has  committed  against  the  law  of  the 
demanding  state  the  crime  of  obtaining  money  by  false  pre- 
tenses is  insufficient. 

6.  Practice; — Amending   Insufficient  Habeas   Corpus   Return   to 

Show  Aixeged  Fugitive  Actuaixt  Charged  with  Crime  in  De- 
MANmNG  State.  Where  the  return  to  a  writ  of  habeas  corpus 
to  obtain  the  discharge  of  a  person  arrested  as  a  fugitive  from 
justice,  is  insufficient  to  show  that  he  is  charged  with  a  crime 
in  the  demanding  state  the  court  will  allow  the  defendants  in 
the  habeas  corpus  proceedings  to  amend  their  return  to  show 
that  he  is,  if  such  be  the  fact. 

7.  Habeas  Corpus — Fugitive  from  Justice — Governor's  Warrant — 

What  Shows  Regular  AFFroAVir  in  Demanding  State.  A  re- 
cital in  the  governor's  warrant  that  there  was  produced  and  laid 
before  him  a  copy  of  a  warrant  and  affidavit  made  by  and  before 
a  properly  empowered  officer  in  and  of  the  State  of  North  Caro- 
lina in  accordance  with  the  laws  thereof  is  sufficient  to  show 
that  the  affidavit  upon  which  the  North  Carolina  warrant  was 
issued  was  made  by  a  duly  authorized  official  in  the  course  of 
a  judicial  proceeding. 

Petition  for  discharge  on  habeas  corpus.  Heard  before 
Judge  Edward  F.  Dunne.  The  facts  are  stated  in  the  opin- 
ion. 
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TT.  -E.  Mason  and  Joseph  T.  Kretzinger,  attorneys  for  re- 
lator. '•.-"  .\ 
F.  A.  Dennisony  attorney  for  defendants,  /  "y- 

s 

Dunne,  J.: — 

Relator  Whitman  has  filed  in  this  court  his  petition  for  Be^ ;  •. 
lease,  under  the  Habeas  Corpus  Act,  alleging  therein  that'\-: 
lie  is  illegally  restrained  of  his  liberty  by  the  defendants.    The    \ 
defendants  in  their  return  deny  that  defendant  Shea  has  cus- 
tody of  the  relator,  but  admit  that  defendant  Jones  has  such 
custody,  and  aver  that  he,  Jones,  as  agent  of  the  governor  of 
North  Carolina,  rightfully  and  lawfully  detains  the  prisoner 
by  virtue  of  a  warrant  of  the  governor  of  Illinois,  issued  upon 
the  requisition  of  the  governor  of  North  Carolina;  said  war- 
rant containing  the  following  recital : — 

**The  executive  authority  of  the  state  of  North  Carolina 
demands  of  me  the  apprehension  and  delivery  of  A.  S.  Whit- 
man, represented  to  be  a  fugitive  from  justice ;  and  has  more- 
over produced  and  laid  before  me  the  copy  of  a  warrant  and 
affidavits,  made  by  and  before  a  properly  empowered  officer 
in  and  of  the  said  state  in  accordance  with  the  laws  thereof, 
chaining  A.  S.  Whitman,  the  person  so  demanded,  with  hav- 
ing committed  against  the  laws  of  said  state  the  crime  of  oh- 
iaining  money  under  false  pretenses;  which  appears  by  the 
said  copy  of  a  warrant  and  affidavit  certified  as  authentic  by 
the  governor  of  said  state,  now  on  file  in  the  office  of  the  sec- 
retary of  the  state  of  Illinois;  and  being  satisfied  that  the 
said  A.  S.  Whitman  is  a  fugutive  from  justice  and  has  fled 
from  the  state  of  North  Carolina,  etc." 

After  this  recital  the  apprehension  and  delivery  of  the  said 
Whitman  is  ordered.  Relator  demurs  to  this  return  and  asks 
his  discharge  on  the  following  grounds:  1st.  That  no  crime 
was  in  fact  committed  in  the  state  of  North  Carolina.  2nd. 
That  the  recital  of  the  alleged  crime  contained  in  the  warrant 
of  the  governor  of  Illinois  does  not,  upon  its  face,  show  that 
the  relator  was  charged  in  the  affidavit  with  the  commission 
of  a  crime  known  to  the  law  of  either  state.    3rd.  That  the 
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warrant  jof  'tie  governor  of  Illinois  does  not,  in  its  recital, 
show  tb^it.fhe  affidavit  upon  which  the  North  Carolina  war- 
rant.&rthe  relator's  arrest  was  made  before  a  l^ally  author- 
ized 6fflcer  in  the  course  of  a  judicial  proceeding. 
.     Ill  view  of  the  serious  charges  made  by  counsel  for  the  re- 
//fator,  affecting  the  hona  fides  of  the  prosecution,  the  court  in 
lj*.\'lifmne  has  heard  certain  oral  testimony.    In  substance  the 
►  ./    testimony  disclosed  the  following  state  of  facts: 

The  relator  was  a  member  of  a  Chicago  firm  having  a  bank 
account  in  a  Chicago  bank  which  ranged  from  sixteen  thou- 
sand dollars  to  a  few  dollars.  At  no  time  within  thirty  days 
prior  to  the  commission  of  the  alleged  crime,  did  relator  or 
his  firm  have  over  two  hundred  dollars  on  deposit. 

On  the  day  of ,  1894,  the  relator 

presented  a  letter  of  introduction  from  one  Hayes,  a  resident 
of  Chicago,  to  a  mercantile  firm  in  North  Carolina,  on  the 
faith  of  which  relator  succeeded  in  getting  this  firm  to  cash 
his  check  for  $1,970  upon  the  Chicago  bank.  Upon  the  pres- 
entation of  the  check  it  was  marked  'insufficient  funds"  and 
dishonored,  there  being  on  deposit  on  the  day  of  presentation 
only  two  dollars,  or  thereabout. 

Upon  the  return  to  North  Carolina  of  the  dishonored  check, 
the  North  Carolina  firm  telegraphed  Hayes,  who  promptly 
made  good  the  loss  sustained  by  the  North  Carolina  firm  and 
requested  it,  by  telegram,  to  swear  out  a  warrant  for  the  ar- 
rest of  the  relator  for  obtaining  money  under  false  pretenses. 

Such  proceedings  were  taken  and  were  the  basis  for  the 
issuance  of  the  warrant  for  relator's  arrest  by  the  governor 
of  Illinois. 

Pending  the  requisition  from  North  Carolina  the  relator 
was  arrested  on  a  fugitive  warrant  issued  by  a  justice  of  the 
peace  of  Cook  county  upon  the  affidavit  of  Hayes,  and  either 
paid  or  indemnified  Hayes  against  loss.  Under  this  state  of 
facts  it  was  strenuously  contended  by  the  relator  that  the 
prosecution  in  North  Carolina  was  not  in  good  faith,  inas- 
much as  it  was  instigated  by  Hayes  for  the  collection  of  a 
debt ;  and  would  be  futile  if  in  good  faith,  for  the  reason  that 
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one  essential  element  of  the  evidence  for  the  prosecution,  to- 
wit,  the  condition  of  the  relator's  bank  account  in  the  Chicago 
bank,  could  only  be  proved  by  the  officers  of  the  bank  who 
were  beyond  the  reach  of  the  North  Carolina  court,  and 
flatly  refused  to  concern  themselves  with  the  prosecution. 

If,  under  the  law,  it  were  permissible  on  the  trial  of  a  ha^ 
ecLs  corpus  case  to  inquire  into  the  question  as  to  whether  or 
not  a  crime  had  in  fact  been  committed  in  North  Carolina, 
or  to  examine  into  the  hona  fides  of  a  criminal  prosecution  en- 
tered into  in  another  state,  the  evidence  offered  in  this  case 
would  tend  to  move  the  court  to  discharge  the  prisoner  from 
custody.  This  consideration  has  induced  the  court  to  care- 
fully examine  the  authorities  in  point  Such  examination 
has  brought  the  court  to  the  conclusion  that  on  the  trial  of  a 
habeas  carpus  case  the  court  has  not  the  right  to  consider  the 
question  as  to  whether  or  not  a  crime  has  in  fact  been  com* 
mitted  in  another  state.  Nor  has  it  the  right  to  examine  into 
the  good  faith  of  the  prosecution. 

The  authorities  almost  unanimously  hold  as  an  elementary 
principle  that  a  person  accused  of  a  crime  must  be  tried  in 
the  state  where  the  offense  was  committed;  and  that  to  in- 
quire into  his  guilt  or  innocence  where  the  offense  was  not 
committed,  is  in  derogation  of  all  the  principles  of  common 
and  statutory  law.  That  must  be  left  to  the  court  of  the 
state  where  the  crime  is  alleged  to  have  been  committed.  In 
re  Greenough,  31  Vt.  279 ;  In  re  Clark,  9  Wend.  212 ;  Kings- 
bury's Case,  106  Mass.  223. 

On  habeas  corpus  a  court  or  judge  before  whom  a  prisoner 
is  brought,  arrested  as  a  fugitive  from  justice,  by  a  warrant 
issued  by  the  executive  of  another  state,  will  not  inquire  into 
the  probable  guilt  of  the  accused.  DoA^is's  Case,  122  Mass. 
324;  People  v.  Pinkerton,  11  N.  Y.  245;  N orris  v.  State,  25 
Ohio  St  217;  Sedgwick  on  Constitutional  Law,  395;  Hurd 
on  Habeas  Corpus,  sees.  327-388;  Cooley's  Constitutional 
Law,  16. 

If  upon  the  hearing  of  a  habeas  corpus  case  a  court  cannot 
inquire  into  the  fact,  as  to  whether  a  crime  has  in  fact  been 
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committed,  as  the  above  authorities  establish,  it  necessarily 
follows  that  the  good  faith  of  the  prosecution  is  not  within 
the  range  of  inquiry. 

If  the  paramount  question  of  the  guilt  or  innocence  of  the 
relator  cannot  be  inquired  into,  it  would  be  idle  formality 
to  investigate  a  collateral  issue  such  as  the  motives  of  the 
prosecution. 

The  second  objection  to  the  defendants'  return,  made  by 
the  relator  in  this  case,  presents,  however,  a  more  serious 
question. 

Does  the  governor's  warrant  show  upon  its  face  that  the 
relator  has  been  charged  with  the  commission  of  a  crime? 
If  it  does  not,  this  court  is  of  the  opinion  that  the  relator 
should  be  discharged  unless  further  proof  is  adduced  that 
the  relator  was  in  fact  charged  with  such  crimes. 

Counsel  for  the  defendants  has  contended  that  *'a  regular 
demand  under  the  act  of  congress,  and  warrant  of  the  gov- 
ernor to  surrender  a  fugitive,  is  conclusive;  and  the  court  or 
judge  cannot,  on  habeas  corpus  inquire  further  into  the  of- 
fense charged."  Citing  in  support  of  this  contention, 
Adams  v.  Buzine,  4  Harrington  (Del.),  572. 

Counsel's  position,  in  other  words  is,  that  if  the  warrant 
is  duly  issued,  the  court  upon  habeas  corpus  can  go  behind  it 
only  80  far  as  to  entertain  the  question  as  to  the  identity  of 
the  alleged  fugitive. 

This  position  he  claims  is  supported  by  the  following  au- 
thorities: State  V.  Schlemn,  4  Harrington  (Del.),  577;  Com- 
monwealth V,  Daniels,  6  Pa.  Law  Journal  (4  Clark),  417;  In 
re  Clark,  9  Wend.  218. 

The  best  considered  cases,  in  the  opinion  of  this  court,  do 
not  support  this  contention  of  counsel. 

In  the  matter  of  Peter  B.  Manchester,  5  Cal.  237,  Murray, 
Chief  Justice,  in  delivering  the  opinion  of  the  court,  says: 

**It  may  be  as  well  to  state,  in  limine,  that  I  do  not  con- 
sider, under  the  distribution  of  powers  by  the  constitution  of 
this  state,  the  judiciary  are  denied  jurisdiction  in  this  class 
of  cases.     The  very  object  of  the  habeas  corpus  was  to  reach 
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just  such  cases;  and  while  the  courts  of  the  state  possesis  no 
ix>wer  to  control  the  executive  discretion,  and  compel  a  sur- 
render, yety  having  once  acted,  that  discretion  may  be  exam- 
ined into,  in  every  case  where  the  liberty  of  the  subject  is 
involved. 

**The  extradition  of  the  subject  is  a  dangerous  power, 
which  cannot  be  too  carefully  watched,  and  ought  not  to  be 
trusted  alone  to  the  executive.    •    •    •" 

In  re  Roberts,  24  Fed.  132,  Speer,  Justice,  held  that  **  while 
the  duty  of  the  executive  is  thus  plainly  marked  out,  it  is 
also  the  province  of  the  courts  on  inquiry,  by  means  of  habeas 
corpus,  to  determine  the  legality  of  the  detention  of  the  party 
whose  extradition  is  sought" 

In  People  v,  Brady,  56  N.  T.  182,  188,  the  court,  in  pass- 
ing on  a  state  of  facts  almost  identically  the  same  as  these 
presented  in  the  case  at  bar,  declares,  that  '*It  does  not  ap- 
pear that  an  indictment  has  been  found  against  the  relator; 
and  the  question  arises  whether  the  affidavits  charge  him 
with  the  commission  of  a  crime  in  the  state  of  Michigan ;  for 
unless  this  appears,  they  are  fatally  defective,  and  the  war- 
rant for  his  rendition  was  unauthorized." 

In  re  Doo  Woon,  18  Fed.  898,  the  court  makes  use  of  the 
following  language: 

'*The  executive  of  this  state,  in  allowing  the  requisition  of 
the  executive  of  California,  acts  under  the  authority  of  the 
United  States  statute,  and  must  conform  to  its  directions 
and  limitations.  Kentucky  v.  Dennison,  24  How.  66.  One 
of  these  is  that  before  he  can  allow  a  warrant  of  extradition 
he  must  be  furnished  with  a  copy  of  an  indictment  or  affi- 
davit charging  the  person  demanded  with  the  commission  of 
a  crime  against  the  laws  of  California.  Without  this  he  has 
no  jurisdiction.  A  case  for  the  exercise  of  his  authority,  in 
this  respect,  is  not  presented,  and  so  far  does  not  exist.  And 
the  warrant  must  bear  upon  its  face  the  evidence  that  it  was 
duly  issued,  and  therefore,  unless  it  recites  or  sets  forth  the 
indictment  or  affidavit  upon  which  it  is  founded,  it  is  illegal 
and  void." 
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As  is  indicated  by  the  authorities  just  cited,  it  is  undoubt- 
edly the  province  of  the  court  or  judge,  on  the  trial  of  a 
habeas  carpus  case,  to  examine  into  and  consider  the  extradi- 
tion papers  and  the  indictment  or  affidavit  and  warrant  upon 
which  the  same  is  based. 

The  executive  in  issuing  a  warrant  upon  the  requisition  of 
the  governor  of  another  state,  acts  in  a  ministerial  and  not 
in  a  judicial  capacity. 

If  the  law  governing  requisitions  and  extradition  has  not 
been  strictly  complied  with,  the  governor  should  not  issue 
his  warrant  for  the  apprehension  of  an  alleged  fugitive.  If 
the  indictment  or  affidavit  upon  which  the  requisition  is  based 
does  not  show  upon  its  face  that  a  crime  is  charged  against 
the  alleged  fugitive,  the  executive  should  not  act  thereon,  and 
if  he  do  so,  improvidently  or  mistakenly,  it  is  unquestionably 
within  the  power  of  a  court  to  consider  the  indictment  or 
affidavit  and  warrant  submitted  to  the  executive  and  pass  ju- 
dicially upon  their  sufficiency.  And  if  they  be  found  invalid 
or  defective,  it  should  order  the  release  of  the  prisoner. 

Holding  this  view  of  the  law,  the  court,  in  the  case  at  bar,, 
has  carefully  considered  the  recital  in  the  governor's  war- 
rant, which  is  made  a  part  of  the  return.  The  recital  in  the 
said  warrant,  setting  out  the  oflFense,  is  in  the  following- 
words : 

**With  having  committed  against  the  laws  of  the  state  of 
North  Carolina,  the  crime  of  obtaining  money  under  false  pre- 
tences." 

Does  or  does  not  this  allegation  describe  or  set  out  a  crime  T 
This  court  is  of  the  opinion  that  it  does  not. 

The  offense  colloquially,  but  inaccurately,  kno\\Ti  as  **ob* 
taining  money  under  false  pretences''  was  unknown  to  the 
common  law.  It  is  purely  a  statutory  crime  created  for  the 
first  time  by  an  act  passed  in  the  reign  of  George  II. 

Cheats  were  punishable  at  common  law  it  is  true,  but  the 
cheats  punishable  at  common  law  are  such  cheats  as  are  ef- 
fected by  deceitful  or  illegal  symbols  or  tokens,  which  may- 
affect  the  public  at  large,  and  against  which  common  pru- 
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dence  could  not  have  guarded.  Wharton,  Crim.  Law,  Vol.  II, 
see.  1116. 

Obtaining  money  on  one's  own  cheek  or  note  is  not  such  a 
cheat  Wharton  in  his  valuable  work  considers  this  express 
question,  and  uses  the  following  language: 

''In  the  case  of  a  person  offering  to  another  a  cheque  on  a 
hank  where  he  has  no  funds,  neither  of  these  ingredients,  (to- 
wit,  latency  and  publicity)  exists.  The  fraud  is  not  so  latent 
as  not  to  call  up  inquiry,  for  the  very  fact  of  a  man  offer- 
ing his  own  paper  is  notice  putting  the  person  to  whom  the 
paper  is  offered  on  his  guard.  The,  fraud  is  not  addressed 
to  the  public  at  large,  but  only  to  the  person  invited  to  take 
the  cheque.  Hence,  passing  such  a  cheque  on  an  individual 
is  not  a  cheat  at  common  law."  Wharton,  Crim.  Law,  Vol. 
II,  sec.  1223. 

Again  the  same  writer  declares: 

**No  cheat  is  indictable  at  common  law  unless  effected  by 
conspiracy,  or  unless  it  be  marked  by  latency,  subtlety,  and 
generality  of  operation,  as  to  affect  all  likely  to  come  within 
its  range ;  whereas,  under  the  statutes  now  before  us  (cover- 
ing the  obtaining  of  money  or  goods  by  false  pretenses)  it 
is  made  indictable  to  obtain  money  or  goods  from  individuals 
by  any  designedly  false  statements  of  facts  likely,  under  the 
particular  circumstances  of  the  case,  to  deceive."  Wharton, 
Crim.  Law,  Vol.  II,  see.  1130. 

Obtaining  money  under  false  pretences  not  being  an  of- 
fense at  common  law,  such  as  murder,  arson,  burglary,  for- 
gery, rape  or  larceny,  but  being  a  crime  created  by  statute, 
it  follows  that  on  the  face  of  an  affidavit  or  indictment  upon 
which  it  is  sought  to  apprehend  a  fugitive  from  justice,  suffi- 
cient must  appear  to  show  that  the  fugitive  is  charged  with 
the  statutory  crime. 

In  other  words,  the  indictment  or  affidavit  must  disclose 
all  of  the  essential  elements  of  the  statutory  offense. 

The  legislatures  of  North  Carolina,  as  well  as  those  of  Illi- 
nois and  most  of  the  other  states  of  the  union,  have,  follow- 
ing the  precedent  of  the  English  statute  of  30  Geo.  II,  c.  24, 
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enacted  laws  which  declare  that  the  obtainiii^  of  money  or 
goods  by  false  pretenses,  under  certain  conditions  and  cir- 
cumstanceSy  is  a  criminal  offense.  In  each  and  all  of  these 
acts  there  is  an  express  statutory  definition  of  the  offense, 
and  in  order  to  constitute  the  same  each  and  all  of  the  ele- 
ments of  the  statutory  crime  mentioned  in  the  statute  must 
be  found  in  each  particular  case  where  the  crime  is  charged, 
before  the  person  chained  therewith  can  be  apprehended  on 
a  warrant  or  indicted. 

The  words  ** obtaining  money  under  false  pretenses"  do 
not  disclose  an  offense  as  defined  by  the  North  Carolina  or 
Illinois  statute.  All  false  pretenses  are  not  illegal,  nor  is  the 
obtaining  of  money  or  goods  by  illegal  false  pretenses  at  all 
times  a  crime;  as  for  example,  the  collection  of  an  honest 
debt  from  a  debtor  by  means  of  false  pretenses. 

Under  most,  if  not  all  of  the  statutes  of  the  several  states 
examined  by  the  court,  there  are  four  essentials  requisite  to 
the  commission  of  the  offense  of  obtaining  money  by  false 
pretenses : 

1st.  False  and  fraudulent  statement  of  existing  facts. 

2nd.  Knowledge  of  their  false  and  fraudulent  character. 

3rd.     Intention  to  deceive  and  defraud. 

4th.  Obtaining  the  money  and  property  of  another  thereby. 

To  constitute  the  crime  of  obtaining  money  or  goods  un- 
der false  pretenses,  there  must  be  a  **  false  and  fraudulent 
representation  or  statement  of  an  existing  or  past  fact,  made 
with  knowledge  of  its  falsity,  and  with  the  intent  to  deceive 
and  defraud,"  whereby  another  is  induced  "to  part  with 
money  or  property  of  value."  Vol.  7,  Amer.  &  Eng.  Ency. 
of  Law,  700  (1st  ed.). 

In  People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  182,  188,  an 
affidavit  similar  to  the  recital  contained  in  the  governor's 
warrant  in  this  case,  after  exhaustive  argument,  was  held 
insuffitcient,  but  one  judge  dissenting,  and  the  court  uses  the 
following  language: 

'*The  false  pretenses  are  not  set  out,  nor  the  means  by 
which  the  cheat  was  to  have  been,  or  was  effected.    It  was  in 
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the  power  of  the  complainant  to  have  specified  the  pretenses 
and  means  used,  for  he  alleges  that  the  object  of  the  con^ 
spiracy  was  accomplished.  In  an  indictment  for  a  cheat  at 
common  law  the  false  token  must  be  alleged;  and  in  an  in< 
dictment  for  false  pretenses  the  pretenses  must  be  averred, 
so  that  the  accused  may  be  prepared  to  meet  the  accusation, 
and  that  the  court  may  see  that  an  indictable  offense  is 
charged ;  for  there  are  many  cheats  which  are  not  indictable, 
and  false  pretenses  which  are  not  within  the  statute.  (2 
Term  Rep.  586;  East's  Crown  Law,  837;  People  v.  Williams, 
4  Hill,  9;  People  v.  Crissie,  4  Denio,  529.)  An  allegation 
that  one  obtained  the  goods  of  another  by  false  pretenses,  or 
by  cheating,  is  not,  in  a  legal  sense,  a  charge  of  crime,  for 
it  may  be  true,  and  yet  no  crime  may  have  been  committed." 

The  court  is,  therefore,  of  the  opinion  that  the  recital  in 
the  governor's  warrant  did  not  set  out  or  charge,  by  way  of 
recital  or  direct  averment,  the  commission  of  a  crime. 

Counsel  for  the  defendants,  however,  have  moved  this  court 
for  leave  to  supplement  their  i:eturn  and  file  in  connection 
therewith,  the  affidavit  and  warrant  filed  in  the  office  of  the 
secretary  of  state,  upon  which  the  governor  of  Illinois  issued 
the  warrant  set  up  in  the  return. 

This  motion  has  been  allowed,  as  was  the  same  motion 
granted  in  the  case  In  re  Romaine,  23  California,  585. 

And  there  now  being  on  file  in  this  case  a  copy  of  the  affi- 
davit upon  which  the  North  Carolina  warrant  was  issued; 
and  this  affidavit  setting  out  in  detail,  in  conformity  with 
the  law,  the  false  pretenses  upon  which  the  governor  of  Illi- 
nois has  issued  his  warrant,  the  court  is  of  the  opinion  that 
all  the  requirements  antecedent  to  the  issuance  of  the  gov- 
ernor's warrant  have  been  fully  complied  with,  and  that  the 
prisoner  must  therefore  be  remanded  to  the  defendant  Jones, 
who  has  been  duly  appointed  the  agent  of  the  governor  of 
North  Carolina. 

As  to  the  third  objection  made  by  counsel  for  the  prisoner 
to  the  sufficiency  of  the  governor's  warrant,  to-wit:  That  it 
does  not  appear  on  the  face  of  the  papers  that  the  affidavit 
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upon  which  the  North  Carolina  warrant  was  issued,  was  made 
by  a  duly  authorized  officer  in  the  course  of  a  judicial  pro- 
ceeding, it  suffices  to  say  that  the  governor's  warrant  recites 
that  there  was  produced  and  laid  before  him  a  copy  of  a  war- 
rant and  affidavit  made  by  and  before  a  properly  empowered 
officer  in  and  of  the  state  of  North  Carolina  in  accordance 
with  the  laws  thereof.  This  recital  is,  in  the  opinion  of  the 
court,  ample  and  complete. 

The  order  of  this  court  is,  therefore,  that  the  relator  be  re- 
manded to  the  custody  of  the  defendant  Jones,  the  agent  of 
the  governor  of  North  Carolina  ^  and  it  is  ao  ordered. 


(Municipal  Court  of  Chicago,    First  District.) 

Equitable  Mutual  Fire  Insurance  Oompanjr,  a  corporation, 

vs. 
A.  L.  McOrea. 

(February,  1908.) 

1.  PiBB    InSITBANCE — ^FOBEION    INSURANCE    COBPOBATIONS — EFFECT    OF 

Surplus  Line  Act  of  1903.  The  law  of  1903,  in  relation  to  the 
placing  of  surplus  line  insurance  with  foreign  insurance  cor- 
porations not  licensed  to  do  business  in  the  state,  not  merely 
permits  the  agent  to  act  when  the  conditions  provided  by  the 
law  exist  and  procure  a  policy  from  the  unauthorized  company 
but  sanctions  the  issuance  of  the  policy  in  this  state  by  which 
the  transaction  is  completed.  Thus,  all  claims  arising  out  of 
BVLcji  a  policy  are  enforcible  in  this  state  not  only  by  one  but  by 
all  the  parties  to  It. 

2.  Principal  and  Agent — Duty  of  Agent  in  Regard  to  Monet  Rb- 

CEivED  on  Behalf  of  Principal  Which  Has  Arisen  out  of  II- 
.  LEGAL  Transactions.  An  agent  who  has  received  money  on  be- 
half of  his  principal  cannot  defend  against  an  action  brought  by 
the  principal  to  recover  such  money  by  setting  up  that  the  trans- 
action out  of  which  it  arose  was  illegal. 

3.  Maxims — In  Pari  Delicto — Meaning.     The  maxim  in  pari  de- 

licto does  not  mean  that  parties  cannot  recover  who  are  both, 
guilty  but  such  as  are  guilty  in  equal  degree. 
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^lotion  for  new  trial.    Case  No.  752.    Heard  before  Judge 
3Iax  Eberhardt     The  facta  are  stated  in  the  opinion. 
Frederick  A.  Brown,  for  plaintiff. 
Ossi<m  Cameron,  for  defendant. 

Eberhardt,  J.: — 

This  case  is  pending  in  this  court  on  a  motion  for  a  new 
trial.  The  plaintiff  obtained  a  verdict  for  $2,688.25,  repre- 
senting the  amount  of  premiums  collected  by  the  defendant 
as  the  agent  of  the  plaintiff,  an  insurance  company  organized 
and  doing  business  under  the  laws  of  the  Dominion  of  Ca- 
nada and  which  amount  the  defendant  had  failed  to  pay  over 
to  said  company.  The  policies  were  issued  by  the  plaintiff 
in  the  course  of  what  is  commonly  known  as  the  surplus  line 
business,  and  apparently  under  and  in  compliance  with  an 
act  passed  by  our  general  assembly  on,  etc.,  and  entitled 
**An  act  providing  for  licenses  to  agents  to  procure  fire  poli- 
cies in  unauthorized  corporations,  providing  for  a  bond  to  be 
given  by  such  agents,  and  for  a  tax  upon  the  receipts  of  pre- 
miums received  for  policies  so  issued  within  the  state." 

The  motion,  which,  according  to  the  last  attitude  taken  by 
counsel  for  the  defendant,  is  virtually  a  motion  to  set  aside 
the  verdict  of  the  jury  and  dismiss  the  case — ^is  urged  upon 
the  principal  ground  that  notwithstanding  the  act  in  quesr 
tion,  the  plaintiff's  claim  is  based  upon,  or  grows  out  of,  an 
illegal  transaction  or  a  contract  made  invalid  and  inhibited 
by  the  laws  of  the  state  of  Illinois.  It  is  contended  with 
much  emphasis  and  vigor  by  the  defense,  that  the  plaintiff 
in  issuing  its  policies  and  having  a  recognized  agent,  the  de- 
fendant, in  the  state  of  Illinois,  the  business  done  comes 
within  the  provisions  and  the  inhibition  of  the  general  in- 
surance law  of  the  state,  and  not  having  previously  complied 
with  these  provisions,  the  plaintiff  has  no  standing  in  this 
court  and  cannot  recover. 

It  is  further  urged  on  behalf  of  the  defense,  that  the  busi- 
ness done  and  the  policies  issued  by  the  plaintiff  are  not  ren- 
dered lawful  by  the  act  of  1903,  and  do  not  take  the  plain- 
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tiff's  case  out  of  the  operation  of  the  previous  act  passed  by 
our  legislature  regulating  the  conduct  and  providing  for  the 
admission  into  this  state  of  so-called  outside  or  foreign  in- 
surance companies  for  the  purpose  of  doing  a  general  insur- 
ance business.  It  is  said  that  the  Act  of  1903  simply  pro- 
vides that  citizens  of  this  state  may  on  certain  conditions 
obtain  a  license  to  act  as  agents,  and  that  they,  after  diligent 
effort  by  them  made  to  obtain  suflicient  insurance  from  au- 
thorized companies,  may  procure  surplus  insurance  from  such, 
companies  as  are  by  the  general  insurance  law  prohibited 
from  doing  business  in  this  state;  and  that  such  agents,  when 
they  procure  such  surplus  insurance  for  another,  are  the 
agents  of  the  insured  and  can  do  no  act  whereby  the  insur- 
ance company  itself  can  be  exempted  from  the  inhibition  of 
the  statute,  inasmuch  as  they  carry  on  the  insurance  busi- 
ness, with  an  established  agency,  in  this  state.  Although  the 
policies  issued  and  the  contracts  made  may,  by  the  insured, 
be  enforcible  in  Canada,  they  are,  when  made  in  contravene 
tion  of  our  law,  not  enforcible  by  the  insured  in  the  courts 
of  this  state  whose  laws  may  have  been  violated  and  set  at 
defiance. 

The  proposition  that  the  general  insurance  law,  before  the 
act  of  1903,  renders  invalid  all  contracts  made  and  business 
done  in  this  state  by  outside  insurance  companies  not  com- 
plying with  the  provisions  of  the  law  and  the  conditions  the 
law  imposes  upon  them,  and  the  force  and  general  applica- 
tion of  the  long  line  of  cases  cited  by  defendant  in  support 
of  his  contention,  is  conceded. 

But  let  us  see  whether  the  construction  applied  by  the  de- 
fense to  the  act  of  1903  is  correct,  and  whether  the  proposi- 
tion holds  good  that  all  contracts  made  by  the  plaintiff  are 
unlawful  and  not  enforcible  in  this  state,  notwithstanding 
the  provisions  of  this  act,  permitting  so-called  surplus  insur- 
ance by  outside  or  unauthorized  companies. 

It  is  necessary  for  the  purpose  of  this  inquiry  to  quote  the 
act  in  full. 

"An  act  providing  for  licenses  to  agents  to  procure  fire 
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policies  in  unauthorized  corporations,  providing  for  a  bond 
to  be  given  by  such  agents,  and  for  a  tax  upon  the  receipts 
of  premiums  received  for  policies  so  issued  within  the  state. 
(Approved  May  14,  1903.  In  force  July  1,  1903.  L.  1903, 
p.  221 ;  Legal  News  Ed.  p.  182.) 

"80h.  License  to  agents  to  procure  fire  policies  in  unauthor^ 
ized  corporations — Account  kept — Bond).  Sec.  1.  Be  it  en- 
acted hy  the  people  of  the  state  of  Illinais  represented  in  the 
general  assembly.  That  the  superintendent  of  insurance,  in 
consideration  of  the  yearly  payment  of  two  hundred  dollars, 
except  in  counties  having  less  than  one  hundred  thousand  in- 
habitants, in  which  case  the  fee  shall  not  exceed  twenty-five 
dollars,  may  issue  to  citizens  of  this  state  a  license,  revoc- 
able at  any  time,  permitting  the  party  named  in  such  license 
to  act  as  agents  to  procure  policies  of  fire  insurance  from 
corporations,  persons,  partnerships  and  associations  which 
are  not  authorized  to  do  business  in  this  state.  Before  any 
insurance  shall  be  procured  under  or  by  virtue  of  said  li- 
cense, there  shall  be  executed  by  the  licBnsed  agent  an  affida- 
vit, which  shall  be  filed  in  the  insurance  department  of  this 
state  within  thirty  days  after  the  procuring  of  such  insur- 
ance. Such  affidavits  shall  set  forth  that  the  licensed  agent 
is  after  diligent  effort,  unable  to  procure  the  amount  of  in- 
surance required  to  protect  the  property  described  in  said 
affidavit,  from  the  insurance  corporations  duly  authorized 
and  licensed  to  transact  in  this  state. 

"The  agent  procuring  policies  in  such  unauthorized  corpo- 
rations or  with  persons,  partnerships  and  associations,  shall 
keep  a  separate  account  thereof,  open  at  all  times  to  the  in- 
spection of  the  insurance  superintendent,  showing  first,  the 
amount  of  such  insurance  placed  for  any  party;  second,  the 
gross  premiums  charged  thereon;  third,  in  what  corporation 
or  with  what  persons,  partnerships  or  associations  the  insur- 
ance is  placed ;  fourth,  the  date  of  the  policy ;  fifth,  the  term 
thereof,  and  sixth,  the  cities,  towns  and  villages  in  which  the 
insured  property  is  located.  Each  party  receiving  such  li- 
cense shall,  before  transacting  business  thereunder,  execute 
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and  deliver  to  the  superintendent  a  bond  to  the  people  of  the 
tstate,  in  the  penal  sum  of  two  thousand  dollars,  with  such 
sureties  as  the  superintendent  shall  approve,  conditioned  that 
the  said  agent  will  faithfully  comply  with  all  the  require- 
ments of  this  act  and  will  pay  to  the  insurance  superinten- 
dent of  the  state  of  Illinois,  for  the  use  and  benefit  of  said 
state,  a  sum  equal  to  two  (2)  per  cent  upon  the  amount  of 
the  gross  premiums  received  from  policy  holders  upon  aU 
policies  procured  by  him  or  issued  by  him  during  the  preced- 
ing six  months  pursuant  to  this  act,  and  in  default  of  the 
pa3anent  to  said  insurance  superintendent  of  any  sum  to 
which  he  is  entitled  under  this  act,  he,  the  said  insurance  su- 
perintendent, may  sue  for  the  same  in  any  court  of  record 
in  this  state."     (Kurd's  R.  S.,  1905,  p.  1187.) 

Under  the  act,  the  right  of  the  agent  who  is  unable  after 
diligent  effort  to  obtain  sufScient  insurance  from  companies 
authorized  to  do  a  general  insurance  business  in  the  state,  to 
procure  so-called  surplus  insurance  from  an  outside  or  unau- 
thorized company,  is  unquestioned.  It  will  at  once  become 
apparent  that  it  could  not  have  been  the  intention  of  the  leg- 
islature to  authorize  a  citizen  of  this  state,  who  for  the  pur- 
poses of  the  law  is  called  an  agent,  to  procure  that  which  is 
<;ondemned  as  illegal  and  upon  which  the  law  has  placed  its 
ban.  It  is  surplus  insurance  which  may  be  procured.  Can 
it  be  procured  without  the  making  of  a  contract  binding  upon 
the  parties?  Without  the  issuing  of  a  policy  by  the  insurer, 
the  acceptance  of  such  policy  and  the  payment  of  the  pre- 
mium by  the  insured? 

It  does  not  require  more  than  a  mere  reference  to  the  most 
•elementary  principles  of  the  law  to  show  that  this  is  impos- 
sible. But  it  is  not  only  impossible  in  the  law ;  it  is  also  im- 
X>ossible  in  actual  practice.  If  an  agent  desires  to  procure 
surplus  insurance  from  an  outside  insurance  company,  that 
company  would  certainly  not  be  willing  to  make  that  insur- 
ance except  under  a  contract  valid  to  all  intents  and  purposes 
in  the  state  where  the  law  permits  such  insurance  to  be  pro- 
cured. 
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Would  such  insurance  company  issue  its  policies  to  be  de- 
livered by  the  agent  to  the  insured,  permit  him  to  collect — the 
only  thing  practical  in  this  instance — ^the  premium  from  the 
insured  upon  the  delivery  of  the  policies,  and  thus  in  law 
making  the  agent  its  agent,  without  a  right  of  action  in  this 
state  to  compel  the  agent  to  account  for  the  premiums  thus 
received  T 

It  is  not  reasonable  and  consistent  with  log^c  to  contend 
that  the  law  permits  only  certain  acts  of  the  agent  without  at 
the  same  time  sanctioning  the  entire  transaction,  in  other 
words,  a  contract  towards  whose  execution  and  procuring  the 
acts  of  the  agent  are  expressly  authorized  by  the  very  terms 
of  the  law.  Then,  again,  the  act  requires,  among  other 
things,  the  payment  to  the  state  of  an  amount  equivalent 
to  two  per  cent  of  the  premiums  collected  by  the  agent.  This 
is  not  in  the  nature  of  a  forfeiture  or  confiscation  of  pro- 
ceeds, in  whole  or  in  part,  gotten  from  an  illegal  transaction 
or  from  a  contract  under  the  ban  of  the  law;  it  is  a  tax 
levied  by  the  state  upon  what  it  recognizes  as  property  in- 
volving a  properly  right.  Taxes  are  defined  to  be  burdens 
or  charges  imposed  by  the  legislative  power  upon  person  or 
property,  to  raise  money  for  public  purposes.  Cooley,  Const. 
Lim.  587. 

The  state  may,  of  course,  levy  a  tax  upon  property  with- 
out thereby  sanctioning  a  previous  illegal  transaction,  out  of 
which  such  property  may  have  been  obtained;  but  the  state 
will  not  and  cannot,  consistently  with  justice,  expressly  per- 
mit the  doing  of  a  thing,  while  at  the  same  time  declaring 
the  transaction  illegal,  and,  furthermore,  with  knowledge  of 
all  the  facts,  place  a  tax,  as  an  instrument  of  its  own  sup- 
port, upon  the  proceeds  of  such  transaction.  We  repeat,  the 
placing  of  a  tax  upon  property  recognizes  the  legal  char- 
acter of  that  property  and  a  property  right  attaching  to  it. 

This  property  right,  however,  inheres  in  the  plaintiff. 

We  have  no  hesitancy  in  saying  that  the  legislature  never 
intended  consequences,  involved  in  the  theory  of  the  de- 
fense, so  utterly  at  war  with  all  principles  of  justice;  that 
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it  did  not  intend  to  legalize  the  acts  of  a  mere  agent  result- 
ing in  a  contract  made  in  good  f  aith,  and  then  condemn  such 
contract,  and  order  the  doors  of  our  courts  closed  to  the 
party  who  seeks  to  enforce  it.  The  denial  of  all  remedy  for 
the  enforcement  of  an  obligation  or  a  right  is  unknown  to 
our  law. 

We  cannot  quote  apter  language  applicable  to  the  forego- 
ing discussion  than  that  employed  by  the  court  in  the  case  of 
Kellogg  v.  Larkin,  3  Pinney,  123  (Wis.) : 

**  Before  a  court  should  determine  a  transaction  which  has 
been  entered  into  in  good  faith,  stipulating  for  nothing  that 
is  malum  in  se,  *  *  *  to  be  void  as  contravening  the 
policy  of  the  state,  it  should  be  satisfied  that  the  advantage 
to  accrue  to  the  public  for  so  holding  is  certain  and  substan- 
tial, not  theoretical  or  problematical." 

And  Judge  Caldwell  said  in  a  more  recent  case : 

"No  court  ought  to  refuse  its  aid  to  enforce  such  a  con- 
tract on  doubtful  and  uncertain  grounds.  The  burden  is 
on  the  defendant  to  show  that  its  enforcement  would  be  in 
violation  of  the  settled  public  policy  of  this  state,  or  injuri- 
ous to  the  morals  of  its  people."  Swann  v.  Swann  (U.  S.  C. 
C.  E.  D.  Ark.)  12  Fed.  299. 

The  defendant  says  that  an  unauthorized  insurance  com- 
pany cannot,  under  the  guise  of  making  insurance  along  the 
surplus  insurance  line,  transact  a  general  insurance  business 
in  the  state.  So  say  we.  But  as  to  whether  the  plaintiff 
transacted  a  general  insurance  business,  going  outside  the 
surplus  insurance  business,  is  by  no  means  apparent  from 
the  evidence  in  this  case,  and  the  verdict  of  the  jury,  as 
upon  a  question  of  fact,  is  conclusive  upon  this  point. 

We,  moreover,  call  attention  to  the  language  of  the  act 
which  contemplates  policies  not  only  as  procured  but  also 
issued  by  an  agent  in  the  state.  This  shows  that  it  sanctions 
the  making  in  this  state  of  a  contract  of  insurance  along  the 
surplus  line  as  valid.  Issuing  means  executing  an  instru- 
ment, as  well  as  delivering  it,  as  counsel  for  the  plaintiff 
aptly  remarks,  referring  to  the  case  of  Pease  v,  Ritchie,  132 
Illinois,  638-645. 
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Issued  as  used  in  reference  to  the  issuance  of  a  life  insur- 
ance policy  means  that  when  the  policy  is  made  and  delivered 
in  pursuance  with  the  laws  of  the  state  legalizing  such  poli- 
cies, and  is  in  full  effect  and  operation,  it  is  to  he  regarded 
as  issued.     Spencer  v.  Myers,  26  N.  Y.  S.  371,^  73  Hun,  274. 

Hence  when  the  act  of  1903  speaks  of  policies  procured  or 
issued  by  che  agent,  it  is,  in  view  of  the  entire  act,  and  a 
proper  construction  of  it,  equivalent  to  saying  that  such  poli- 
cies were  made  and  delivered  in  pursuance  with  the  laws  of 
the  state  legalizing  such  policies,  i.  e.  sanctioning  such  poli- 
cies to  be  issued  within  the  state,  and  that  such  policies  are 
in  full  effect  and  operation  within  its  entire  jurisdiction. 

We  might  weU  stop  here  by  saying  that  the  act  of  1903 
not  merely  permits  an  agent  to  act,  but  sanctions  the  com- 
pletion of  a  transaction,  in  other  words,  a  contract,  towards 
the  consummation  of  which  the  acts  of  the  agent  are  directed ; 
that  it  not  only  permits  a  surplus  policy  to  be  procured 
from  an  unauthorized  company,  i.  e.  one  not  permitted  to 
do  a  general  insurance  business,  but  also  to  be  issued,  that  is, 
executed  in  this  state;  and  that,  therefore,  the  contract  is  a 
legal  contract,  and  all  claims  arising  out  of  it,  are  enforcible 
in  this  state  not  only  by  one  but  by  all  parties  to  it. 

Much  time  has  been  spent  by  counsel  in  this  case  in  dis- 
cussing the  possible  consequences  which  would  be  involved 
in  the  conclusion  that  the  contracts  under  which  the  plaintiff 
claims  were  illegal  and  invalid  in  this  state,  notwithstanding 
the  act  of  1903.  Counsel  have  cited  a  vast  array  of  authori- 
ties for  and  against  the  proposition  which  holds  that  an 
agent  cannot,  after  an  alleged  illegal  contract  has  been  fully 
executed,  or  an  unlawful  transaction  been  completed,  refuse 
to  account  for  and  pay  over  money — ^the  proceeds  of  such 
transaction — ^received  by  him  for  his  principal. 

Some  of  the  authorities  holding  that  the  principal  may  re- 
cover money  or  property  received  by  the  agent  on  account 
of  his  principal,  or  money  or  property  received  by  one  stand- 
ing in  a  fiduciary  relation,  though  such  money  or  property 

1  Afflnned  150  N.  269,  44  N.  E.  974.— Ed. 
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may  have  been  the  proceeds  of  an  illegal  transaction,  may  be 
noticed  in  the  following  review : 

*'An  agent  who  has  received  money  from,  or  in  behalf  of 
his  principal,  cannot  defeat  an  action  brought  by  the  prin- 
cipal to  recover  it,  npon  the  ground  that  the  contract  under 
which  the  money  was  paid,  or  the  transaction  from  which  it 
was  realized,  or  the  purpose  for  which  it  was  to  be  devoted, 
was  illegal/'  Mechem  on  Agency,  sec.  526,  and  authorities 
cited. 

If  money  had  been  actually  paid  to  an  agent,  for  the  use 
of  his  principal,  the  legality  of  the  transaction,  of  which  it 
is  the  fruit,  does  not  aifect  the  right  of  the  principal  to  re- 
cover it  out  of  the  agent's  hands.  For  though  the  law  would 
not  have  assisted  the  principal  by  enforcing  the  recovery  of 
it  from  the  party  by  whom  it  was  paid,  because  it  is  the 
policy  of  the  law  not  to  aid  the  completion  of  an  illegal  con- 
tract for  another's  use,  this  can  confer  no  right  upon  the 
agent  to  retain  it 

This  doctrine  was  recognized  by  the  court  of  common 
pleas  in  a  case  where  a  broker  having  effected  an  insurance 
upon  a  ship  engaged  in  a  trade  to  the  East  Indies,  contrary 
to  the  7  Geo.  I,  st.  1,  c.  21.  s.  2,  and  having  received  the  loss 
from  the  underwriters  refused  to  pay  it  over  to  his  employer, 
alleging  the  illegality  of  the  transaction  as  a  defense  to  the 
action  for  money  had  and  received  to  his  use.  The  plaintiff, 
however,  had  a  verdict;  and  the  court,  upon  a  motion  for  a 
new  trial,  thought  the  verdict  right.  And  in  a  subsequent 
case,  when  the  defendants  had  received  money  for  the  plain- 
tiff, as  the  price  of  counterfeit  coin,  which  they  had  been  em- 
ployed to  carry  and  procure  payment  for,  from  the  parties 
who  purchased  it,  it  was  held  that  the  illegality  of  the  trans- 
action furnished  no  defense  to  them  in  an  action  for  money 
had  and  received. 

And,  in  both  these  cases,  the  court  considered  the  original 
transaction  as  forming  no  part  of  that  implied  contract  aris- 
ing from  the  receipt  of  the  money  which  formed  the  ground 
of  the  action.    Dunlap's  Paley  on  Agency,  pp.  61,  62. 
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In  the  case  of  Brooks  v.  Martin,  2  Wall.  70,  the  supreme 
court  of  the  United  States  held,  that  after  a  partnership  con- 
tract confessedly  against  public  policy  has  been  carried  out, 
and  money  contributed  by  one  of  the  partners  has  passed 
into  other  forms,  the  results  of  the  contemplated  operation 
completed,  a  partner,  in  whose  hands  the  profits  are,  cannot 
refuse  to  account  for  and  divide  them  on  the  ground  of  the 
illegal  character  of  the  original  contract;  especially  where 
the  facts  appearing  are  such  as  to  charge  such  partner  with 
a  fiduciary  relation,  and  the  law  governing  such  relations  ap- 
plies. 

The  money  and  other  property  for  which  suit  was  brought 
were  clearly  the  proceeds  of  an  illegal  transaction.  Justice 
Miller,  speaking  for  the  court,  said:  '*We  think  that,  in 
point  of  fact,  the  allegation  of  the  answer — ^that  the  traffic 
in  which  this  firm  engaged  was  the  buying  up  of  the  soldiers' 
claims,  before  any  scrip  or  land  warrants  were  issued,  and 
not  the  purchase  and  sale  of  bounty  land  warrants  and  scrips 
— is  true.  We  have  as  little  doubt  that  the  traffic  was  ille- 
gal." 

•*It  is,"  the  court  further  says,  "to  have  an  account  of 
these  funds,  and  a  division  of  these  proceeds,  that  this  bill 
is  filed.  Does  it  lie  in  the  mouth  of  the  partner  who  has,  by 
fraudulent  means,  obtained  possession  and  control  of  all  these 
funds,  to  refuse  to  do  equity  to  his  other  partners,  because 
of  the  wrong  originally  done  or  intended  to  the  soldier?  It 
is  difficult  to  perceive,  how  the  statute,  enacted  for  the  benefit 
of  the  soldier,  is  to  be  rendered  any  more  effective  by  leav- 
ing all  this  in  the  hands  of  Brooks,  instead  of  requiring  him 
to  execute  justice  as  between  himself  and  his  partaer;  or 
what  rule  of  public  morals  will  be  weakened  by  compelling 
him  to  do  so.  *  *  *  The  transactions  which  were  illegal 
have  become  accomplished  facts  and  cannot  be  affected  by 
any  action  of  the  court  in  this  case." 

The  court  goes  on  to  quote  the  language  of  Lord  Chan- 
cellor Cottenham  in  deciding  a  similar  case  {Sharp  v.  Tay- 
lor, 2  PhiUips,  Chancery,  801)  which  is  as  follows:    *'The 
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answer  to  the  objection  (the  illegality  of  the  transaction  out 
of  which  the  present  suit  arose)  appears  to  me  to  be  this, — 
that  the  plaintiff  does  not  ask  to  enforce  any  agreement  ad- 
verse to  the  provisions  of  the  act  of  parliament.  He  is  not 
seeking  compensation  and  payment  for  an  illegal  voyage. 
That  matter  was  disposed  of,  when  Taylor  (the  defendant) 
received  the  money;  and  plaintiff  is  now  only  seeking  pay- 
ment for  his  share  of  the  realized  profits.  •  •  •  As  be- 
tween these  two,  can  this  supposed  evasion  of  the  law  be  set 
up  as  a  defense  by  one  against  the  otherwise  clear  title  of 
the  other.  •  •  •  The  answer  to  this,  as  to  the  former 
case,  will  be  that  the  transaction  alleged  to  be  illegal  is  com- 
pleted and  closed,  and  will  not  in  any  manner  be  affected  by 
what  the  court  is  asked  to  do  between  the  parties.  •  •  • 
The  difference  between  enforcing  illegal  contracts,  and  assert- 
ing title  to  money  which  has  arisen  from  them,  is  distinctly 
taken  in  Tenant  v.  Elliott,^  and  Farmer  v.  Russell  *  (already 
quoted)  and  recognized  and  approved  by  Sir  William  Grant 
in  Thomson  v.  Thomson} 

'* These  cases,"  Justice  Miller  further  says,  "were  all  re- 
viewed in  the  opinion  of  this  court  in  the  case  of  McBlair  v. 
Gibbs  (17  Howard,  232)  and  the  language  here  quoted  from 
the  principal  case  is  there  referred  to  with  approbation.  We 
are  quite  satisfied  that  the  doctrine  thus  announced  is 
sound.'' 

This  doctrine  was  recognized  and  applied  in  the  following 
cases:  Plcmters'  Bcmk  v.  Union  Bank,  16  Wall.  483,  to  a 
case  of  money  received  from  the  sale  of  **  Confederate 
Bonds;*'  Armstrong  v.  America/n  Bank,  133  U.  S.  433,  and 
Lehmam,  v.  Strassberg,  2  Woods,  563,  Fed.  Cas.  No.  8216 
both  holding  a  person  who  loans  money  to  another  to  pay 
losses  sustained  in  illegal  transaction  may  recover  same; 
Western  Union  Tel.  Co,  v.  Union  Pacific  Co,,  1  McCrary,  563, 
3  Fed.  417,  holding  property  acquired  under  void  contract 

1  Bosanquet  &  Puller,  3. — ^Ed. 

2  Id.  29— Ed. 

«  7  Vesey,  473.— Ed. 
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must  be  distributed  according  to  equity;  W(pnn  v.  Kelly,  2 
McCrary,  630,  5  Fed.  584,  where  joint  owner  was  held  liable 
to  account  to  his  associates  for  money  paid  under  an  illegal 
but  completed  contract,  and  in  Cook  v,  Sherman,  4  McCrary, 
26,  20  Fed.  167,  where  the  precise  question  as  presented  in 
the  case  of  Brooks  v.  Martin  was  presented. 

In  the  case  of  Penn  Mutual  Life  Insurance  Co,  v.  Bradley 
€i  al.y  21  N.  Y.  S.  876,^  in  which  the  facts  were  almost  identical 
with  the  present  case,  the  court,  after  stating  the  action  was 
brought  to  recover  for  money  had  and  received  by  the  defend- 
ants for  the  plaintiff  while  they  were  acting  as  plaintiff's 
agent  in  procuring  life  insurance  and  collecting  premiums, 
said:  «*•  •  •  the  appellant  contends  that  the  plaintiff  was 
not  entitled  to  recover  the  premiums  for  the  reason  that  the 
company  was  not  authorized  to  do  an  insurance  business  in  the 
state  of  New  York."  And  the  court,  deciding  the  case,  said: 
^**  •  •  the  defendants  having  received  the  money  as 
plaintiff's  agent,  they  are  not  at  liberty,  when  called  upon  for 
payment,  to  set  up  such  a  defense." 

In  the  case  of  SnM,  Taylor  &  Co,  v.  Pells,  113  HI.  150,  our 
own  supreme  court  said:  *' Whatever  may  be  thought  as  to 
the  legality  of  such  a  contract  or  subscription,  its  illegality, 
if  any,  rests  solely  upon  the  suggestion  that  the  same  is 
merely  against  public  policy,  and  not  upon  the  ground  that 
there  is  anything  immoral  or  criminal  in  such  a  contract. 
In  such  case,  an  agent  who  has  received  money  for  his  prin- 
cipal cannot  by  law  set  up  such  supposed  illegality  as  a  rea- 
son why  he  should  not  pay  over  the  same  to  his  principal. 
The  law  in  such  a  case  does  not  permit  the  agent  to  make 
such  a  defense.  He  is  estopped  by  the  relation  of  agency, 
and  the  receipt  of  the  money." 

We  admit  that  the  authorities  do  not  all  agree.  There 
seems  to  be  a  tendency  in  some  jurisdictions  to  deny  the 
principal  the  right  to  recover  in  a  case  based  upon  a  trans- 
action involving  criminality  or  moral  turpitude,  or  in  a  case 
where  both  the  agent  and  the  principal  have  directly  partici- 
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pated  in  the  unlawful  transaction.  Todd  v.  Rafferfy,  30  N. 
J.  Eq.  254 ;  Farley  v.  St.  Paul,  etc.,  By.  Co.,  4  McCrary,  141, 
142,  14  Fed.  115;  Jackson  v.  McLean,  36  Fed.  213;  Morrison 
V.  Bennett,  20  Mont.  560,  52  Pac,  553 ;  Booth  v.  Hodgson,  ft 
T.  R.  405;  Kirk  v.  Morron,  6  Heisk.  (Tenn.)  445;  Lemon  v. 
Orosskopf,  22  Wis.  447 ;  Bishop  v.  American  Preservers  Co., 
157  111.  284;  Gregory  v.  WUson,  36  N.  J.  L.  315;  King  v. 
Winanits,  71  N.  C.  469;  Columbia  Carriage  Co,  v.  Hatch,  19 
Texas  Civ.  App.  120,  47  S.  W.  288;  Wiggins  v.  Bisso,  92* 
Tex.  219,  47  S.  W.  637;  Mexican  Banking  Co.  v.  Lichten- 
stein,  10  Utah,  343;  Watson  v.  Murray,  23  N.  J.  Eq.  257; 
Thomie  v.  Tran^elers'  Ins.  Co.,  80  Pa.  St.  15;  McMuUen  v.. 
Hoffman,  174  U.  S.  639. 

But  it  is  difficult,  as  far  as  the  cases  are  concerned  in 
which  the  maxim  in  pari  delicto  is  applied,  to  conceive  it 
more  consistent  with  justice  to  require  an  innocent  agent  re- 
ceiving for  his  principal  the  proceeds  of  an  illegal  transac- 
tion fully  completed  and  a  thing  of  the  past,  to  disgorge  and  • 
pay  over  such  proceeds  to  his  principal,  than  to  require  a. 
man  to  do  the  same  thing  whose  acts  are  as  odious  as,  or  even 
more  so,  than  the  principal's.  This  distinction  can  be  only 
accounted  for  by  placing  too  much  stress  upon  and  giving 
unlimited  scope  to  a  mere  abstract  legal  maxim,  such  as  that 
in  pari  delicto  potior  est  conditio  defendentis. 

The  danger  resulting  from  a  too  wide  application  of  ab- 
stract legal  maxims,  and  the  injustice  or  even  absurdities  it 
sometimes  leads  to,  is  forcibly  pointed  out  by  Justice  Chris- 
tiancy,  who  was  one  of  the  ablest  judges  that  ever  sat  on  the- 
bench  of  any  supreme  court.  In  the  case  of  Quirk  v. 
Thomas,  6  Mich.  76,  110,  he  says:  **One  qualification  of  the 
rule  is  that  the  rule  itself  shall  not  be  made  an  engine  of 
wrong  and  injustice  in  the  hands  of  the  wrongdoer.  •  •  • 
The  rule  in  question  is  the  same  which  declares  that  a  party 
'must  come  into  court  with  clean  hands' — 'that  no  polluted 
hand  shall  touch  the  pure  fountain  of  justice' — that  the 
court  will  not  aid  a  party  seeking  the  reward  of  his  ini- 
quity.    •     •     • 

**Not  only  is  it  incompetent  to  set  up   such   a   defense^ 
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against  an  innocent  party,  but  the  law  will  discriminate  as 
to  the  degrees  of  guilt,  as  between  the  immediate  parties; 
and  it  is  well  settled,  both  at  law  and  equity,  that  to  enable 
a  party  to  a  transaction  merely  illegal  as  against  public 
policy,  to  show  his  own  fraud  in  his  own  defense,  the  plain- 
tiff must  not  only  be  in  delicto  but  in  pari  delicto.  And  it 
is  in  this  class  of  cases  that  the  rule  in  pari  delicto  especially 
applies;  and  though  the  plaintiff  may,  to  some  extent,  have 
participated  in  the  illegal  transaction,  yet,  if  not  equaUy 
guilty  with  the  defendant,  (or  at  least  if  there  be  strong 
mitigating  circumstances  in  his  favor)  the  latter  will  not  be 
allowed  to  avail  himself  of  the  defense.'' 

In  addition  to  this,  we  may  point  out  more  especially  that 
the  maxim  in  pari  delicto  does  not  mean  that  parties  cannot 
recover,  who  are  both  guilty,  but  such  as  are  guilty  in  equal 
degree. 

It  may  be  said,  in  view  of  what  appears  from  the  evidence 
in  this  case,  that  the  defendant,  a  resident  and  citizen  of 
Illinois,  was  in  aU  respects  better  advised  as  to  the  laws  of 
his  own  state  than  the  plaintiff;  having  repeatedly  assured 
plaintiff  that  by  writing  insurance  on  property  of  citizens 
located  in  this  state,  it  was  not  violating  any  law,  he  lulled 
the  plaintiff  into  a  state  of  security;  by  his  endorsement  on 
every  policy  issued,  that  it  was  issued  in  compliance  with 
the  act  of  1903,  and  assuring  the  plaintiff  of  that  fact,  he 
obtained  from  the  plaintiff  in  the  shape  of  its  policies  the 
means  of  collecting  large  amounts  of  money  as  premiums 
paid  by  the  insured  to  him,  the  agent  of  the  plaintiff, — ^that 
in  view  of  all  these  facts,  his  degree  of  guilt,  if  any,  is  greater 
than  the  plaintiff's,  and  he  should,  on  that  account,  be  es- 
topped from  pleading  the  illegality  of  these  entire  transac- 
tions as  a  defense  in  this  case. 

There  is,  however,  still  another  view  to  be  taken  in  the 
consideration  of  this  question,  and  this  is  with  special  refer- 
ence to  the  act  of  1903.  Admitting,  for  the  sake  of  argu- 
ment, that  the  several  contracts  of  insurance  were  illegal,  as 
being  in  contravention  of  the  general  insurance  law,  yet  the 
act  cited  expressly  permits  and  sanctions  the  act  of  the  agent 
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in  procuring  the  several  contracts,  and  hence  the  agent  in 
so  doing  is  not  placed  even  in  delicto,  much  less  in  pari  de- 
licto. 

In  this  event  the  law,  as  settled  by  numerous  decisions,  re- 
quires him  to  account  for  and  pay  over  the  money  received 
by  him  on  account  of  his  principal.  Especially  in  view  of 
the  general  law  of  this  state,  regulating  insurance  companies, 
which  does  not  expressly  prohibit  the  bringing  of  a  suit, 
either  in  law  or  equity,  on  any  claim,  legal  or  equitable, 
whether  arising  out  of  contract  or  tort,  in  case  the  statute 
for  the  admission  of  outside  or  foreign  corporations  be  not 
complied  with. 

Is  there,  in  view  of  what  has  been  said,  any  reason  in  the 
claim,  that  we  must  adopt  a  construction  of  the  act  which 
would  allow  an  agent,  and  make  it  perfectly  lawful  for  him, 
to  procure  so-called  surplus  insurance  from  an  unauthorized 
insurance  company;  allow  him  to  receive  its  policies,  and, 
upon  delivery  of  such  policies  to  the  insured,  collect  the  pre- 
miums; then  permit  him  simply  to  put  the  money  into  his 
pockets  and  refuse  to  pay  it  over  to  his  principal?  And  all 
this  on  the  plea  that  what  he,  the  agent,  had  done  was  per- 
fectly right  and  sanctioned  by  the  law,  while  what  the  in- 
surer and  the  insured  had  done  was  absolutely  void,  and 
odious  in  the  eye  of  the  law.  We  do  not  think  reason  and 
justice  would  require  us  to  adopt  such  a  construction. 

In  view  of  what  we  hold  to  be  the  law  and  for  the  reason 
that  all  disputed  questions  of  fact  have  been  properly  settled 
by  the  verdict  of  the  jury,  the  court  must  deny  the  motion 
for  a  new  trial  and  orders  that  judgment  be  entered  on  the 
verdict. 

Judgment  on  verdict. 
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{Superior  Court  of  Cook  County,) 

People,  ex  reL  George  Frank,  Louis  Stein  and  Robert 

0.  Davis 

vs. 

James  Pease,  Sheriff. 

(April  15,  1899.) 

1.  Habeas  Cobpus  Based  on  UNCx)N8TiTunowAi.  Statute — Jurisdic- 

tion OF  CiEcuiT  CousTS.  The  circuit  courts  have  jurisdiction  to 
determine  the  constitutionality  of  acts  of  the  legislature  In  a 
habeas  corpus  proceeding. 

2.  Habeas  Cobpus — Effect  of  Decisions  of  the  Sufbeme  Coubt  as 

TO  THE  Jurisdiction  of  Cibcupt  Coubts.  Upon  a  review  of  the 
decisions  of  the  Supreme  Court  to  the  effect  that  constitutional 
questions  are  to  be  eliminated  In  habeas  corpus  proceedings  held 
that  thej  lay  down  a  rule  of  practice  for  cases  of  applications 
for  the  writ  of  habeas  corpus  In  the  Supreme  Court  and  not  for 
cases  In  the  circuit  courts.  People  v.  Jonas,  173  111.  316,  conaid- 
ered  and  distinguished. 

3.  Constitutionai.  Law.    Act  of  April  9, 1875,  Pbohibiting  Sales  of 

Railboad  Tickets  by  Unauthobized  Pebsons  is  Unconstitution- 
al. The  act  of  April  9, 1875>,  prohibiting  sales  of  railroad  tickets 
by  unauthorized  persons  is  unconstitutional  and  void,  because  It 
amounts  to  a  deprivation  of  property  without  due  process  of  law 
and  Is  an  unwarranted  interference  with  trade  and  personal 
liberty  and  freedom  of  occupation.  People  ex  rel.  Tyroler  v. 
Warden,  157  N.  Y.  116,  51  N.  E.  1006,  approved  and  followed, 

4.  Habeas  Cobpus  to  Secure  Discharge  of  Relatobs  Indicted  un- 

der AN  Unconstitutional  Statute.  The  relators  were  indicted 
for  violation  of  the  Act  of  April  9,  1875,  entitled  "An  act  to  pre- 
vent frauds  upon  travelers  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  of  passengers."  Upon  habeas 
corpus  proceedings  to  obtain  the  discharge  of  the  relators,  the 
act  held  unconstitutional  and  the  relators  discharged. 

Habeas  corpus  on  relation  of  George  Frank,  Louis  Stein 
and  Robert  C.  Davis.  Superior  Court  of  Cook  County. 
Heard  before  Judge  Theodore  Brentano,  April  15,  1899.  The 
facts  are  stated  in  the  opinion. 

R,  Prendergast  and  John  B.  McFee,  attorneys  for  relators. 

Charles  S,  Deneen,  state's  attorney,  Willard  McEwen,  and 
Wm.  S,  Forrest,  attorneys  for  defendant. 


126  Circuit  Courts  op  Illinois. 

Brentano,  J. : — 

The  relators  were  indicted  at  the  April  term,  1898,  of  the 
criminal  court  of  Cook  county,  for  violation  of  an  act  of  the 
le^slature  enacted  in  1875.  The  act  purports  to  be  for  the 
prevention  of  frauds  upon  travelers  and  owners  of  railroads, 
steamboats  or  other  conveyances  for  the  transportation  of 
passengers. 

The  first  section  of  the  act  makes  it  the  duty  of  the  owner 
of  any  railroad  or  steamboat  for  the  transportation  of  pas- 
sengers to  provide  each  agent  who  may  be  authorized  to  sell 
tickets  or  other  certificates  entitling  the  holder  to  travel  upon 
any  railroad  or  steamboat  with  a  certificate  setting  forth  the 
authority  of  such  agent  to  make  such  sales.  Section  two  of 
this  act  makes  it  unlawful  for  any  person  not  possessed  of 
such  authority  so  evidenced  from  a  railroad  company,  to  sell, 
barter,  or  transfer  for  any  consideration  whatever,  the  whole 
or  any  part  of  any  ticket  or  tickets,  passes  or  other  evidence 
of  the  holder's  title  to  travel  on  any  railroad  or  steamboat. 
Section  3  provides  that  any  person  violating  the  provisions 
of  section  22  shall  be  liable  to  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars  ($500)  and  by  imprisonment 
not  exceeding  one  (1)  year,  or  either,  or  both,  in  the  discre- 
tion of  the  court. 

The  relators  sued  out  these  writs  of  haheas  corpus  alleging 
the  unconstitutionality  of  the  act,  especially  in  so  far  as  the 
validity  of  said  section  two  is  concerned,  it  being  maintained 
that  the  act  is  in  conflict  with  the  constitution  of  the  United 
States  and  of  the  state  of  Illinois  in  that  it  deprives  the  re- 
lators of  property,  and  is  an  unwarranted  interference  with 
trade  and  personal  liberty  and  freedom  of  occupation  with- 
out due  process  of  law,  and  in  that  it  makes  penal  or  crim- 
inal, an  act  harmless  in  itself  and  not  hurtful  to  the  com- 
munity. 

Counsel  for  relators  and  the  special  counsel  appearing  for 
the  state  have  exhaustively  and  elaborately  argued  their  re- 
spective sides  of  the  propositions  involved,  and  are  entitled 
to  great  credit  for  the  careful  study  and  analysis  of  the  ques- 
tions submitted.     In  addition  to  the  consideration   I  have 
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^ven  to  the  oral  and  written  arguments  of  counsel,  I  have 
-considered  the  opinions  of  Judges  Gibbons  and  Dunne  of 
the  circuit  court,  rendered  in  cases  similar  to  the  one  at  bar.^ 
These  judges  hold  the  statute  unconstitutional,  and  I  am  not 
disposed  to  disagree  with  them. 

Counsel  for  the  state  in  discussing  the  question  as  to 
i^hether  the  statute  is  a  valid  and  legitimate  exercise  of  the 
police  power  says  on  page  27  of  his  brief:  ^^Burdick  v.  Peo- 
ple, 149  111.  600,  is  authority  that  settles  every  question  at 
issue  in  this  case  except  the  contention  on  behalf  of  the  de- 
fendants which  arises  out  of  the  claim  that  the  statute  is  a 
regulation  of  interstate  commerce.  The  Burdick  Case  is  con- 
trolling authority  until  it  is  reversed  or  annulled/'  and  asks 
*'Will  your  honor  expunge  the  opinion  of  the  supreme  court 
on  grounds  expressly  held  by  the  supreme  court  to  be  in- 
suflScient?" 

This  court  does  not  feel  bound  to  accept  the  decision  of 
that  case  as  reported  as  final  upon  the  questions  here  in- 
volved, and  in  doing  so  I  feel  justified  by  reason  of  the  novel 
and  significant  announcement  made  by  the  supreme  court  in 
the  case  of  In  re  Burdick  v.  People,  162  111.  48,  that  **the 
judgments  of  a£Srmance  in  the  Burdick  Cases  and  the  opin- 
ions of  the  court  in  deciding  them  are  conclusive  only  as  be- 
tween the  parties  to  those  cases,  viz:  the  people  of  the  state 
of  Illinois  and  Burdick."  In  view  of  this  statement  that 
case  is  enveloped  with  an  atmosphere  of  doubt  which  detracts 
from  its  value  as  an  authority,  and  I  therefore  do  not  feel 
bound  by  that  decision,  and  am  not  precluded  from  passing 
upon  the  questions  involved,  unless  I  am  without  jurisdiction 
to  do  so. 

The  decision  of  the  supreme  court  in  case  of  People  v. 
Jones,  173  El.  316,  is  cited  by  the  special  counsel  for  the 
state  as  presenting  an  insuperable  barrier  to  the  power  of 
this  court  to  discharge  the  relators  on  writ  of  habeas  corpus 
even  though  the  court  should  be  of  the  opinion  that  the  act  un- 
der consideration  is  unconstitutional.     It  is  claimed  that  the 

1  Reported  in  this  volume. — Ed. 
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decision  in  that  case  has  determined  that  constitutional  ques- 
tions will  not  be  decided  on  habeas  corpus.  I  have  consid- 
ered that  decision  and  have  weighed  carefully  the  elaborate 
discussion  of  counsel  concerning  the  same.  In  that  case  the 
relator,  after  conviction  of  the  offense  with  which  he  had 
been  charged,  filed  an  original  petition  for  a  writ  of  habeas 
corpus  in  the  supreme  court.  He  had  been  convicted  and 
was  being  held  by  virtue  of  a  certain  mittimus  for  his  arrest 
and  commitment  issued  by  a  competent  court,  and  the  avowed 
purpose  of  the  petition  in  that  case  was  to  test  the  constitu- 
tionality of  the  act  under  which  he  had  been  convicted. 

* '  The  question  presented  to  the  supreme  court  was,  whether 
or  not,  under  the  statute  of  this  state  regulating  the  subject 
of  habeas  corpus,  the  petitioner,  who  had  been  regularly  im- 
prisoned by  virtue  of  a  mittimus,  after  judgment,  could,  in 
the  mode  there  pursued,  test  the  constitutionality  of  the  act 
under  which  the  conviction  was  had.  In  deciding  the  ques- 
tion adversely  to  the  petitioner,  the  court  held  that  the  proper 
remedy  of  the  petitioner  was  an  appeal  from  the  judgment 
under  which  he  was  imprisoned.  In  that  case  the  court  eon- 
cedes  to  the  justice  of  the  peace  full  power  and  jurisdiction 
to  decide  all  questions  in  the  case,  including  the  question 
whether  the  law  under  which  the  prosecution  was  instituted 
was  constitutional.  Therefore,  if  the  petitioner  in  that  case 
had  argued  the  question  of  the  constitutionality  of  the  ordi- 
nance involved  in  that  case  before  the  justice,  the  latter  would 
have  had  the  power  to  discharge  the  defendant  had  he  come  to 
the  conclusion  that  the  ordinance  contravened  the  funda- 
mental law  of  the  state. 

It  seems  to  me  manifest  that  the  distinguishing  feature  of 
that  case,  and  which  moved  the  court  to  hold  that  the  mode 
there  pursued  of  bringing  the  case  to  the  supreme  court  for 
review  was  erroneous  and  came  too  late,  was  to  be  found  in 
the  fact  that  a  conviction  had  properly  been  had  after  a  trial 
in  which  the  question  of  constitutionality  had  not  been  raised. 
Unquestionably  the  ordinary  remedy  available  after  convic- 
tion is  by  appeal  or  writ  of  error.  If  there  (after  having 
been  charged  with  the  violation  of  an  ordinance)  the  prisoner 
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was  found  to  have  been  in  fault  for  not  having  raised  the 
question  of  constitutionality,  how  can  it  reasonably  be  con- 
tended in  the  case  at  bar  that  the  relators  are  precluded  from 
raising  this  question  while  they  merely  stand  charged  with 
the  offense  and  before  conviction? 

If  the  effect  of  the  Jonas  decision  is  that  constitutional 
questions  are  to  be  eliminated  in  habeas  corpus  proceedings, 
then  it  would  follow  that  the  writ  itself  would  be  suspended 
in  cases  wherein  it  was  most  urgently  needed.  A  citizen  de- 
prived of  his  liberty  under  a  law  in  contravention  of  the 
federal  constitution  or  the  constitution  of  this  state,  and  in 
defiance  of  the  provisions  of  either  of  these  constitutions,  is 
outraged  to  the  same  extent  as  if  he  were  held  under  no  color 
of  authority  whatsoever.  It  can  not  be  assumed,  in  the  ab- 
sence of  an  expressed  and  unequivocal  ruling,  that  the  su- 
preme court  of  Illinois  intended  to  suspend  the  writ  of  ha- 
beas corpus  in  all  cases  where  commitments  were  held  under 
void  statutes.  To  hold  this  would  in  effect  be  in  defiance  of 
the  federal  and  state  constitutions,  and  an  attempt  of  the 
courts  to  suspend  habeas  corpus. 

In  the  following  cases  our  supreme  court  determined  the 
validity  of  statutes  on  habeas  corpus  cases  brought  origi- 
nally in  that  court :  People  v.  Turner,  55  lU.  280 ;  People  v, 
lUinois  State  Reformatory,  148  111.  413.  Moreover,  the 
United  States  supreme  court  has  determined  this  question 
differently  from  the  Jonas  Case,  and  such  is  the  overwhelm- 
ing weight  of  authority.  Ex  parte  Siebold,  100  U.  S.  371;. 
Ex  parte  Clarke,  100  U.  S.  399;  Ex  parte  Smith,  36  S.  W. 
628, 135  Mo.  223. 

The  proper  view  of  the  Jonas  decision  seems  to  me  to  be 
that  the  supreme  court  of  Illinois  intended  by  that  decision 
to  lay  down  a  rule  of  practice  for  cases  of  applications  for 
the  writ  of  habeas  corpus  in  that  court.  The  jurisdiction 
of  the  supreme  court  of  Illinois,  and  of  the  circuit  court  and 
of  the  superior  court  of  this  county,  is  concurrent  in  haheas 
corpus.  It  is  moreover  true  that  the  supreme  court  of  Illi- 
nois has  the  right  to  decline  to  assume  jurisdiction  in  habeas 
corpus,  whereas  a  judge  of  a  nisi  prius  court  must  issue  the 
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writ  under  severe  penalties.  The  supreme  court  did  not  in- 
tend by  the  Jonas  decision  to  fix  any  practice  applicable  to 
the  circuit  courts  or  to  the  superior  court  of  this  county,  for 
the  good  reason  that  that  subject  was  not  before  the  court- 
That  statutes  relating  to  habeas  corpus  and  to  mandamus, 
though  in  terms  applicable  to  both  the  supreme  court  and 
the  circuit  courts,  may  only  be  enforced  in  one  court,  ia 
shown  by  repeated  decisions  of  our  supreme  court  in  which 
it  declines  to  be  controlled  by  the  mandamus  statute  as  in 
the  Jonas  Case  it  declined' to  grant  the  application  for  the 
writ  of  habeas  corpus.  People  ex  rel.  Cunningham  v.  This- 
tlewood,  103  m.  139 ;  Hawkins  v.  Harding,  35  111.  App.  25. 

The  writ  of  habeas  corpus  is  the  last  resort  of  the  citi- 
zen oppressed  by  wrongful  imprisonment,  wholly  regardless 
of  the  person  or  power  by  whose  act  the  imprisonment  is 
brought  about  and  wholly  regardless  of  the  pretense  under 
which  such  illegal  imprisonment  is  had.     From  time  imme- 
morial the  right  of  a  court,  such  as  this  to  inquire  into  un- 
lawful imprisonment,  has  been  boundless  as  the  instances  of 
such  imprisonment.     The  law  has  never  recognized  a  limit 
as  to  the  cases  in  which  this  court  will  or  will  not  inquire 
into  illegal  restraint  or  imprisonment.     So  great  is  the  dig- 
nity of  this  writ  that  each  court  and  each  judge  exercising 
authority  under  it  is  responsible  only  to  his  own  conscience 
and  to  his  own  judgment  of  what  the  law  is.     The  law  com- 
mands the  court  and  the  judge  to  exercise  this  power  to  the 
end  that  no  man  may  be  illegally  imprisoned.     The  supreme 
court  of  this  state  in  the  case  of  The  People  v.  Bradley,  60 
111.  390,  401,  says:   **The  circuit  courts  of  this  state  possess 
an  original  common  law  jurisdiction  in  criminal  cases  an- 
swering to  that  of  the  king's  bench.     Consequently,  if  our 
habeas  corpus  act  had  never  been  passed,  jurisdiction  of  the 
writ  would  have  devolved  upon  the  circuit  courts  by  the 
common  law."     It  has  been  held  in  the  case  of  People  v. 
Bradley,  that  the  circuit  courts  possess  original  common-law 
jurisdiction  in  habeas  corpus,  independently  of  the  habeas 
corpus  statute.      In  the  Bradley   Case   the  supreme   court, 
quoting  from  ancient  books  on  the  law  say,  at  page  398: 
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**The  habeas  corpus  ad  suhjiciendum  (so  termed  from  the 
language  of  the  writ,  to  undergo  and  receive  all  such  things 
as  the  court  shall  consider  of  the  party  in  that  behalf)  is 
that  which  issues  in  criminal  cases,  and  is  deemed  a  preroga- 
tive writ  which  the  king  may  issue  to  any  place,  he  having  a 
right  to  be  informed  of  the  state  and  condition  oi  the  pris- 
oner, and  for  what  reasons  he  is  confined.  It  is  also,  in  re- 
gard to  the  subject,  deemed  a  writ  of  right,  that  is,  such  an 
one  as  he  is  entitled  to  ex  debito  justituB,  and  is  in  the  nature 
of  a  writ  of  error  to  examine  the  legality  of  the  commitment, 
and  therefore  commands  the  day,  the  caption  and  cause  of 
detention  to  be  returned."  1  Chit.  Crim.  Law,  120;  2  Tom- 
lin's  Law  Diet.,  63,  64.  To  the  same  effect  is  4  Bacon's 
Abridgment,  564. 

In  the  case  of  The  People  v.  Turner,  15  111.  280,  the  su- 
preme court  of  this  state  delivered  an  opinion  which  is  one 
of  the  land  marks  of  the  law,  and  in  which  that  court  held, 
not  only  that  it  had  authority  in  habeas  corpus  causes  to 
pass  on  the  validity  of  statutes,  but  held  two  statutes  therein 
mentioned  to  be  unconstitutional  and  void. 

I  am  constrained  to  administer  the  law  in  these  cases  ac- 
cording to  the  wise  principles  announced  by  the  supreme 
court  in  the  case  of  People  v.  Turner.  In  that  case  the  su- 
preme court  says  (pp.  287-8) :  **It  is  a  grave  responsibility 
to  pronounce  upon  the  acts  of  the  legislative  department. 
It  is,  however,  the  solemn  duty  of  the  courts  to  adjudge  the 
law,  and  guard,  when  assailed,  the  liberty  of  the  citizen. 
The  constitution  is  the  highest  law;  it  commands  and  pro- 
tects all.  Its  declaration  of  rights  is  an  express  limitation 
of  legislative  power,  and  as  the  laws  under  which  the  de- 
tention is  had,  are  in  conflict  with  its  provisions,  we  must  so 
declare.'' 

As  late  as  1894  the  supreme  court,  in  the  case  of  People 
V.  Illinois  State  Beformatory,  148  lU.  413,  on  habeas  corpus, 
passed  upon  the  validity  and  constitutionality  of  a  state  stat- 
ute. So  it  is  manifest  that  from  the  foundation  of  the  state 
down  to  the  decision  of  the  Jonas  Case,  it  was  the  law  of 
this  state  that  the  supreme  court,   as  well   as   the  circuit 
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courts,  might  pass  on  the  validily  of  statutes  in  habeas  cor- 
piis  proceedings.  It  will  be  noticed  in  the  case  of  The  Peo- 
ple V,  Jonas,  173  111.  316,  that  one  of  the  reasons  for  the  ren- 
dition of  such  an  opinion  is  found  in  the  closing  sentences 
of  the  opinion,  where  the  court  says:  "The  effect  of  grant- 
ing writs  in  cases  of  this  kind  would  be  to  allow  defendants 
in  all  convictions  under  ordinances  or  statutes,  the  validity 
of  which  might  be  questioned,  to  come  directly  to  this  court 
by  a  proceeding  in  h/hbeas  corpus  instead  of  appealing  or 
prosecuting  writs  of  error  as  the  law  contemplates."  I 
therefore  am  of  opinion  that  the  Jonas  Case  in  no  manner 
affects  the  power  of  this  court  to  determine  the  constitu- 
tionality of  the  acts  of  the  legislature  in  a  habeas  corpus 
proceeding. 

I  have  then  to  consider  how  the  question  stands  on  prin- 
ciple and  authority.  The  law  now  under  consideration  is 
familiarly  known  as  the  **anti-scalping"  law,  and  its  object 
is  to  prevent  by  penalty  of  fine  or  imprisonment  or  both,  any 
person  not  an  authorized  agent  of  a  common  carrier  from 
selling,  bartering  or  transferring  for  any  consideration  whatr 
ever,  the  whole  or  any  part  of  any  ticket  or  other  evidence 
of  transportation. 

The  court  of  appeals  of  New  York  in  a  recent  case,  People 
V.  Wwrden  of  City  Prison,  etc,  51  N.  E.  1006,  157  N.  Y.  116, 
was  called  upon  to  decide  the  constitutionality  of  an  act  simi- 
lar to  the  act  under  which  relators  are  held.  Under  the  New 
York  law  as  under  this  law,  the  buying  and  selling  of  passage 
tickets  is  not  abolished.  It  is  only  condemned  where  the 
seller  has  not  authority  from  some  one  of  the  transportation 
companies  to  act  as  its  agent.  What  the  New  York  court 
say  is  applicable  here.  **But  this  act  simply  turns  over  to 
the  transportation  companies  the  selection  of  those  who  are 
hereafter  to  be  permitted  to  sell  tickets.  It  imposes  no  re- 
straints whatever  upon  the  appointing  power,  nor  upon  the 
agents  selected,  other  than  that,  in  the  purchase  of  tickets, 
he  must  confine  himself  to  the  properly  authorized  agents  of 
the  transportation  companies.  The  business  of  buying  and 
selling  tickets,  as  to  such  agents,  continues  to  be  a  legitimate 
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business,  but  to  all  citizens  other  than  those  who  may  be 
selected  by  the  transportation  companies  the  right  to  buy 
and  sell  tickets  is  denied,  and  an  actual  sale  by  them  consti- 
tutes a  felony." 

Here,  as  there,  '*It  is  asserted  by  counsel  that  the  travel- 
ing public  and  the  transportation  companies  have  been  so 
defrauded  by  the  acts  of  the  brokers  in  the  selling  of  unused 
or  alleged  to  be  unused  passage  tickets  as  to  call  for  legisla- 
tion of  a  protective  character,  of  which  this  statute  is  the 
outcome.  •  •  •  It  is  novel  legislation,  indeed,  that  atr 
tempts  to  take  away  from  aU  the  people  the  right  to  conduct 
a  given  business,  because  there  are  wrong-doers  in  it,  from 
whose  conduct  the  people  suffer.  But  where  in  the  statute  is 
to  be  found  the  evidence  that  its  purpose  is  to  prevent  fraud  1 
"In  the  title  of  the  act"  auswers  counsel,  and  with  that  an- 
.swer  he  has  to  be  content;  for  while  the  act  is  entitled 
**  Frauds  in  the  sale  of  passage  tickets"  the  body  of  the  stat- 
ute does  not  contain  any  reference  to  forged,  altered,  used 
or  stolen  tickets.  The  sale  of  such  tickets  is  made  a  pun- 
ishable offense  under  other  sections  of  the  Penal  Code.  The 
provisions  of  the  act,  therefore,  have  reference  to  the  selling 
of  valid  tickets,  regularly  issued  by  a  transportation  com- 
pany. Can  the  legislature  declare  such  sales  to  be  fraudu- 
lent or  prohibit  them  on  the  ground  that  it  tends  to  prevent 
fraud  f  If  the  act  prohibited  is  fraudulent,  there  can  be  no 
doubt  that  the  legislature,  under  its  police  power,  may  pro- 
vide for  its  punishment;  but  whether  it  may,  under  such 
power,  interdict  the  sale  of  a  valid  ticket  by  one  person  to 
another,  upon  the  pretext  that  fraud  will  thus  be  prevented, 
presents  a  very  different  question.  I  confess  that  I  am  un- 
able to  see  how  such  a  sale  defrauds  a  transportation  com- 
pany. If  a  transportation  company  sells  a  ticket  from  New 
York  to  San  Francisco,  it  undertakes  to  carry  the  holder 
from  one  place  to  the  other.  It  costs  the  company  no  more 
to  carry  one  person  than  it  does  the  other.  How  then  can 
it  be  defrauded  or  in  any  way  prejudiced  by  the  transfer  of 
such  ticket  by  the  purchaser  to  another  person. 

**It  is  said  that  the  prohibition  of  such  a  sale  tends  to  pro- 
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tect  the  traveler  from  being  defrauded.  If  it  is  a  sale  of  a 
valid  ticket  no  fraud  can  possibly  result,  and  if  it  is  not  a 
sale  of  a  valid  ticket,  then  the  sale  is  fraudulent  and  is  pro- 
hibited by  other  provisions  of  the  Penal  Code." 

What  the  Court  of  Appeals  further  say  is  also  applicable 
to  this  case,  to  wit:  **It  is  not  contended  that  the  business 
of  ticket  brokerage  is  in  itself  of  a  fraudulent  character. 
The  business  can  be  honestly  conducted ;  it  has  been  so  con- 
ducted in  the  past  by  honest  men  engaged  in  it,  and  the  most 
that  is  asserted  is  that  there  are  some  men  engaged  in  the 
business  who  have  imposed  on  the  public.  The  same  asser- 
tion can  be  made  with  equal  truth  of  every  business,  trade 
and  profession.  •  •  •  Whatever  the  legislature's  mo- 
tive, the  fact  that  it  has  passed  an  act  which  does  not  declare 
ticket  brokerage  unlawful,  for  it  allows  any  person  who  may 
be  fortunate  enough  to  secure  an  appointment^  as  agent  for  a 
transportation  company  to  engage  in  ticket  brokerage  but  the 
act  does  declare  that  if  any  person,  other  than  an  agent  of 
a  transportation  company,  undertakes  to  engage  in  the  pas- 
senger ticket  brokerage  business,  he  shall  be  guilty  of  & 
felony;  in  other  words  that  it  is  unlawful  for  all  citizens  of 
New  York  to  engage  in  the  buying  and  selling  of  passage 
tickets  unless  empowered  to  do  so  by  the  written  appoint- 
ment of  a  transportation  company." 

The  court  then  asks  itself  the  question  whether  the  or- 
ganic law  prohibits  legislation  of  this  character.  It  admits 
that  it  is  within  the  power  of  the  legislature  to  regulate  the 
manner  in  which  certain  kinds  of  business  may  be  con- 
ducted; but  denies  the  power  of  the  legislature  to  deprive 
every  citizen,  engaged  in  the  ticket  brokerage  business,  of  the 
*' liberty"  to  further  conduct  such  business,  because  forsooth, 
there  have  been  some  dishonest  persons  engaged  in  it  with 
the  result  that  frauds  have  been  perpetrated  on  both  travel- 
ers and  transportation  companies,  and  **to  cut  up  root  and 
branch,  a  business  that  may  be  honestly  conducted  to  the 
convenience  of  the  public  and  the  profit  of  the  persons  en- 
gaged in  it  is  beyond  legislative  power.  If  the  law  were 
otherwise,  no  trade,  business  or  profession  could  escape  de- 
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struction  at  the  hands  of  the  legislature  if  a  situation  should 
arise  that  would  stimulate  it  to  exercise  its  power,  for  in 
every  field  of  endeavor  can  be  found  men  that  seek  profit 
by  fraudulent  processes.'*  The  court  thereupon  pronounces 
the  statute  to  be  in  contravention  of  the  constitution  and 
void,  and  discharged  the  relator  who  had  brought  habeas 
corpus  proceedings  to  test  the  constitutionality  of  the  law 
under  which  he  was  being  deprived  of  his  liberty. 

I  can  not  escape  the  sound  reasoning  and  convincing  logip 
of  that  decision,  and  feel  bound  to  follow  it  as  a  guide  and 
an  authority. 

The  order  therefore  is  that  the  relators  be  dischargedr 
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Samuel  Stevenson 

vs. 

John  Alexander  Dowie.* 

(January  31,  1902.) 

1.  Fraud— -Must  be  Clbably   Shown — Suspicious  Cibcumstanobs. 

A  charge  of  actual  fraud  must  be  clearly  proven  and  suspicious 
circumstances  alone  are  not  sufficient. 

2.  Undue  Influence — How  Detcbmined.    The  existence  of  undue  in- 

fluence cannot  be  determined  by  the  assertion  or  denial  of  the 
parties  on  the  witness  stand.  It  involves  the  question  of  the 
relative  condition  of  the  minds  of  the  respective  parties  at  the 
time  of  the  transaction  complained  of  and  upon  this  subject  the 
evidence  takes  a  wide  range. 

3.  EkjuiTT — Relief  against  Impbovident  Contract.    Equity  will  not 

grant  relief  against  a  contract  however  absurd  or  improvident 
it  may  be  if  entered  into  and  executed  by  the  party  asking  the 
relief,  in  the  free  and  uncontrolled  possession  of  his  mind. 

4.  ESviDENOB — Value  of  Lettebs  as.    Letters  are  always  valuable 

aids  in  arriving  at  truth;  they  may  be  said  to  be  milestones  up- 
on the  road  to  truth  and  are  free  from  all  influences  that  actuate 
the  living  witness. 
6.  Undue  Influence — When  Relief  in  Equity  Granted  on  Account 
OP.  The  doctrine  of  equity  concerning  undue  influence  is 
very  broad,  and  is  based  upon  principles  of  the  highest  morality. 
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It  reaches  every  case,  and  grants  relief  where  Influence  is  ac^ 
quired  and  abused,  or  where  confidence  is  reposed  and  betrayed. 

6.   CONFEDENTIAI/    RELATIONS-— RELIEF    IN    EjQUITY    ON    AOOOUNT    OT — 

Abuse  of.  Where  two  persons  stand  in  such  relation  that  con- 
fidence is  necessarily  reposed  in  one  and  the  infiuence  which 
naturally  grows  out  of  that  confidence  is  possessed  by  the  other, 
and  this  confidence  is  abused,  or  the  influence  is  exerted  to  ob- 
tain an  advantage  at  the  expense  of  the  confiding  party,  equity 
will  relieve,  although  the  transaction  could  not  have  been  Im- 
peached in  the  absence  of  such  confidential  relations. 

7.  Same — Bubden  of  Pkoof  to  Show  Absence  of  Undue  Inflcxnce. 

The  "heavy"  burden  of  proof  is  upon  the  person  occupying  the 
confidential  position  to  show  that  the  influence  has  not  been  im- 
properly exerted  or  the  confidence  abused. 

8.  Joint  Enterprises — Liability  of  Members  of  to  Creditobs  and 

Subscribers — Effect  of  Secret  Agreement.  Where  two  per- 
sons engaged  in  a  joint  enterprise  enter  into  an  agreement  with 
third  persons  in  relation  to  the  organization  of  a  corporation, 
the  two  members  of  said  enterprise  are  liable  to  creditors  of 
said  corporation  and  to  subscribers  for  its  stock,  even  though 
under  a  secret  agreement  one  of  the  members  oi  such  Joint  en- 
terprise is  relieved  from  all  responsibilities. 

9.  Undlt:    Influence — Execution    of    Contract — ^Relief,   against 

Where  Improvident.  Where  undue  infiuence  in  procuring  the 
execution  of  a  contract  between  parties  in  confidential  relations 
Is  charged,  the  court  looks  first  to  see  whether  the  contract  is 
reasonable  and  beneficial,  and  whether  there  was  a  reasonable 
consideration  for  the  making  of  it  While  the  fact  that  the  con- 
tract is  unwise,  foolish  and  improvident  will  not  of  itself  justi- 
fy a  court  in  relieving  the  party  from  the  effect  of  such  contract, 
yet  if  the  court  can  see  that  there  is  want  of  consideration,  or 
a  very  inadequate  one,  such  fact  should  be  taken  into  considera- 
tion with  other  inequitable  incidents  in  determining  whether 
the  party  was  induced  to  enter  into  the  contract  by  undue  in- 
fluence. 

10.  Corporations — Liability  of  Members  of  by  Doing  Business  Un- 

der Name  of  Existing  Corporation.  Where  persons  do  busi- 
ness as  an  incorporated  association  but  under  a  name  similar 
to  that  of  an  existing  corporation,  which  they  have  procured  to 
be  organized  and  thereafter  abandoned,  the  members  are  per- 
sonally liable  to  creditors  who  deal  with  such  association  under 
the  belief  that  they  are  dealing  with  the  corporation. 

11.  Ruu:  Against  Peri'etuities — Pious  Trusts.     Parties  will  not  be 

allowed  to  speculate  in  real  estate  and  manufacturing  plants  un- 
der the  guise  of  "pious  trusts"  and  thus  avoid  the  rule  against 
perpetuities. 
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12.  CONTSA.GTS — Between  Glebotman  and  Parishioner — ^When  Set 

Aside — Public  Policy  and  Utility.  Where  a  clergyman  obtains 
spiritual  ascendency  over  a  person  under  a  state  of  religious  de- 
lusion and  obtains  conveyances  or  contracts  while  under  such  de- 
lusion the  court  will  set  the  same  aside  on  the  ground  of  public 
policy.  The  same  principles  are  applicable  to  such  a  relation 
as  to  that  of  guardian  and  ward. 

13.  Cleboyman  and  Pabishoneb — Undue  Influenoe — ^Knowledge  of 

Effect  of  Instbument  Executed.  Where  conveyances  are  made 
to  a  clergyman  by  one  over  whom  such  clergyman  has  spirit- 
ual ascendency  the  court  will  not  set  the  same  aside  if  they  are 
purely  voluntary  well  understood  acts  of  the  mind,  but  if  they 
are  not  of  that  character  the  court  will  inquire  into  the  motive 
and  the  intention  under  which  the  act  was  done.  The  convey- 
ances must  not  only  be  voluntary  but  with  knowledge  of  their 
effect,  nature  and  consequences  and  the  grantee  is  bound  to  com- 
municate such  facts  to  the  grantor. 

14.  Same — Public  Policy.    Transactions  between  a  clergyman  and 

his  parishioner  where  the  influence  of  the  relation  prevailed  are 
held  to  be  void  upon  the  principle  that  the  interest  of  the  gen- 
eral public  demand  such  holding. 

15.  Corpobatiok^ — Carrying  on   Business   Undbb  Guise  of — Public 

Policy.  Where  a  corporation  is  legally  organized  for  the  pur- 
pose of  carrying  on  a  particular  business  and  officers  are  elected 
and  the  charter  recorded,  but  the  business  is  thereafter  carried 
on  under  agreement  as  an  unincorporated  association  so  that  the 
public  are  likely  to  be  misled,  such  an  agreement  is  against  pub- 
lic policy. 

16.  Laches — ^Whetheb  Time  Spent  in  Efpobts  to  Compbomise  Will 

Excuse  Delay.  Elquity  requires  diligence  in  irarties  demanding 
relief  from  fraud  but  where  time  is  spent  in  endeavoring  to 
settle  a  controversy  and  thus  delay  is  occasioned,  this  will  take 
the  case  out  of  the  rule  of  laches.  The  law  books  with  favor 
upon  efforts  to  settle  controversies. 

17.  Ratification    op    Contbact — Intent    and    Knowledge    Essen- 

tial. A  ratiflcatlon  can  only  arise  from  an  act  of  the  mind,  and 
the  intent  of  the  party  to  ratify,  knowing  all  the  facts  and  cir- 
cumstances connected  with  the  transaction. 

18.  Ratification  of  Void  Agreement.    Where  an  agreement  is  void 

as  against  public  policy  it  is  doubtful  whether  the  same  can  be 
ratified. 

19.  CJoNTBACTa — Relief  With  Respect  to — Where  Party  Sought 

Independent  Advice.  The  fact  that  a  party  sought  independ- 
ent advice  before  entering  into  an  agreement  is  not  a  bar  to  ob- 
taining relief  with  respect  to  the  agreement  It  is  but  a  cir^ 
cumstance  to  be  taken  into  consideration. 
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20.  Undue  Influence — Person  Under  Cannot  Repudiate  Trans- 

action AS  to  Third  Person.    A  person  cannot  on  his  own  right 
^    repudiate  a  transaction  as  to  a  third  person  by  reason  of  undue 
influence  exercised  as  to  him. 

21.  Executors — ^Rights  of,  to  Relief  in  Individual  Capacitt  Where 

Rights  Appertain  to  Representative  Character.  A  party 
cannot  have  relief  as  an  individual  complainant  where  his 
rights  are  those  which  appertain  to  him  in  his  representative- 
character  as  executor. 

22.  Corporations — Stock  Held  by  One  Person  Whether  Neces- 

sary Party.  The  fact  that  all  of  the  stock  of  a  corporation  is 
held  by  one  person  does  not  excuse  the  joining  of  such  corpora- 
tion as  a  party  defendant. 

23.  Corporations — ^Representation  by  Officers  and  Stockholders 

in  LtBOAL  Proceedings.  A  corporation  is  not  represented  in 
legal  proceedings  by  its  officers  and  stockholders. 

24.  Parties — Having  Interest  in  Subject  Matter — Duty  of  Court. 

It  is  the  duty  of  a  court  of  equity  to  require  that  all  persons  not. 
parties  to  the  suit  who  appear  to  have  any  interest  in  the  sub- 
ject matter  in  litigation,  be  brought  into  court  before  final  de- 
cree. 

25.  Equity — ^Mispleading  in,  and  Want  of  Form.    It  is  a  maxim  in 

equity  that  no  person  shall  be  injured  in  its  court  by  misplead- 
ing or  want  of  form. 

Bill  to  cancel  certain  contracts,  dissolve  partnership  and 
for  the  appointment  of  a  receiver.  Gen.  No.  222,960.  Heard 
before  Judge  Murray  F.  Tuley.  The  facts  are  stated  in.  the 
opinion. 

E.  L.  Reeves,  for  complainant. 

Samuel  W,  Packard,  for  defendant 

Tuley,  J.: — 

The  complainant  in  this  ease,  Samuel  Stevenson,  in  the^ 
year  1899,  and  for  about  twenty  years  previous  thereto,  had 
been  engaged  in  the  manufacture  of  lace  goods  at  Beeston, 
Nottingham,  England.  He  had  considerable  reputation  as- 
an  expert  manufacturer,  and  was  engaged  in  a  profitable 
business.  Although  he  was  one  of  the  leading  manufac- 
turers  of  lace,  his  education  was  a  limited  one,  being  de- 
rived, as  he  stated,  in  early  life  at  the  knee  of  his  mother 
by   reading   the   family   bible.     He   was   reputed   a  zealous- 
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Christian,  held  gospel  meetings  in  his  own  house,  which  were 
attended  by  his  numerous  employees  and  others.  He  aspired 
to  be  a  missionary*  preacher  and  was  in  the  habit  of  deliver- 
ing sermons  to  congregations.  His  credit  appears  to  have 
been  good  in  his  business  relations,  and  he  was  noted  for  his 
kind  treatment  in  dealing  with  his  employees. 

In  1894  he  received  a  copy  of  "Leaves  of  Healing."  He 
wrote  the  defendant  Dowie  to  No.  6020  Edgerton  avenue, 
Chicago,  enclosing  a  contribution  of  two  pounds,  asking  for 
additional  copies  of  the  ''Leav,es  of  Healing,''  Dowie 's  pho- 
tograph and  twelve  copies  of  the  ** Leaves  of  Healing*'  for 
each  week  to  the  end  of  the  year.  To  this  letter  Dowie  re- 
plied the  next  day  after  receiving  the  same.  The  correspon- 
dence continued  between  them,  and  in  1899  Dowie  wrote  to 
the  complainant  a  letter  of  date  December  20th,  1899,  in 
which,  after  considerable  talk  about  the  Christian  Catholic 
Church,  of  which  Dowie  was  General  Overseer,  he  says: 
**Now,  this  brings  me  to  the  place  where  I  feel  as  your  Gen- 
eral Overseer  that  it  is  my  duty  to  address  to  yoii  a  call  for 
service.  It  is  this — come  as  soon  as  ever  you  can  to  America, 
and  be  my  guest  in  Zion  Home,  and  see  the  site  of  Zion  City, 
and  investigate  for  yourself  the  condition  of  your  special 
manufacture  and  the  prospects  of  success  for  it  in  America." 

It  appears  that  prior  to  December,  1899,  Stevenson  made 
application  by  letter  to  Dowie,  and  had  been  received  as  a 
member  of  the  Christian  Catholic  Church.  In  January, 
1900,  the  complainant  Stevenson  came,  bringing  with  him 
his  only  child,  aged  fourteen,  to  America,  was  received  and 
treated  with  marked  distinction  by  the  officers  of  the  church, 
and  was  invited  to,  and  became,  for  a  considerable  part  of  the 
time  during  which  he  was  in  America,  a  guest  at  the  defend- 
ant's home.  He  was  treated  with  great  kindness  and  con- 
sideration by  the  defendant  and  his  family,  was  prominently 
put  forward  in  the  church  meetings  by  Dowie  with  great  praise 
and  commendation,  in  connection  with  Dowie 's  declared  in- 
tention to  establish  the  coming  City  of  Zion,  and  to  build 
therein  a  lar^e  lace  manufactory.  Stevenson,  at  Dowie  *s 
suggestion,  visited  the  Eastern  United  States,  for  the  pur- 
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pose  of  acquainting  himself  with  the  condition  of  the  lace 
industry  of  the  country  and  the  prospects  of  success  of  the 
proposed  establishment  at  Zion  City.  He  was  made  a  dea- 
con in  the  church  when  upon  this  visit. 

The  question  of  the  purchase  by  Dowie  of  all,  or  nearly 
all,  of  the  plant  of  Stevenson,  in  Beeston,  England,  and  its 
removal  to  this  country,  and  setting  the  same  up  in  Zion  un- 
der the  management  of  the  complainant  Stevenson,  arose, 
and,  ultimately,  the  price  was  agreed  upon.  The  price  fixed 
was  $50,000  in  money  and  a  further  consideration  of  $100,- 
000  full  paid  stock  to  be  given  to  Stevenson  in  a  corporation 
to  be  formed  by  Dowie  under  the  laws  of  the  state  of  Illi- 
nois, with  a  capital  of  one  million  dollars.  A  written  agree- 
ment was  entered  into  between  Dowie  and  Stevenson  the 
12th  day  of  April,  1900,  which  provided  that  $50,000  was  to 
be  paid  Stevenson  as  follows,  to  wit:  $35,000  cash,  and  the 
balance  of  $15,000  in  payments  of  $5,000  each,  in  the  follow- 
ing June,  July  and  August.  In  addition  to  selling  the  lace 
factory  to  Dowie,  Stevenson  covenanted  and  agreed  to  pro- 
ceed to  England  and  take  the  necessary  steps  for  the  trans- 
planting of  the  factory  to  the  site  of  Zion  City.  Stevenson 
also  covenanted  that  any  chaise  or  liens  that  might  exist 
against  the  plant,  he  would  discharge,  but  any  part  of  the 
plant  which  it  was  deemed  impractical  to  remove,  might  be 
sold  by  Stevenson,  and  the  money  to  belong  to  him,  Steven- 
son. The  removal  was  to  be  at  the  cost  of  Dowie.  Dowie 
agreed  also  to  incorporate,  or  cause  to  be  incorporated,  a 
stock  company,  to  be  called  the  **Zion  City  Lace  Industries," 
with  stock  of  one  million  dollars,  divided  into  shares  of  $100 
each,  and  to  transfer,  or'  cause  to  be  transferred,  a  tract  of 
land  in  Zion  City  suitable  for  the  location  of  said  industry, 
containing  not  less  than  twenty-five  acres  of  land,  and  all  of 
the  machinery  and  patents  purchased  by  him  from  Steven- 
son, and  the  consideration  of  such  conveyance  by  Dowie  to 
the  corporation  was  to  be  treated  as  payment  in  full  of 
$620,000  capital  stock  of  the  corporation,  out  of  which  he 
was  to  give  Stevenson  $100,000,  paid  up  stock,  and  the  bal- 
ance of  the  stock,  $380,000,  was  to  be  treated  as  treasury 
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stock,  to  be  used  for  the  purchase  of  machinery,  tools,  and 
building  appliances,  Dowie  guaranteeing  to  purchase,  or 
cause  to  be  purchased,  at  par  so  much  thereof  as  might  be 
necessary  for  that  purpose.  Of  Dowie 's  $520,000  of  stock 
remaining,  he  was  to  have  issued  to  himself  stock  amounting 
to  $501,000,  and  $19,000  of  the  stock  was  to  be  issued  and 
transferred  to  certain  parties,  most  of  whom  were  employees 
or  lace  experts  who  Stevenson  was  to  induce  to  come  to 
America,  to  work  in  these  new  industries. 

Leaving  his  son  at  Dowie 's  home,  upon  the  next  day  after 
entering  into  this  agreement,  Stevenson  returned  to  Eng- 
land for  the  purpose  of  dismantling  his  factory,  disposing 
of  his  property  and  arranging  to  ship  the  machines,  etc.,  to 
America,  and  bring  out  with  him  the  expert  lace  makers  to 
be  employed  in  the  industry.  He  did  have  the  machinery 
boxed,  crated,  and  shipped  to  America,  made  arrangements 
with  various  employees  to  come  to  America  to  work  in  the 
factory,  and  placed  orders  for  new  machinery  for  the  enter- 
prise with  various  manufacturers  of  machinery  in  England 
and  Scotland. 

Although  Dowie  did  furnish  Stevenson  after  his  return 
to  England  about  $20,000,  some  trouble  and  inconvenience 
apparently  was  caused  by  the  failure  of  Dowie  to  promptly 
respond  to  the  demands  of  Stevenson  in  regard  to  moneys 
to  be  paid  on  account  of  his  expenses  and  on  new  machinery 
ordered.  Stevenson  took  with  him  the  $35,000  cash  paid 
him  by  Dowie,  and  upon  his  return  to  England,  discharged 
an  indebtedness  which  was  held  in  the  nature  of  a  lien  upon 
his  plant  by  one  Woodward,  to  the  amount  of  $30,000. 

During  the  three  or  three  and  a  half  months  that  Steven- 
son had  been  in  America,  a  large  part  of  the  time  in  the 
private  family  of  defendant  Dowie,  he  fell  in  love  with,  and 
became  engaged  to  be  married  to,  *'Methie"  Dowie,  called  by 
Dowie  *'his  sister,"  but  who  was,  in  fact,  his  wife's  sister  and 
Dowie 's  own  cousin.  The  marriage  was  to  take  place  upon 
the  return  of  Stevenson  after  his  visit  to  England.  Steven- 
son returned  from  England  to  America  and  arrived  in  Chi- 
cago about  the  10th  of  July,  1900,  and  went  immediately  to 
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the  home  of  the  defendant.  On  the  24th  day  of  July  Ste- 
venson was  married  to  Methie  Dowie,  by  the  defendant  in 
the  Zion  Tabernacle,  before  a  large  audience.  The  com- 
plainant Stevenson,  on  the  day  of  his  marriage,  executed  a 
note  of  $50,000,  payable  to  Dowie  as  trustee  for  Methie,  Ste- 
venson's future  wife,  on  demand,  reciting  that  Dowie  was 
to  hold  as  security  for  the  payment  of  the  note  all  of  Steven- 
son's  interest  in  the  Zion  Lace  Industries. 

While  Stevenson  was  in  England,  Dowie,  in  pursuance  of 
the  agreement  of  the  12th  of  April,  did  cause  an  incorpora- 
tion to  be  formed  for  the  purpose  of  manufacturing  lace, 
linen,  spinning  cotton,  and  weaving  wool,  and  making  such 
special  machinery  as  was  necessary  in  the  carrying  on  of  such 
industries,  a  corporation  to  be  known  as  the  **Zion  Lace  In- 
ilustries."  The  stock  was  all  subscribed  for,  Dowie  sub- 
scribing for  all  but  four  $100  shares.  The  remaining  four 
shares  were  subscribed  for  by  members  of  Dowie 's  business 
cabinet.  'No  transfer  was  ever  made  to  the  corporation  of 
the  property  purchased  by  Dowie  from  Stevenson,  nor  was 
ever  any  stock  issued  by  the  corporation,  although  the  same 
had  been  prepared  ready  for  issue.  About  the  date  of  said 
marriage,  or  very  soon  thereafter,  Dowie  proposed  to  Ste- 
venson, that  the  corporation  project  be  abandoned  and  that 
a  new  agreement  be  made  for  the  carrying  on  of  the  Zion 
Lace  Industries  upon  a  similar  plan  to  that  which  had  been 
adopted  for  carrying  on  the  Bank  of  Zion,  and  other  projects 
connected  with  the  building  of  the  coming  City  of  Zion 
where  the  industries  were  to  be  located.  This  resulted  in  a 
new  agreement  being  dated  August  4th,  1900.  This  agree- 
ment referred  to  in  the  evidence  as  the  ** public  agreement"  is 
executed  on  the  8th  of  August,  1900;  there  being,  it  is  con- 
tended by  defendant,  a  private  agreement  between  the  com- 
plainant and  defendant,  executed  at  the  same  time  and  part 
of  the  same  transaction. 

The  public  agi-eement  is  unusual  in  its  character,  extraor- 
dinary in  its  provisions,  and  probably  unlike  any  agree- 
ment between  parties  ever  produced  in  a  court  of  record. 
It  was  entitled  **  Articles  of  Agreement,  Zion  Lace  Indus- 
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tries."  It  purports  to  be  an  agreement  between  John  Alex- 
ander Dowie  and  Samuel  Stevenson  on  the  one  part,  and 
the  preferred  shareholders  or  persons  who  might  become  pre- 
ferred shareholders  thereafter,  on  the  other  part.  It  recites, 
in  substance,  Dowie 's  **  purchase  of  a  large  tract  of  land  in 
Lake  county,  a  few  miles  north  of  Waukegan,  in  the  state  of 
Illinois,  upon  which  he  intends  to  build  a  city  to  be  known 
as  Zion  City,  and  for  the  purpose  of  furnishing  employment 
to  some  of  the  residents  of  said  proposed  city,  he  has  pur- 
chased the  lace  factory  of  Samuel  Stevenson,  located  in  Bees^ 
ton,  Nottingham  County,  England,  or  the  greater  portion  of 
tangible  property  thereof,"  describing  the  same,  ** which 
is  to  be  removed  by  said  John  Alexander  Dowie  to  said  Zion 
City  site,  where  said  factory  and  other  adjuncts  and  acces- 
sories thereof  are  to  be  located  upon,  and  have  appropriated 
to  their  use,  not  less  than  twenty-five  acres,  constituting 
part  of  said  Zion  City  site;  and 

*' Whereas,  it  has  been  agreed  between  said  John  Alex 
Dowie  and  said  Samuel  Stevenson  that  the  said  factory 
•  •  •  and  the  said  twenty-five  acres  upon  which  the  same 
is  to  be  located  as  before  mentioned,  together  with  the  per- 
sonal infiuence  and  services  of  said  Dowie  in  establishing  and 
carrying  forward  the  business  contemplated  by  this  agree- 
ment, which  is  to  be  done  under  the  nanie  of  *Zion  Lace  In- 
dustries,' is  to  be  considered  and  estimated  as  of  the  value 
of  $670,000  and  is  to  be  represented  by  five  thousand  shares 
of  stock  of  the  par  value  of  $100  each,  which  are  to  be  known 
as  proprietary  shares,  and  seventeen  hundred  shares  of  the 
par  value  of  $100  each,  to  be  known  as  common  shares,  which 
are  to  participate  in  the  distribution  of  the  profits  derived 
from  said  business  in  the  manner  hereinafter  specified;  and 

**  Whereas,  the  said  •  •  •  Dowie  is  desirous  of  ob- 
taining more  capital  to  enable  him  to  purchase  more  ma- 
chinery and  other  personal  property  for  said  industries,  and 
for  the  erection  of  the  buildings  therefor,  and  for  other  nec- 
essary expenses  connected  with  the  establishment,  enlarge- 
ment, and  carrying  forward  of  said  industries,  which  indus- 
tries are  to  include  the  manufacture  of  lace  and  linen,  the 
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spinning  of  cotton,  the  weaving  of  wool,  and  other  adjuncts 
and  accessories  of  such  industries. 

**Now,  THEREFORE,  The  Undersigned  hereby  subscribe  for 
and  agree  to  pay  to  said  John.  Alex  Dowie  the  sums  set  op- 
posite  their  respective  names,  for  the  purpose  of  furnishing 
such  further  capital  for  said  Zion  Lace  Industries,  upon  the 
following  terms  and  conditions: 

**1.  The  fund  subscribed  for  shall  be  divided  into  shares 
of  $100  each,  and  shall  be  known  as  the  preferred  capital 
stock  of  said  Zion.  Lace  Industries. 

^'2.  All  shares  of  stock  in  said  Zion  Lace  Industries  shall 
be  represented  by  certificates,  which  shall  be  issued  to  each 
shareholder,  stating  the  number  and  kind  of  shares  held  by 
him,  and  shall  be  signed  by  said  John  Alex  Dowie,  or  by  his 
attorney  in  fact,  and  by  the  secretary." 

Provides  for  the  assignment  of  shares  and  the  issuing  of  a 
new  certificate  upon  such  assignment,  the  assignee  becoming 
a  shareholder,  and  succeeding  to  all  the  rights  and  privileges 
of  the  assignor  of  the  certificate. 

The  interest  of  the  shareholders  and  subscribers  is  de- 
clared to  be  personal  property,  and  on  the  death  of  any 
shareholder,  to  go  to  his  personal  representatives. 

Provides:  ^^li  is  distinctly  understood  and  agreed,  that  the 
shareholder  herein  shaU  not  become  copartners  together  with 
said  John  Alej)  Dowie  or  said  Samusl  Stevenson  in  the  busi- 
ness of  said  Zion  La^e  Industries,  but  that  the  capital 
contributed  by  common  and  preferred  shareholders  shall  be 
returned  to  them  in  any  event  as  herein  provided;  and  that 
the  profits  which  common  and  preferred  shareholders  shall 
receive  in  the  way  of  dividends  shall  be  by  way  of  compen- 
sation for  the  use  of  their  capital,  and  all  the  assets  and 
property  of  the  Zion  Lace  Industries,  including  the  capital 
contributed  by  the  common  and  preferred  shareholders,  shall 
be  held,  owned,  possessed,  and  controlled  by  said  John  Alex 
Dowie,  and  in  case  of  his  death,  by  his  executor  and  trustee 
or  successor.  No  other  shareholder  shall  have  any  title  to, 
or  interest  in,  legal  or  equitable,  or  possession  or  control  of, 
any  assets  or  property,  real  or  peraonal,  of  said  Zion  Lace 
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Industries,  nor  any  right,  authority  or  power  to  make  any 
sale,  transfer  or  disposition  thereof,  or  to  contract  any  debts 
or  incur  any  liabilities,  or  act  in  any  way  for  said  Zion  Lace 
Industries,  but  the  said  John  Alex  Dowie  shall  alone  be  re- 
sponsible for  all  the  debts  of  said  Zion  Lace  Industries,  and 
all  actions  and  suits  by  and  against  said  Zion  Lace  Indus- 
tries shall  be  carried  on  in  his  name,"  and  gives  him  full 
authority  **to  manage,  lease,  sell,  exchange,  mortgage,  and 
convey,  from  time  to  time,  the  real  or  personal  property  of 
said  Zion  Lace  Industries,  or  any  part  thereof,  as  he  shall 
deem  best;"  the  purchaser  or  mortgagee  is  not  required  to 
see  to  the  application  of  the  money  so  raised. 

Gives  Dowie  authority  to  make  such  rules  for  the  man- 
agement of  the  affairs  of  said  Zion  Lace  Industries  as  he 
shall  deem  best  ''not  inconsistent  with  the  provisions  of  this 
agreement." 

'*The  secretary,  general  manager  and  all  the  employees 
shall  be  employed,  and  their  salaries  fixed  by  Dowie,  and 
they  shall  be  responsible  to  and  removable  by  him  alone. 
Said  Samuel  Stevenson  shall  be  the  first  general  manager  of 
said  Zion  Lace  Industries,  under  the  supervision  of  said 
John  Alex  Dowie.  Dowie  to  receive  no  salary  or  compensa- 
tion for  his  services.  In  some  conspicuous  place  in  the  ofiSce 
of  the  Zion  Lace  Industries  there  is  to  be  posted  a  notice,  in 
substance,  as  follows:  *The  Zion  Lace  Industries  are  not  in- 
corporated. John  Alex  Dowie  is  the  owner  of  all  the  prop- 
erty and  assets  of  the  Zion  Lace  Industries,  and  responsible 
for  all  obligations.  Shareholders  have  no  power  to  act  for 
or  bind  the  Zion  Lace  Industries,  in  any  way,  and  are  not 
liable  for  any  debts.'  Dowie  guarantees  to  pay  interest  on 
all  shares  of  stock,  common  and  preferred,  at  the  rate  of  six 
per  cent,  per  annum,  payable  semi-annually,  the  first  divi- 
dend being  payable  January  1st,  1901.  Stock  to  commence 
to  earn  dividends  from  date  of  issue. 

* '  On  the  1st  day  of  July,  1902,  and  on  the  1st  day  of  every" 
July  thereafter,  there  shall  be  paid  on  each  common  and  pre- 
ferred share  of  stock,  then  outstanding,  *a  further  dividend, 
if  earned,  out  of  the  net  profits  of  said  Zion  Lace  Indus- 
10 
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tries/  at  the  following  rates:  *Prom  July  1,  1901,  to  July 
1,  1902,  at  the  rate  of  seven  per  cent.,  adding  one  per  cent, 
for  each  year  until  the  year  from  July  1,  1906,  to  July  1, 
1907,  reaching  the  rate  of  twelve  per  cent.,  and  thereafter 
at  the  rate  of  twelve  per  cent,  until  the  termination  of  the 
agreement.'  'But  it  is  distinctly  understood  and  agreed  that 
all  dividends  above  the  six  per  cent.,  guaranteed  as  afore-, 
said,  must  be  derived  from  the  net  earnings  of  the  said  Zion 
Lace  Industries,  as  herein  provided,  or  else  they  are  not  pay- 
able. '  If  default  should  be  made  in  the  payment  of  the  extra 
dividend,  over  and  above  the  six  per  cent.,  the  secretary 
shall,  soon  after  the  1st  of  July,  wherein  the  default  occurs, 
prepare  and  mail  to  each  shareholder  a  statement  of  the  con- 
dition of  the  Zion  Lace  Industries,  so  that  the  shareholders 
may  have  some  idea  how  long  they  may  have  to  wait  until 
the  defaulted  dividend  is  earned  and  made  up  to  them;  but 
*the  shareholders  shall  have  no  right,  without  express  per- 
mission is  first  obtained  from  said  John  Alex  Dowie  to  ex- 
amine the  books  of  said  Zion  Lace  Industries.' 

**5.  When  the  net  profits  are  ascertained,  on  or  about  the 
first  day  of  July  of  each  year,  the  same  shall  be  used  to  pay 
the  full  amount  (or  pro  rata  as  far  as  the  same  will  go)  of 
all  the  dividends  due  and  unpaid  upon  all  the  preferred 
stock;  and  after  the  payment  of  such  dividends  then  the 
balance  of  the  profits  to  be  used  to  pay  dividends  due  and 
unpaid  upon  the  common  stock  pro  rata.  After  the  pay- 
ment of  all  dividends  due  upon  said  common  and  preferred 
stock  at  the  highest  rates  herein  stipulated  for  the  balance  of 
the  net  earnings  to  be  applied  to  the  payment  of  dividends 
upon  the  proprietary  shares  of  stock  in  the  Zion  Lace  In- 
dustries owned  by  John  Alex  Dowie." 

Also  contains  a  provision  by  which  if  he  receives  any  such 
dividends  and  the  future  net  profits  should  be  insufficient 
to  pay  the  agreed  dividends  payable  out  of  the  profits,  that 
Dowie  will  refund  such  dividends  as  he  receives,  to  the 
amount  necessary  to  pay  the  same. 

Also  provides  that  common  and  preferred  shareholders  shall 
have  no  right  to  an  interest  in  the  profits  of  said  Zion  Lace 
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Indu^ries,  or  its  property  or  assets,  beyond  the  right  to  re- 
<5eive  the  maximum  amouat  of  dividends  provided  for,  but 
all  the  profits  **over  and  above  such  dividends,  as  well  as  all 
its  property  and  assets,  shall  belong  to  and  be  the  property 
of  said  John  Alex  Dowie,  without  any  liability  to  account 
therefor  to  any  party  whatsoever.    John  Alex  Dowie  is  given 
power,  so  long  as  he  shall  be  of  the  opinion  that  the  capital 
can  be  advantageously  used,  to  sell  shares  of  stock,  but  no 
shares  of  preferred  stock  to  be  sold  for  anything  but  cash 
and  at  its  par  value.     Shares  of  common  stock  may  be  issued 
by  said  Dowie  for  property  purchased  for  said  industries. 
Also,  that  it  is  expected  that  the  Zion  Lace  Industries  will 
grow  to  such  proportions  as  to  make  it  necessary  '  in  order  to 
enable  it  to  expand  so  as  to  successfully  handle  its  increase 
of  business,     *     •     •     to  have  a  very  much  larger  quantity 
of   land   constituting  a  part  of  said   Zion    City  site,   and 
amounting  to  probably  350  acres  altogether,  and  it  is  there- 
fore agreed  that  said  John  Alex  Dowie  may  from  time  to 
time,  as  he  may  deem  best,  appropriate  more  land  to  the  use 
of  said  Zion  Lace  Industries,  and  have  proprietary  shares  of 
stock  issued  to  himself  therefor  upon  such  estimate  of  the 
value  of  said  land  as  to  him  shall  seem  wise  and  best.  *    The 
shares  of  stock  so  issued  to  stand  upon  the  same  basis  as  the 
other  proprietaiy  shares." 

Provides  that  Dowie  shall  keep  a  share  register  and  stock 
certificate  books  and  all  other  proper  books  to  record  the 
business  of  said  Zion  Lace  Industries. 

Provides  for  the  method  of  giving  notice  to  shareholders 
and  that  the  stock  certificate  and  share  register  shall  be  con- 
sidered sufficient  evidence  as  to  the  ownership  of  the  shares 
at  any  time. 

That  neither  the  death  of  said  Dowie  nor  of  Stevenson 
nor  of  any  shareholder,  '*or  any  change  in  the  ownership  of 
the  shares  or  certificates,  in  said  Zion  Lace  Industries,  shall 
work  a  termination  or  dissolution  of  this  joint  enterprise;" 
that  neither  any  assignee  of  any  shareholder  or  his  personal 
representatives,  in  case  of  death,  shall  be  entitled  to  an  ac- 
<;ount  or  an  inventory,  but  he  may  have  a  new  certificate 
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issued  to  him  upon  the  surrender  of  the  old  one.  But  if  he 
does  not  care  to  have  a  new  certificate  and  become  a  stock- 
holder, he  may,  upon  request  to  the  secretary,  surrender  the 
certificate  owned  by  the  decedent  and  obtain  the  promissory 
note  of  said  Dowie,  or  his  executor,  etc.,  "for  the  amount 
of  the  par  value  of  the  shares  represented  by  such  certificate 
payable  to  the  order  of  the  representative  of  such  decedent, 
and  due  on  or  before  eighteen  months  after  the  date  of  the 
death  of  such  decedent,  with  interest  thereon  at  the  highest 
rate  which  the  holder  of  such  shares  would  be  entitled  to 
dividends  thereon  for  the  period  covered  by  said  note." 

In  case  of  the  death  of  Dowie  he  is  to  name  an  executor 
and  trustee  in  his  will,  who  **  shall  succeed  to  all  the  assets, 
property,  and  liabilities,  duties  and  responsibilities,  rights, 
powers,  and  privileges  of  said  Zion  Lace  Industries,  and  of 
said  John  Alex  Dowie,  under  this  agreement,  so  that  this 
joint  enterprise  may  continue  until  July  1,  1919,  unless 
sooner  terminated  by  the  redemption  of  all  the  outstanding 
shares  as  herein  provided." 

Then  provides  for  the  manner  of  redeeming  the  shares 
upon  notice  given  by  Dowie  at  any  time;  that  such  redemp- 
tion will  be  made  at  the  office  of  the  Zion  Lace  Industries, 
at  a  certain  time  not  less  than  one  year,  such  notice  to  con- 
vert the  shares  into  a  final  money  demand,  due  at  the  time 
specified  in  the  notice  for  redemption  for  the  full  amount  of 
the  par  value  of  the  shares,  with  interest  at  a  rate,  which, 
added  to  the  dividends,  would  be  within  the  highest  rate  of 
dividends  provided  for  in  the  agreement,  and  when  such  no- 
tice is  given,  the  shareholder  on  the  surrender  of  the  certifi- 
cate  shall  receive  a  merchantable  promissory  note  signed  by 
Dowie,  or  his  executor,  etc.,  which  would  become  due  on  the 
date  fixed  for  redemption.  After  the  giving  of  such  notice  the 
shareholders  have  no  further  interest  in  the  earnings  or 
profits  of  the  industry,  and  shall  not  be  entitled  to  any  state- 
ment of  the  affairs  or  conditions  thereof ;  but  his  rights  shaD 
be  simply  those  of  a  creditor  of  said  Dowie,  his  executors, 
etc.,  for  the  amount  which  will  become  due  to  him  upon  his 
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shares  of  stock  at  the  time  appointed  for  the  redemption 
thereof. 

This  "joint  enterprise"  it  is  provided  ** shall  continue  un- 
til July  1,  1919,  unless  sooner  terminated  by  the  paying  off 
of  all  shareholders."  And  at  that  date  Dowie  is  to  pay  the 
full  par  value  for  every  share  of  stock  outstanding  **  which 
sum,  together  with  the  dividends  previously  paid,  and  the 
dividends  due  on  that  date  upon  such  shares,  shall  be  in 
full  payment  and  satisfaction  of  all  claims,  rights,  inter- 
ests, and  demands  against  said  Zion  Lace  Industries,  or  said 
John  Alex  Dowie." 

"In  order  to  manifest  the  assent  of  said  John  Alex  Dowie 
and  said  Samuel  Stevenson  to  all  of  the  terms  and  provisions 
of  this  agreement)  made  with  the  preferred  shareholders  of 
the  said  Zion  Lace  Industries,  the  said  John  Alex  Dowie  and 
the  said  Samuel  Stevenson  have  hereunto  subscribed  their 
names,"  signed  by  Dowie  and  Stevenson,  and  below  their 
signatures  appears: 


SUBSCRIBEBS'  NaHBS,  ADDRESSES  AND  AMOUNTS  SUBSCRIBED  BY  ThEM. 

Sabscribers'  Names. 

Addressses. 

No. 
Shares. 

Total  Amount 
Subscribed 
in  Dollars. 

At  the  time  of  the  signing  of  said  public  agreement  there 
appears  to  have  been  signed  at  the  same  time  and  as  a  part 
of  the  same  transaction,  a  so-called  ''private  agreement." 
This  private  agreement  bears  the  same  date  and  is,  in  sub- 
stance, as  follows:  **That  whereas.  By  an  agreement  dated 
the  12th  day  of  April,  A.  D.  1900,  providing  for  Dowie 's 
organizing  an  incorporated  stock  company  for  one  million 
dollars,  to  acquire  and  carry  forward  a  manufacturing  en- 
terprise to  be  called  the  Zion  Lace  Industries,  the  stock  of 


IbO  CiEcuiT  Courts  op  iujnois. 

which  should  be  divided  into  shares  of  $100  each  and  of 
which  John  Alexander  Dowie  should  have  $520,000  and  said 
Samuel  Stevenson  $100,000,  full  paid  stock;  and 

**  Whereas,  it  is  now  deemed  advisable  that  said  arrange- 
ment should  be  changed,  and  that  the  business  which  said 
contemplated  corporation  was  to  acquire  and  carry  on  shall 
be  owned,  controlled,  and  carried  forward  by  the  said  John 
Alex  Dowie  in  his  own  right ; 

**Now,  THEREFORE,  it  is  hereby  mutually  agreed  by  and  be- 
tween said  John  Alex  Dowie  and  said  Samuel  Stevenson," 
that  instead  of  giving  Stevenson  the  $100,000  of  the  full  paid 
stock  of  the  said  corporation,  Dowie  was  to  give  him  1,000 
shares  equal  to  $100,000  of  stock  known  as  common  stock  in 
said  Zion  Lace  Industries,  to  be  issued  to  him  in  accordance 
and  under  the  provisions  of  the  agreement  dated  August  4th, 
1900,  a  copy  of  which  last  mentioned  agreement  **is  hereto 
attached  and  made  a  part  hereof. ' ' 

Provides  that  Dowie  shall  be  relieved  from  his  agreement 
to  turn  over  to  the  contemplated  corporation  the  property 
and  assets  bought  by  him  under  the  agreement  of  April  12, 
1900,  and  that  he  should  '*own,  hold,  possess,  and  enjoy,  in- 
dividually and  in  his  own  right,  free  from  any  trust,  all  of 
said  assets  and  property,  as  well  as  the  rights  and  privileges 
which  said  cojporation  would  have  owned,  possessed,  and  en- 
joyed*' under  the  agreement  of  April,  1900,  if  it  had  been 
fully  carried  out,  *'and  in  lieu  of  so  turning  over  to  said 
contemplated  corporation  the  said  property,  assets,  land, 
rights,  and  privileges  aforesaid,  John  Alex  Dowie  is  to  eon- 
tribute  toward  the  capital  stock  of  said  business  to  be  car- 
ried on  under  the  name  of  the  Zion  Lace  Industries,  in  pur- 
suance of  the  public  agreement,  a  copy  of  which  is  attached 
hereto,  all  the  said  property,  assets,  rights,  and  privileges 
which  he  was  to  give  or  transfer  to  said  contemplated  corpo- 
ration, ajid  is  to  receive  and  have  issued  to  himself  and  such 
parties  as  he  may  designate  therefor,  a  certificate  or  certifi- 
cates for  five  thousand  shares  of  stock  of  the  par  value  of 
$100  each  in  the  said  Zion  Lace  Industries,  which  are  to  be 
known  as  proprietary  shares,  and  also  two  hundred  shares 
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of  the  par  value  of  $100  each  of  the  common  shares  of  stock 
in  said  Zion  Lace  Industries,  to  be  issued  in  accordance  with 
and  under  the  provisions  of  the  agreement  made  with  the 
preferred  shareholders  in  said  Zion  Lace  Industries." 

Then  provides  that  Stevenson  sells  to  Dowie  for  the  said 
Zion  Lace  Industries,  in  addition  to  what  he  sold  by  the 
agreement  of  April  12th,  1900,  other  machinery  and  prop- 
erty, and  that  for  the  additional  machinery  and  property 
Stevenson  is  to  be  paid  in  cash  by  Dowie  the  sum  of  $35,000, 
and  the  money  or  cash  so  paid  to  Stevenson,  together  with 
a  sum  sufficient  to  make  a  total  amount  of  $50,000,  is  to  be 
turned  over  by  said  Stevenson  to  said  John  Alexander  Dowie, 
*'as  trustee  for  Mary  Ann  Stevenson,  nee  Dowie,  the  wife  of 
said  Samuel  Stevenson,  in  payment  for  the  promissory  note 
of  said  Samuel  Stevenson,  to  said  John  Alex  Dowie,  trustee, 
given  under  the  ante-nuptial  marriage  settlement,  and  that 
the  said  $50,000  so  received  by  said  John  Alex  Dowie  as  trus- 
tee, is  to  be  held,  owned,  possessed,  and  enjoyed  by  him  as 
an  individual  in  hia  own  right,  and  that  he  is  to  iss;ue  there- 
for to  said  Mary  Ann  Stevenson,  a  certificate  or  certificates 
of  stock  for  five  hundred  shares  of  the  par  value  of  $100 
each  of  the  common  stock  in  said  Zion  Lace  Industries,  un- 
der and  in  pursuance  of  the  agreement  with  the  preferred 
shareholders,  a  copy  of  which  is  hereto  attached."  Signed 
under  the  same  date,  the  4th  of  August,  1900,  by  John  Alex 
Dowie  and  Samuel  Stevenson.  Below  their  names  is:  **I, 
Mary  Ann  Stevenson,  hereby  assent  to  and  approve  of  the 
foregoing  agreement 

*' Witness  my  hand  and  seal  the  day  and  year  last  above 
mentioned. 

*'Mary  Ann  Stevenson.     (Seal.) 

The  ante-nuptial  marriage  settlement,  referred  to  in  the 
last  mentioned  or  so-called  private  agreement,  was  contained 
in  a  note  given  by  Samuel  Stevenson  to  John  Alexander 
Dowie,  as  trustee  for  Methie  Stevenson  for  $50,000,  payable 
on  demand,  and  pledging  as  collateral  security  for  the  pay- 
ment thereof,  all  of  his  (Stevenson's)   interest  in  the  Zion 
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Lace  Industries.  This  note  is  dated  the  24th  of  July,  the 
day  on  which  Stevenson  married  Methie  Dowie. 

The  weight  of  the  evidence  tends  to  show  that  there  were 
three  copies  made  of  the  so-called  **  public  agreement"  and 
that  two  of  the  three  copies  had  a  copy  of  the  **  private 
agreement"  attached  to  the  same;  that  one  copy,  with  the 
private  agreement  attached,  was  delivered  on  the  evening 
in  question,  the  8th  of  August,  to  Samuel  Stevenson,  a  like 
copy  to  John  Alexander  Dowie,  and  the  third  copy,  which 
was  intended  for  the  subscription  of  those  who  should  after- 
wards become  preferred  shareholders,  was  retained  by  At- 
torney Packard,  who  was  present  at  the  time ; 

That  the  price  of  the  additional  machinery,  put  at  $35,000 
in  the  agreement,  was  raised  from  $30,000  to  $35,000  upon 
the  suggestion  of  Mr.  Dowie  or  his  attorney,  thereby  making 
the  amount  due  to  Samuel  Stevenson  upon  the  two  separate 
sales  of  parts  of  his  plant,  the  sum  of  $50,000 — $15,000  on 
the  first  sale,  which  had  not  been  paid,  and  $35,000  on  the 
second  sale. 

It  also  appears  that  John  Alexander  Dowie  drew  checks 
for  said  two  amounts  upon  the  Zion  Bank,  payable  to  the 
order  of  Stevenson,  and  that  thereupon  Stevenson  drew  his 
own  checks  upon  the  Zion  Bank,  for  $50,000,  and  gave  the 
same  to  Dowie,  in  payment  of  his  $50,000  ante-nuptial  note ; 
.  that  his  wife,  Methie  Stevenson,  directed  Dowie  to  invest 
the  same  in  common  stock  of  the  Zion  City  Lace  Industries 
as  organized  under  the  public  agreement  of  August  4th. 

Dowie,  his  wife  and  family  and  Stevenson  and  his  wife 
had  arranged  to  leave  for  Europe  upon  the  next  day.  Barn- 
ard, the  financial  manager,  was  present  upon  the  evening 
that  the  papers  were  signed. 

Dowie  gave  to  Barnard  certain  papers,  including  his  power 
of  attorney,  and  the  combination  of  his  ( Dowie 's)  private 
safe,  and  lajdng  his  hands  upon  Barnard's  shoulders,  prayed 
the  Lord  that  He  might  keep  him  faithful  to  his  trust. 

At  the  same  time  the  evidence  tends  to  show  that  certain 
papers  were  delivered  by  Stevenson  to  Barnard,  or  to  Dowie, 
who  then  and  there  passed  the  same  over  to  Barnard,  al- 
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though  Stevenson  swears  that  he  gave  to  Dowie  his  copy  of 
the  August  4th  contracts  to  keep  for  him,  and  that  he  gave 
Barnard  only  a  power  of  attorney  to  act  for  him,  and  a  will 
of  his  own  and  one  of  his  wife,  the  next  morning  at  the  Zion 
Bank,  Chicago. 

Stevenson's  subsequent  conduct  in  reference  to  the  cus- 
tody of  the  papers  in  question,  tends  to  show  that  he  be- 
lieved that  he  gave  Dowie  the  August  4th  contracts  and  also 
the  April  12th  agreement  on  the  night  in  question,  and  the 
other  papers  to  Barnard  Che  next  day. 

Soon  after  they  left  the  so-called  public  agreement  was 
published  in  the  Leaves  of  Healing.  The  private  agreement, 
was  not  published  or  made  public  in  any  way,  until  after  the 
trouble  arose  between  Dowie  and  Stevenson,  which  resulted 
in  the  bringing  of  this  suit 

Stevenson  and  his  wife,  the  defendant  and  his  wife  and 
family  went  first  to  the  Paris  Exposition,  where,  after  re- 
maining for  a  few  days,  they  went  to  England,  made  the  trip 
to  Scotland  and  to  Ireland  and  finally  returned  to  England, 
the  complainant  being  busily  engaged  in  looking  after  the 
shipping  of  the  machinery  of  his  plant,  and  the  employing 
and  sending  over  of  some  of  the  lace  makers  employed  in  the 
lace  industries  of  Zion  City.  In  the  trips  through  England, 
Scotland  and  Ireland,  Stevenson  assisted  Dowie  in  the  hold- 
ing of  his  meetings,  which  the  evidence  tends  to  show  were 
not  attended  with  a  great  deal  of  success,  several  of  them 
being  very  turbulent 

November  6th,  1900,  Stevenson  sailed  with  his  wife  and 
Deaconess  Breger  and  her  mother  for  America.  The  wife  of 
complainant  was  sick  at  the  time  they  sailed,  and  died  on 
board  ship  when  two  or  three  days  out,  and  was  buried  at 
^a. 

The  complainant  arrived  at  Chicago  about  November  28th, 
most  of  the  machinery  arriving  during  the  months  of  Octo- 
ber and  November  of  the  same  year.  The  defendant  re- 
mained a  short  time  in  England,  and  on  the  continent,  re- 
turning to  America  in  the  month  of  January,  1901. 

Difficulties  arose  between  the  complainant  and  the  defend- 
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ant  in  regard  to  meeting  obligations  connected  with  the  or- 
dering of  new  machinery  by  the  complainant  for  the  Zion 
Lace  Industries,  and  also  in  regard  to  the  management  of  the 
work  that  was  going  on  in  the  establishment  of  the  plant. 
These  diflSculties  culminated  in  an  open  breach  about  the 
9th  or  10th  of  April,  1901,  and  complainant's  brother,  Ar- 
thur Stevenson,  was  placed  in  complainant's  position  as  act- 
ing manager  or  assistant  manager  of  the  industries.  Cer- 
tain negotiations  which  will  be  hereafter  referred  to,  were 
had,  and  efforts  made  from  time  to  time  to  settle  the  difficul- 
ties between  Stevenson  and  Dowie,  which  continued  until 
the  month  of  November.  They  were  ineffectual,  and  the  re- 
sult was  the  filing  of  the  bill  in  question. 

The  original  bill  in  this  case  is  loosely  and  by  no  means 
carefully  drawn.  The  complainant  aims  to  set  out  the  facts 
relied  upon  by  him,  and  seeks  the  relief  by  setting  aside  all 
the  contracts  referred  to,  upon  the  ground  of  undue  in- 
fluence, and  in  addition  thereto,  to  avoid  the  contracts  called 
the  public  and  the  private  agreements,  dated  August  4th, 
1900,  upon  the  ground  that  those  two  agreements  were  part 
of  one  and  the  same  transaction,  and,  if  the"  complainant 
signed  the  private  agreement  upon  the  evening  of  August 
8th,  he  did  it,  not  knowing  that  he  was  signing  the  so-called 
private  agreement;  and  alleges  that  the  private  agreement 
'  was  not  read  to  him,  or  referred  to,  and  that  he  did  not  know 
of  its  claimed  existence  until  about  the  forepart  of  the  month 
of  June  thereafter,  when  he,  for  the  first  time,  saw  a  copy 
of  it  in  the  hands  of  the  attorney  for  the  defendant;  that 
the  defendant  having  signed  the  papers,  they  were  passed 
over  to  him  and  that  he  signed  all  of  them  without  reading, 
supposing  that  they  were  duplicate  copies  of  the  public 
agreement  only. 

There  were  some  peculiar,  if  not  suspicious,  circumstances 
connected  with  the  custody  of  Stevenson's  copy  of  the  con- 
tracts made  between  him  and  Dowie,  which  were  delivered 
by  Stevenson  to  Dowie  or  to  Barnard,  and  placed  in  Dowie 's 
private  safe  the  night  of  August  8,  1900,  to  which  Deacon 
Barnard  was  given  the  combination.     Barnard  swears  he  re- 
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moved  Stevenson's  papers  from  the  private  safe  the  next  day 
and  put  them  in  the  safe  at  Zion  City  Bank.  They  all 
turned  up  long  after  the  breach  between  Dowie  and  Steven- 
son in  Bowie's  possession.  One  copy  of  the  public  agree- 
ment had  detached  from  it  the  private  agreement  of  August 
4th,  probably  for  the  purpose  of  printing  the  public  agree- 
ment. A  certificate  for  $50,000  of  common  stock  running 
to  Methie  Stevenson,  which  Barnard  swears  he  issued  after 
Stevenson  left  for  England  and  placed  among  Stevenson's 
papers  left  with  him  (Barnard)  and  which  he  swears  he 
gave  to  Stevenson  with  Stevenson's  other  papers  on  the  lat- 
ter's  return  from  England  in  the  next  November  or  De- 
cember, was  also  found  to  be  in  Dowie 's  possession  after  the 
commencement  of  this  suit. 

The  manner  in  which  these  public  agreements  were  found 
to  be  in  Dowie 's  possession  is  explained  by  Dowie  in  the  evi- 
dence adduced  on  his  part,  and  may  in  part  be  accounted  for 
upon  the  theory  that  Barnard  left  the  same  in  Dowie 's 
safe  at  the  time  he  says  he  transferred  Stevenson's  papers  to 
the  Zion  Bank  safe. 

On  account  of  the  unreliability  of  complainant's  evidence 
as  to  what  took  place  upon  this  night  of  August  8th,  1900, 
when  the  papers  in  question  were  signed,  it  would  be  con- 
trary to  the  weight  of  the  evidence  to  hold  that  Dowie  ob- 
tained the  possession  of  said  papers  by  any  trickery  on  his 
part,  or  by  the  fraud  of  any  one  connected  with  him ;  and  for 
the  same  reason  the  court  would  not  be  justified  in  conclud- 
ing that  complainant's  signature  to  the  so-called  private 
agreement  was  obtained  by  any  deceit  or  trickery  practiced 
upon  him  at  that  time,  as  alleged  in  his  bill  of  complaint. 

A  charge  of  actual  fraud  must  be  clearly  proven  and  sus- 
picious circumstances  alone  are  not  sufficient,  but  are  of 
little  importance  if  a  fairly  reasonable  explanation  of  them 
(ian  be  given. 

The  court  should  say  here  and  does  say,  that  from  many 
years'  acquaintance  with  Mr.  Packard,  the  defendant's  solic- 
itor, that  the  court  knows  him  to  be  incapable  of  practicing 
any  trickery  or  any  intentional  deceit  in  any  transaction. 
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If  the  complainant  is  entitled  to  any  relief  by  reaaon  of 
what  took  place  upon  the  night  in  question,  it  must  be  upon 
some  other  ground  than  the  specific  ground  alleged  in  his 
bill,  that  his  signature  was  obtained  to  the  private  agreement 
by  any  trick  or  actual  fraud  connected  with  the  obtaining 
of  such  signature. 

Let  us  now  consider  the  real  question  in  this  case,  whether 
there  was  any  **  undue  influence"  exercised  by  defendant 
Dowie  over  complainant  in  the  transactions  complained  of, 
and  if  so,  to  what  extent,  and  the  relief,  if  any,  that  com- 
plainant is  entitled  to. 

Where  the  relief  claimed  does  not  arise  by  reason  of  phys- 
ical force  or  trickery  or  other  actual  fraud,  but  from  what 
is  known  as  constructive  fraud  (of  which  character  is  that 
known  as  ** undue  influence")  the  evidence  necessarily  takes 
a  wide  range. 

The  existence  of  ** undue  influence"  cannot  be  determined 
by  the  assertion  or  denial  of  the  parties  upon  the  witness 
stand.  It  involves  the  question  of  the  relative  condition  of 
the  minds  of  the  respective  parties,  at  the  time  of  the  trans- 
action complained  of;  this  can  only  be  ascertained  by  a 
searching  investigation  into  the  social,  business  and  spiritual 
relations  of  the  parties  during  the  entire  time  of  their  ac- 
quaintance and  a  careful  consideration  and  analysis  of  the 
.evidence  bearing  upon  such  relations. 

It  is  not  the  province  of  a  court  of  equity  to  grant  relief 
against  any  contract,  however  absurd  or  improvident  it  may 
be,  if  it  was  entered  into  and  executed  by  the  party  asking 
the  relief,  in  the  free  and  uncontrolled  possession  of  his  mind ; 
that  is,  if  they  are  pure,  voluntary,  well  understood  acts  of 
the  mind  of  the  party  executing  the  same — ^unless  such  con- 
tract be  void  upon  the  ground  of  being  opposed  to  public 
policy, — ^the  public  good,  in  other  words. 

The  providence  or  improvidence  of  a  contract  is  an  in- 
gredient to  be  taken  into  consideration,  but  does  not,  stand- 
ing alone,  justify  the  interposition  of  a  court  of  equity  to 
relieve  a  party  from  the  consequences  of  his  own  folly. 

In  passing  on  the  question  of  the  alleged  undue  influence 
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of  John  Alexander  Dowie  over  the  complainant  Stevenson  in 
the  transaction  in  question,  it  is  necessary  to  review  in  detail 
the  relations  that  actually  existed  between  the  parties  com- 
mencing with  their  correspondence  which  began  in  1894. 

The  testimony  showing  the  relation  between  the  parties 
consists  largely  in  written  evidence;  letters  which  passed 
between  the  parties  at  a  time  when  no  litigation  was  con- 
templated. Letters  are  always  valuable  aids  in  arriving  at 
the  truth;  in  fact,  they  may  be  said  to  be  milestones  upon 
the  road  to  truth.  They  do  not  forget  or  **disremember''; 
they  have  no  memory ;  they  cannot  color  their  evidence ;  they 
speak  the  honest  truth  as  of  the  date  they  are  written,  and 
are  free  from  all  influences  that  actuate  the  living  witness. 

The  complainant  Stevenson,  carrying  on  his  business  at 
Beeston,  had  sent  to  him  the  first  issue  of  the  paper  pub- 
lished by  John  Alexander  Dowie,  entitled  ''Leaves  of  Heal- 
ing," with  which  he  appears  to  have  been  much  pleased,  and 
in  his  letter  written  a  few  days  after  receiving  the  paper,  he 
stated  that  he  read  it  to  his  people  (meaning  those  of  his  em- 
ployees and  others  who  were  accustomed  to  assemble  in  his 
house  and  hear  sermons  from  him)  ''last  night,  amidst  shouts 
of  hallelujah  and  amen,  together  with  tears  of  joy." 

This  letter,  being  the  first  letter  written,  was  received  by 
the  defendant  December  11,  1894.  After  stating  as  to  their 
own  meetings,  the  number  per  week,  etc.,  the  complainant 
says  "I  am  engaged  in  business  as  a  lace  manufacturer. 
*  *  *  Our  people  are  really  a  people  of  prayer.  Some 
meetings  we  never  rise  from  our  knees.  The  dear  Lord  is 
blessing  souls  in  saving,  but  we  cannot  seem  to  make  any 
headway  in  healing.  Sometimes  I  have  laid  my  hands  on 
people  and  they  have  been  wonderfully  healed,  and  then  it 
has  been  quite  a  long  time  before  another  has  been  success- 
ful." And  he  does  not  know  the  reason  why.  Refers  par- 
ticularly to  a  dear  girl,  Lizzie  Daubney  (of  whom  more  here- 
after) suffering  from  curved  spine,  who  has  been  benefited 
but  not  healed;  "we  really  do  want  God  to  work  with  the 
signs  following."  "If  God  would  permit,  I  would  so  like 
to  toke  a  trip  to  see  you  and  bring  Mr.  Moody  and  some  of 
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my  workers.  •  •  •  Do  you  pray  for  souls  and  claim 
their  healing  if  they  do  not  ask?  Or  do  you  leave  it  until 
they  do  ask?  •  •  •  j  am  very  perplexed  about  some 
cases,  and  I  often  wonder  if  I  am  touching  holy  things  with 
unholy  hands;  or,  in  other  words,  doing  priestly  work  with- 
out priestly  authority."  Winds  up  by  asking  Dowie  to  send 
him  twenty-four  copies  of  the  Leaves  of  Healing,  first  issue, 
and  enclosing  two  pounds,  post  office  draft. 

To  this  letter  John  Alexander  Dowie,  upon  the  next  day 
addressed  a  letter  to  complainant,  commencing,  **Dear 
Brother  in  Christ"  This  letter  is  very  long,  about  twenty- 
five  hundred  words,  and  with  other  letters  of  the  defendant, 
as  also  do  the  letters  of  Stevenson,  pretty  clearly  indicate 
the  mental  characteristics  and  peculiarities  of  the  two  men. 

In  this  letter  the  defendant  acknowledges  the  receipt'  of 
the  two  pounds  sent  him  by  Stevenson,  and  refers  to  the 
late  Dr.  Boardman,  who  had  published  some  work  upon 
divine  healing,  and  says  that  Dr.  Boardman  made  a  great 
mistake  in  associating  himself  with  a  medical  practitioner  in 
writing  his  book,  **I  am  the  Lord  that  Healeth  Thee,"  and  in 
claiming  that  sanctification  must  precede  healing;  that  this 
book  has  done  great  injury  to  the  cause  of  divine  healing 
by  reason  of  the  erroneous  position  assumed.  **We  have 
long  taken  the  most  extreme  position  in  this  matter,  believ- 
ing that  truth  is  always  extreme,  and  have  taught  with  re- 
gard to  these  three  points:  (1)  That  God  never  intended 
vegetable  and  mineral  poisons  to  be  used  as  healing  agencies, 
and  that  doctors  and  surgeons,  with  their  drugs  and  their 
knives  were  entirely  needless  for  a  child  of  God.  *  •  * 
That  sanctification  does  not  precede  healing.  •  •  •  That 
no  one  has  a  right  to  witness  to  salvation  who  is  not  saved 
from  sin,  and  no  one  has  a  right  to  witness  to  healing  who 
is  not  saved  from  sickness,"  Also  says,  that  he  is  a  realist, 
not  an  idealist.  He  is  pleased  to  see  that  Stevenson,  **  real- 
izes that  the  talent  for  business  is  a  talent  for  God,"  and 
that  God  first  called  him  (Dowie)  to  His  ministry,  taking 
him  from  the  counting  house,  and  from  active  and  successful 
business  life. 
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Says  that  he  is  "praying  with  on  an  average  more  than  a 
thousand  persons  a  week;  that  during  the  week  he  has  seen 
more  than  eight  hundred  seek  salvation,  and  has  laid  hands 
upon  nearly  five  hundred,  although  he  has  not  yet  reached 
the  middle  of  the  week;  says  his  time  does  not  permit  him 
to  dictate  many  letters  as  long  as  this,  but,  **I  have  been 
impressed  that  your  letter  is  not  an  accidental  but  a  provi- 
dential, communication.  •  •  •  You  have  said  you  would 
like  to  talk  with  me  and  I  very  heartily  invite  you  to  come 
over  and  talk.  •  •  •  /  have  under  Ood  committed  my- 
self to  the  formation  and  establishment  of  institutions  of  a 
permanent  cJiaracter  in  America  in  connection  with  my  min- 
istry in  the  Lord.''  This  letter  is  written  from  6020  Edger- 
ton  avenue,  Chicago. 

It  is  evident  from  these  two  letters  that  they  were  striving 
along  the  same  lines  as  regards  the  so-called  divine  healing, 
or  healing  by  the  aid  of  prayer. 

It  appears  that  Stevenson  responded  to  Dowie  by  a  letter 
of  the  first  of  January,  which  is  not  in  evidence ;  that  Dowie 
responded  to  that  by  a  letter  dated  January  16,  1896,  ac- 
knowledging the  receipt  of  Stevenson's  letter  and  twenty 
pounds.  **I  notice  that  you  ask  me  if  I  could  help  you  in 
some  of  your  difficulties,  and  I  very  willingly  shfell  endeavor 
to  do  so."  Then  he  says,  **It  is  manifest  that  your  difficulty 
here  is  that  which  besets  the  churches  generally,  the  u;ant 
of  consciousness  of  authority;  the  failure  to  be  able  to  com- 
mand in  the  name  of  the  Lord,  and  to  expect  obedience  upon 
the  part  of  those  who  are  convicted." 

**My  best  answer  to  you  upon  this  point  will  be  to  give 
you  my  own  experience.  When  I  preach  the  Word,  /  preach 
it  unth  authority.  *  •  •  The  whole  object  of  my  dis- 
course is,  first,  to  create  conviction  of  sin,  and  then,  to  de- 
mand confession  and  forsaking  of  sin  and  immediate  sur- 
render to  God.  Hence  I  do  not  adopt  the  course  of  persua- 
sion merely,  although  I  do  endeavor  to  persuade  men  of  the 
righteousness  of  God  and  of  their  own  relation  to  Him  by  all 
the  arguments  that  He  enables  to  use;  but  when  the  dis- 
<;ourse  is  finished  and  we  bow  our  heads  in  prayer,  I  close  my 
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petition  to  God  for  all  the  unconverted,  with  a  call  to  repent- 
ance, which  I  deliver  in  an  cmihoritatvve  manner,  and  with 
the  conviction  that  I  have  a  right  to  do  so.  I  tell  them  that 
Ood  now  commands  them  to  repent,  and  therefore  in  His 
name  I  demand  that  they  shall  do  so  then  and  there  by  ris- 
ing, and  in  answer  to  my  questions,  declaring  their  hatred 
of  sin  and  their  determination  to  forsake  sin;  to  make  resti- 
tution to  those  whom  they  have  wronged,  and  confess.  Having 
done  this,  and  received  their  word  that  *by  the  grace  of  God 
they  will,'  I  lead  them  in  prayer  and  ask  all  who  desire  to 
be  right  with  God  to  follow  me  in  that  prayer.  You  will 
see  a  specimen  of  such  a  prayer  in  Leaves  of  Healing  of  a 
recent  date. 

**The  results  which  follow  this  course  are  very  great.  In 
some  meetings  I  have  seen  as  many  as  two  thousand  persons 
rise  and  thus  openly  confess  and  forsake  sin ;  and  it  is,  I  pre- 
sume, a  fact  that  there  is  an  average  of  about  a  thousand 
such  open  confessions  made  every  week,"  and  adds,  "Of 
course,  those  who  take  that  position  must  have  the  divinely 
given  authority,  and  it  is  vain  for  one  to  assume  it  to  whom 
God  has  not  given  it."  Says  that,  should  he  come  to  this 
country,  it  would  be  well  for  him  to  arrange  matters  so  that 
he  could  stay  several  weeks,  ''in  one  of  our  homes,  •  •  • 
at  the  same  time  I  recognize  that  it  is  not  wise  to  take  such 
a  journey  unless  you  are  clearly  guided  by  God,"  etc. 

Desires  him  to  tell  all  his  people  **how  fully  I  reciprocate 
that  tie  of  love  which  binds  all  who  are  one  in  Christ  to- 
gether with  a  bond  far  stronger  than  the  tie  of  blood.  The 
blood  of  Christ  is  a  stronger  bond  than  the  blood  of  family 
relationship."  Writes  of  a  project  that  he  has  had  in  mind 
to  take  with  him  in  an  encampment  at  Jerusalem  on  the  first 
of  January,  1900,  at  least  five  hundred  persons,  and  to  have 
an  international  praise  and  testimony  meeting,  and  conduct 
a  mission  for  some  time. 

Refers  to  passages  of  the  bible  predicting  such  a  meeting, 
and  says  he  is  not  given  to  dreaming  of  dreams  of  a  fanciful 
kind,  but  '*I  am  I  hope  practical  in  all  my  undertakings." 
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The  evidence  in  this  case  fully  sustains  his  allegation  as  to 
his  being  a  practical  person. 

Concludes  by  declaring  that  he  shall  not  renounce  his  citi- 
zenship and  become  an  American  citizen,  and  that  he  has 
no  less  than  five  secretaries  and  still  cannot  keep  up  with 
his  work. 

On  February  1st,  1895,  Stevenson  replied  to  Dowie's  let- 
ter of  January  16,  1895,  and  says:  **Your  letter  has  helped 
me  very  much.  I  have  seen  more  than  once  the  truth  of 
what  you  say  that  'it  is  in  vain  for  one  to  assume  divine  au- 
thority/ for  anything,  except  it  is  given  by  God.  •  •  • 
Am  I  so  divinely  authorized  f  I  think  not,  although  I  do 
bless  God  for  the  little  work  He  permits  me  to  do,  yet  it  fails 
to  produce  manifest  results,  such  as  is  the  case  with  you,  and 
what  my  heart  longs  and  craves  for.''  He  says  he  is  pray- 
ing for  it,  intensely,  daily  and  hourly.  Asks  him  to  name  a 
date  when  he  can  join  them  in  prayer.  *'I  have  felt  for 
some  time  God  was  going  to  do  something  with  me,  but  have 
said  very  little  about  it  to  any  one.  •  •  •  One  thing 
certain,  God  has  me  in  His  hands,  and  I  am,  so  far  as  I  know, 
willing  for  Him  to  use  me  as  He  pleases.  I  feel  confident 
God  will  bless  the  business  still  more,  enabling  me  to  make 
money  for  the  work.  This  will  be  my  delight."  Asks  Dowie 
to  pray  for  him  that  he  be  guided  aright,  and  says.  **I  am 
greatly  indebted  to  you  for  writing  to  me,  taking  so  much 
interest  in  me  to  answer  my  letters  so  fully.  •  •  •  You 
cannot  tell  how  much  your  letters  help  and  encourage  me. 
Will  you  specially  ask  God  to  anoint  me  for  the  work  here  ? 
I  greatly  long  to  be  used  of  God  in  this  country,  and  I  fear 
to  go  forward  before  He  sends  me.  •  •  *  i  feel  some- 
how greatly  drawn  to  you  in  the  Lord.  Although  we  have 
never  met  in  the  flesh,  I  trust  God  will  open  my  way  to 
do  so." 

Then  appear  two  short  letters  of  Stevenson  to  Dowie  of 
March  19  and  28,  asking  for  certain  back  numbers  of  the 
Leaves  of  Healing,  and  for  ** Divine  Healing  Vindicated," 
and  other  books.  Other  letters  written  by  Stevenson  be- 
ll 
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tween  March,  1895,  and  December  7th,  1899,  are  not  pro- 
duced in  evidence,  nor  are  any  letters  between  those  dates 
written  by  Dowie  if  any  he  wrote. 

It  appears  that  the  young  lady  referred  to  in  the  letters 
as  Elizabeth  Daubney,  whose  spine  was  affected,  came  on 
from  England  to  Dowie 's  Home,  for  treatment,  about  the 
month  of  July,  1899. 

She  states  that  Dowie  repeatedly  asked  whether  she  had 
heard  from  Mr.  Stevenson,  and  stated  to  her  that  he  had  him- 
self had  a  pleasant  correspondence  with  him,  but  that  he 
had  been  too  busy  to  write  him. 

Stevenson  wrote  to  Miss  Daubney  a  letter  in  the  fall  of 
1899,  and  sent  her  his  photograph,  and  also  some  specimens 
of  lace,  saying  she  might,  if  she  wished,  show  the  same  to 
Dowie,  which  she  did. 

Dowie  thereupon  exhibited  this  lace  at  one  of  his  meetings 
to  his  congregation,  and  spoke  of  the  probability  of  the  es- 
tablishment of  lace  industries  in  the  coming  City  of  Zion. 

At  about  this  date  Dowie  himself  received  a  letter  from 
Stevenson  written  December  7th,  1899,  in  which  he  says, 
**I  am  sending  you  your  New  Year's  gift."  The  New  Year's 
gift  consisted  of  a  sum  of  money,  which  was  contributed  by 
members  of  the  family  whose  names  were  attached  to  the 
letter,  each  one  contributing  a  dollar  (twenty-six  dollars  in 
all)  except  Samuel  Stevenson,  who  contributed  fifty  dollars. 
He  regrets  that  his  eldo^t  brother,  William,  is  not  yet  con- 
verted, but  says,  **I  send  Leaves  of  Healing  weekly  to  him, 
and  as  a  result  they  have  just  discontinued  eating  swine's 
flesh.  *  *  *  I  am  very  much  persecuted  here,  they  have 
for  many  years  called  me  ** Faith  Healer"  and  ** Anti-Pork 
Eater."  •  •  •  We  daily  pray  for  you.  •  •  •  I 
wish  many  times  my  boy  could  be  educated  at  Zion." 

After  the  receipt  of  this  letter  Dowie  sought  an  inter- 
view with  Elizabeth  Daubney,  appointed  an  evening  for  that 
purpose.  In  that  interview  (which  lasted  fully  two  hours) 
Dowie  occupied  the  time  in  questioning  her  as  to  Stevenson, 
his  home  life,  his  family,  his  business  methods,  asking  and 
obtaining  from  her  all  possible  information  concerning  Ste- 
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venson.  Dowie  admits  this  interview  and  the  correctness  of 
Miss  Daubney's  statement,  saying  himself  upon  the  stand 
that  he  went  into  the  subject  of  Stevenson  **very  exhaust- 
ively." It  is  a  reasonable  inference  from  the  evidence,  that 
Dowie  at  this  time  determined,  if  possible,  to  get  Stevenson 
to  bring  his  lace  industries  to  this  country,  but  not  with  the 
intention  of  swindling  him  out  of  the  same,  as  charged  in 
the  original  bill. 

Immediately  after  his  interview  with  Miss  Daubney  and 
under  date  of  December  20,  1899,  Dowie  wrote  to  Stevenson 
-a  very  long  letter  of  over  three  thousand  words,  acknowledg- 
ing the  receipt  of  the  letter  of  November  23rd,  (which  is  not 
in  evidence)  in  which  he  says:  **This  was  the  decision  for 
which  I  have  been  long  looking  and  praying  in  your  case, 
namely,  that  you  might  be  led  by  the  Spirit  of  God  to  enter 
into  our  fellowship,  to  come  to  Zion  spiritually  first,  so  that 
in  all  its  glorious  fullness  you  should  truly  be  one  with  us 
in  all  the  aims  of  Zion  for  the  redemption  of  humanity. 

**It  may  seem  strange  to  you  that  I  have  not  answered 
your  letters,  and  still  more  strange  when  I  tell  you  that 
there  are  none  of  my  correspondents  in  Europe,  and  none 
in  England  in  whom  I  had  more  interest  than  in  yourself; 
for  from  the  very  beginning  I  have  prayed  that  God  would 
lead  you  to  Zion  and  give  you  the  desire  to  establish  your 
beautiful  industry  among  us  as  one  of  the  leading  features 
of  Zion's  manufactures;  •  •  •  my  heart  has  been 
drawn  to  you  all  the  way  through,  and  it  has  been  so  with 
all  of  those  with  whom  I  have  conversed  about  this  mat- 
ter, and  it  has  given  them  great  delight  to  know  that  you 
have  now  made  application  for  fellowship  and  that  you  are 
coming  to  Zion."  He  expresses  his  gratitude  to  God  for 
Stevenson's  decision  concerning  the  doctrine  of  eternal 
punishment,  or  rather  of  eternal  hope.  It  appears  that  Ste- 
venson had  previously  written  to  Dowie  that  that  was  his 
chief  diflSculty  in  surrendering  himself  to  Dowie 's  religious 
views,  but  that  some  letter  of  Dowie  had  converted  him  upon 
that  point.  Dowie  speaks  of  it  as  a  point  *'at  which  ail  hin- 
drances were  swept  away." 
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He  then  quotes  scripture  to  show- that  **the  power  of  Jesus 
extends  over  ail  flesh/'  etc. 

In  this  letter  he  speaks  of  making  it  a  joy  '*to  gather  to- 
gether from  the  east  and  from  the  west,  and  from  the  north 
and  from  the  south,  into  cities  of  Zion  in  every  land,  which 
cities  shall  he  the  training  ground  for  hosts  of  Zion  messen- 
gers to  all  the  earth,'*  etc.,  and  **I  have  long  been  convinced 
that  until  the  theocracy  was  proclaimed  and  a  people 
brought  together  who  would  declare  that  Christ,  and  Christ 
alone,  was  their  King,  that  while  living  peacefully  and  sub- 
mitting themselves  to  every  ordinance  of  man,  so  far  as  it 
did  not  conflict  with  the  law  of  Ood,  they  would  at  the  same 
time  proclaim  the  supremacy  of  that  law,  and  demand  sub- 
mission, unconditional  and  universal,  to  the  claims  of  God. 
Such  a  people  must  be  created,  for  outside  of  Zion  they  do 
not  exist,  so  far  as  I  know.  •  •  •  We  aim  in  Zion  to 
create,  not  merely  high  Christian  character  in  a  few,  but 
high  and  noble  and  pure  and  holy  life  vti  all.  •  •  •  I 
believe  it  is  possible,  and  indeed  I  see  it  brought  out  before 
my  eyes,  that  a  whole  people  can  be  organized  into  a  united 
army  for  the  extension  of  the  Kingdom  of  God  even  while 
they  pursue  their  daily  calling,  often  in  secular  life,  and 
maintain  happy  homes  and  raise  Godly  families;  •  •  • 
it  is  only  ivithin  a  short  time  that  I  have  realized  what  my 
mission  is,  although  I  am  quite  aware  that  still  fuller  reve- 
lation of  His  will  awaits  me  when  I  have  fulfilled  the  task 
so  graciously  assigned.  •  •  •  God  is  fulfilling  the  surer 
word  of  prophecy  in  sending  forth  the  call  to  repentance, 
faith  and  obedience.  *  •  •  In  preparaticm  for  *the  times 
of  the  restitution  of  all  things  which  God  has  promised  by  the 
mouth  of  all  his  holy  prophets  since  the  world  began. '  •  *  * 

"The  establishment  of  the  Christian  Catholic  Church  has 
been  for  Zion  in  all  the  lands.  •  •  •  And  now  this  brings  me 
to  the  place  where  I  feel,  as  your  general  Overseer,  that  it  is 
my  duty  to  address  to  you  a  call  to  service.  It  is.  this :  Come 
as  soon  as  ever  you  can  to  America,  and  be  my  guest  in  Zion 
Home,  and  see  the  site  of  Zion  City,  and  investigate  for  your- 
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self  the  condition  of  your  special  manuf  acturo  and  the  prosr- 
peets  for  success  of  it  in  America. 

**This  seems  to  me  to  be  the  wisest  course  to  pursue.  Either 
here  or  in  Great  Britain  a  large  capital  must  be  raised  no 
doubt,  in  addition  to  what  you  have  for  the  establishment  of 
your  industry  on  so  great  a  scale  as  would  be  necessary  to 
make  it  a  leading  industry  in  Zion  City.  •  •  •  I  want 
you  to  bring  with  you  the  introductions  which  will  enable 
you  to  ascertain  the  conditions  of  the  lace  manufactories  of 
America."  Asks  him  to  talk  with  any  Christian  men  in 
England  who  would  be  likely  to  place  capital  in  such  an  en- 
terprise, although  he  warns  him  not  to  commit  himself. 
**Sell  your  skill  and  brains  no  longer  to  financial  Shylocks." 
Writes  that  he  has  sent  him  a  telegram  that  day  which  will 
read  as  follows:  ** Welcome  to  Zion.  Letter  sent.  Remem- 
ber night  with  God.  Come  soon."  The  postscript  contains 
an  acknowledgment  of  a  letter  of  December  7th,  with  draft 
of  fifteen  pounds,  ten  shillings,  and  returns  thanks  for  same. 
Speaks  of  the  fact  that  the  Chicago  Chronicle  has  discovered 
the  site  of  Zion  City,  which  had  been  kept  secret  up  to  that 
time. 

Mr.  Stevenson,  while  upon  the  stand,  testified  as  to  the 
contents  of  the  letter  of  the  23rd  referred  to,  said  letter  not 
being  produced,  in  substance,  that  he  wrote  to  Mr.  Dowie, 
telling  him  about  his  troubles  with  Frank  Woodward,  to 
whom  he  owed  six  thousand  pounds,  and  that  he  suggested  to 
Mr.  Dowie  whether  he  could  loan  him  this  six  thousand 
pounds,  **  because  I  felt  I  would  like  to  give  him  more  of  my 
profits,  give  him  a  good  large  share  for  the  loan  of  his 
money." 

There  were  offered  in  evidence  some  of  the  letters  brought 
by  Stevenson,  or  sent  at  his  request  to  Dowie,  one  from  Si- 
mon May  &  Co.,  of  Nottingham,  another  from  Edward  Haw- 
low;  one  from  S.  I.  Bembridge,  one  from  George  Middleton 
and  one  from  Frank  Woodward;  all  testifying  to  complain- 
ant's fine  business  standing  and  character  for  honesty  and 
integrity  and  ability  as  a  lace  manufacturer. 
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Another  letter  was  put  in  evidence  that  was  sent  by  Wood- 
ward to  Dowie  under  date  of  July,  1900,  referring  to  his  pre- 
vious letter  to  Dowie,  and  stating  a  conditional  withdrawal 
of  his  former  letter,  to  which  reference  will  be  made  here- 
after. 

Stevenson  arrived  in  Chicago  the  day  of  January, 

1900,  and  upon  his  arrival  at  Zion,  he  found  a  letter  from 
Dowie  awaiting  him,  stating  that  he  had  written  1x>  Deacon 
Judd  and  Deacon  Sloan  to  pay  him  every  attention  in  their 
power  and  take  him  out  to  see  the  city,  and  **I  have  a  very 
strong  conviction,  my  beloved  brother,  that  your  beautiful 
industry  will  be  one  of  the  most  prominent  manufactures  in 
Zion  City."  That  should  he  desire  to  come  out  and  see  him 
at  Ben  MacDhui  (from  which  place  the  letter  was  written) 
he  invites  him  to  come  as  he,  Dowie,  will  not  return  to  Chi- 
cago until  the  26th. 

Within  a  few  days  after  his  arrival  in  Chicago,  Mr.  -Ste- 
venson went  to  Ben  MacDhui,  where  he  remained  the  greater 
part  of  his  time.  Dowie,  being  in  Chicago,  writes  to  Steven- 
son under  date  of  April  5th,  1900,  to  say  he  has  directed  Mr. 
Packard  to  prepare  the  necessary  papers  of  incorporation 
with  capital  of  one  million  dollars,  to  be  entitled  **Zion  Lace 
Industries,'*  and  that  it  will  be  filed  at  once  in  Springfield 
with  his  own  check  for  $1,000  fees.  That  he  has  found  it 
'''necessary  to  make  some  changes  in  the  proportion  of  capi- 
tal stock,  which  I  must  acquire  in  the  concern  on  behalf  of 
Zion,  but  I  have  made  no  changes  whatever  in  the  proportion 
that  is  assigned  to  yourself."  Writes  him  of  the  success  on 
the  last  Lord's  Day,  receiving  eighty-four  new  members,  etc. 

Stevenson  replies  to  this  on  the  6th  of  April,  hopes  he  will 
succeed  in  taking  in  the  lake  front  Dowie  has  spoken  about; 
that  he,  with  Mrs.  Dowie 's  consent,  has  been  acting  as  clerk 
**of  your  works,"  then  proceeds  to  suggest  various  improve- 
ments as  to  the  sloping  of  the  lawns,  cutting  down  hills,  etc., 
so  as  to  give  views,  and  says:  **My  dear  little  girl  is  better 
and  is  very  dear  to  me.  I  am  so  glad  to  have  had  this  nice 
time  with  her."  (The  **dear  little  girl"  is  supposed  to  be 
''Miss  Me thie  Dowie.") 
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Two  or  three  days  after  his  first  arrival  at  Ben  MacDhui, 
Stevenson  testifies  that  Dowie  asked  him  into  his  private 
ofiice  one  evening  about  nine  o'clock,  and  there  questioned 
him  very  closely  as  to  his  life,  his  mother,  his  brothers.  They 
had  prayed  together.  Then  he  told  him  all  about  his  busi- 
ness, that  he  was  not  an  educated  man,  a  self  made  man,  told 
him  all  that  he  could,  kept  nothing  back;  gave  him  the  tes- 
timonials that  he  had  brought  from  England,  etc.  Then 
they  prayed  again.  '*Mr.  Dowie,  in  speaking  of  the  work, 
wept,  and  said  his  heart  was  in  the  work  of  the  Lord,  and  he 
was  glad  to  have  me  there,  and  he  wanted  such  men  as  my- 
self to  help  him  in  this  great  work;  men  who  were  not  only 
Godly  men,  but  men  who  were  successful  in  business,  and  he 
was  very  glad  that  I  had  come;  and  he  commanded  me  then 
to  come  to  Zion  and  to  help  him  in  this  work,  and  to  be  his 
righthand  man." 

Stevenson  told  him  he  would  have  to  sacrifice  a  great  deal, 
his  friends  and  his  work  in  England,  and  suggested  whether 
he  couldn't  work  the  business  in  England  and  send  Dowie 
more  money  so  as  to  , be  associated  with  him  more  closely. 
To  which  Dowie  replied,  **No,  I  want  you  here  with  me. 
You  can  do  more  good  in  this  country  and  help  me  to 
build  up  Zion  City,  and  your  lace  industries  will  be  a  new 
thing  here;  and  you  are  in  sympathy  with  my  views  so  much^ 
that  I  won't  have  any  trouble  with  you  in  getting  you  into 
my  mind  and  my  way  of  thinking."  This  conversation  lasted 
till  three  or  four  o'clock  in  the  morning.  Stevenson  says, 
that  "He  spoke  very  kindly  to  me  and  put  his  hand  on  my 
head  and  blessed  me  in  the  name  of  the  Lord,  and  I  asked 
him  to  pray  for  me  that  the  Lord  would  guide  and  direct  me, 
because  I  did  not  want  to  take  this  step  unless  it  was  clearly 
shown  to  me  by  the  Lord." 

The  next  week  Stevenson  returned  to  Chicago,  investigated 
the  stores,  prices  of  selling  laxjes,  etc.,  and  attended  meetings 
at  the  Tabernacle ;  was  often  at  Zion  City. 

Dowie  introduced  Stevenson  to  the  atidience  at  these  meet- 
ings, and  told  the  people  that  Stevenson  was  coming  to 
America.      Stevenson   wrote  him   a  letter  in  which  he   re- 
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quested  him  not  to  make  any  statements  in  public  in  that 
regard  until  they  had  further  arranged. 

Stevenson  testified  that  he  had  a  number  of  conversations 
with  Dowie  during  January,  February,  March  and  April, 
and  that  he  told  him  he  wanted  to  be  quite  sure  in  his  mind 
before  he  consented  that  it  was  God's  will,  and  speaks  of  one 
all  night  session,  and  one  or  two  sessions  that  lasted  two  or 
three  hours. 

In  one  interview  which  has  been  referred  to  at  Ben  Mac- 
Dhui,  he  testifies  that  Dowie  says:  **Why,  if  you  come  here, 
you  will  be  an  overseer,  the  lace  industries  would  be  so  large 
that  you  will  be  an  overseer  in  such  a  large  undertaking." 
That  he  ordained  him  a  deacon  and  officer  of  the  church  be- 
fore he,  Stevenson,  left  Chicago,  on  his  return  to  England. 

It  appears  that  in  February,  1900,  an  exhibition  of  laces 
that  Stevenson  had  brought  over  of  his  own  manufacture, 
was  had  in  the  **Hall  of  Seventies,"  and  thousands  of  people 
saw  those  laces.  Stevenson  was  there  every  day,  explaining, 
and  telling  them  all  they  wished  to  know  about  the  Zion  Lace 
Industries,  and  in  one  of  these  meetings  in  that  hall  he  ad- 
dressed the  people  about  the  industry  and  about  his  work  in 
England. 

In  one  of  these  all  night  sessions,  after  they  had  finished 
their  business  talk  at  about  4:30  or  5  a.  m.,  Mr.  Dowie  asked 
Stevenson  if  he  had  any  one  in  England  in  view  of  marriage, 
and  he  told  him,  no,  but  Dowie  brought  Stevenson  to  confess 
he  was  in  love  with  Dowie 's  sister  Methie.  Dowie  told  him 
he  could  not  have  her.  Then  Stevenson  replied,  **If  you 
don't  think  that  is  a  good  thing  for  me,  you  pray  to  the  Lord 
and  ask  Him  about  it,  and  if  you  don't  believe  it  is  right, 
why,  no  more  need  be  said." 

It  appears  that  about  two  days  after  this  conversation, 
Stevenson  and  Miss  Methie  Dowie  became  engaged  to  marry. 

On  the  11th  day  of  April,  1900,  Dowie  wrote  a  general 
power  of  attorney,  *'To  Whom  It  May  Concern,"  stating 
that  Stevenson  had  been  appointed  managing  director  of 
Zion  Lace  Industries,  Zion  City,  near  Chicago,  United  States 
of  America;  that  the  association  was  incorporated  under  the 
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laws  of  the  state  of  Illinois,  and  capitalized  for  one  mil] ion 
dollars,  and  the  factories  to  be  built  upon  a  splendid  situation 
on  the  shores  of  Lake  Michigan ;  that  Mr.  Stevenson  was  au- 
thorized by  him,  Dowie,  to  enter  into  contracts  and  to  place 
orders  for  machinery  and  material  of  every  kind.  Gives  ref- 
erence as  to  his  own  financial  and  business  standing  to  the 
Bank  of  Scotland,  London,  who  are  agents  for  Zion  City 
Bank,  and  signs  said  document,  **John  Alex  Dowie,  Presi- 
dent Zion  City  Bank,  Zion  Land  &  Investment  Association, 
Zion  Lace  Industries."  **This  certifies  that  the  bearer,  Mr. 
Samuel  Stevenson,  is  a  duly  ordained  Deacon  in  the  Chris- 
tian Catholic  Church  in  Zion." 

Also  a  letter  of  the  same  date  written  by  Dowie,  directed 
to  Mrs.  Ann  Stevenson,  the  mother  of  Samuel  Stevenson,  in 
which  he  tells  her  of  ''his  eventful  three  months'  visit  to  us 
in  Zion,  which  is  terminated  this  day  in  the  making  of  an 
agreement  by  means  of  which  he  transfers  all  his  interests  in 
business  to  this  country,  and  will  be  associated  with  me  in 
the  establishment  of  a  great  Zion  Lace  Industry,"  and  of 
Stevenson's  engagement  to  Miss  Mary  Dowie. 

There  is  evidence  tending  to  show  that  Stevenson  was  ex- 
ceedingly cautious  about  entering  into  any  agreement  to  sell 
or  remove  his  factory  to  America,  and  that  he  complained 
that  he  could  not  get  a  definite  offer  or  proposition  in  refer- 
ence thereto  from  Dowie,  and  to  the  effect  that  he  intimated 
that  unless  he  did  within  a  very  short  time,  he  should  return 
back  to  England.  Dowie  and  Stevenson  arrived  at  an  agree- 
ment which  was  incorporated  in  the  contract  dated  April 
12th,  1900,  and  the  next  day  Stevenson  left  Chicago  for  Eng- 
land. 

In  the  opinion  of  the  court  the  contract  of  April  12th  was 
not  only  not  an  unreasonable  one,  but  was  a  highly  beneficial 
one  to  Mr.  Stevenson. 

The  evidence  tends  to  show  that  the  value  of  Stevenson's 
plant  in  England,  without  regard  to  the  good  will  was  about 
$60,000  to  $65,000.  By  the  contract  of  April  12th  he  sold 
to  Dowie  a  certain  part  only  of  its  machinery, — ^the  most 
valuable  part,  his  patents  and  patterns  for  $50,000,  reserving: 
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the  right  of  selling  for  his  own  benefit  certain  parts  of  the 
machinery  not  sold  to  Dowie  then  remaining  in  England,, 
which  he  afterwards  sold  to  Dowie  for  $35,000. 

By  the  contract  of  April  12th  Stevenson  was  to  attend  to- 
the  transfer  of  the  plant  to  America  and  both  parties  ap- 
parently agreed  that  the  so-called  good  will  and  the  loss  that 
Stevenson  might  sustain  by  reason  of  such  transfer,  includ- 
ing his  services  in  making  the  same,  was  worth  the  sum  of 
$100,000  in  stock  in  the  proposed  corporation,  so  that  in  effect 
he  got  according  to  that  contract,  $50,000  for  part  of  his. 
plant;  $100,000  in  stock  of  the  corporation  of  one  million 
dollars  that  was  to  be  formed.  Stevenson,  upon  the  stand, 
testified  he  was  satisfied  with  that  contract,  and  his  amended 
bill,  which  he  after  the  argument  has  asked  leave  to  file  is 
founded  upon  the  validity  of  said  contract  of  April  12th, 
1900. 

Before  said  motion  was  made,  the  court,  in  preparing  this 
opinion,  had  decided  that  the  contract  was  valid,  and  that 
no  ** undue  influence"  was  exercised  by  Dowie. 

In  order  to  determine  whether  there  was  **  undue  in- 
fluence" exercised  by  Dowie  over  complainant,  which  in- 
duced the  execution  of  the  two  agreements  of  date  August 
4th,  1900,  it  is  necessary  to  examine  into  the  further  rela- 
tions, social,  business,  and  spiritual,  of  the  parties,  from  the 
execution  of  the  agreement  of  April  12th,  1900,  to  the  8th 
day  of  August,  1900  (when  the  agreements  of  August  4th 
were  executed),  and  all  the  evidence  bearing  thereon. 

During  Stevenson's  first  visit  to  this  country,  extending 
from  about  the  20th  of  January  to  the  12th  of  April,  1900, 
several  articles  appeared  in  Dowie 's  Leaves  of  Healing,  ex- 
ploiting the  proposed  Zion  Lace  Industries  and  the  exhibition 
of  laces  brought  over  by  Stevenson  referred  to,  and  in  all 
these  articles  much  was  made  of  the  fact  that  they  were  to 
be  under  the  management  and  control  of  Samuel  Stevenson, 
who  was  praised  in  the  most  fulsome  language  as  a  skilled 
manufacturer  and  successful  business  man  of  which  the  fol- 
lowing is  a  sample,  dated  February  10th,  1900.  Speaking- 
of  the  lace  industries,  Dowie  says:    **When  all  things  were- 
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ready,  we  cabled  to  Europe  for  a  captain  of  Zion  industries 
upon  whom  we  have  been  fixing  our  eyes  for  about  five  years, 
Samuel  Stevenson,  a  successful  manufacturer  of  Beeston,  Not- 
tingham, England,  a  member  of  the  Christian  Catholic  Church 
in  Zion,  and  a  man  of  much  skill,  many  inventive  faculties  and 
resources,  and  great  executive  ability." 

In  another  issue  he  speaks  of  Deacon  Samuel  Stevenson 
having  left  Chicago  for  England,  and  ''we  expect  to  welcome 
him  back  to  this  country  early  in  July  next. ' ' 

The  fact  that  application  had  been  made  for  the  incorpo- 
ration of  the  Zion  Lace  Industries,  with  capital  of  one  mil- 
lion dollars  was  noticed,  and  that  Mr.  Samuel  Stevenson  was 
appointed  managing  director  and  was  in  EngliEind  then  at^ 
tending  to  the  business. 

And  in  the  same  issue  notice  is  given  that  although  many 
applications  have  been  made  for  the  purchase  of  stock  in  the 
Zion  Lace  Industries,  none  had  been  sold,  but  the  controlling 
interest  had  been  acquired  by  Dowie  in  behalf  of  Zion,  and 
that  books  for  the  sale  of  the  stock  would  soon  be  opened. 

The  evidence  shows  that  application  was  made  for  articles 
of  incorporation  on  the  5th  day  of  June,  1900,  at  Springfield, 
Illinois,  signed  by  John  Alexander  Dowie,  H.  Worthington 
Judd  and  Samuel  W.  Packard;  the  necessary  authority  is- 
sued, subscription  books  opened,  Dowie  subscribing  for  9,996 
shares  at  $100  each,  Charles  J.  Barnard,  Carl  F.  Stem,  H. 
Worthington  Judd  and  Samuel  W.  Packard  one  share  each; 
that  papers  showing  that  the  incorporation  had  been  com- 
pleted and  a  board  of  directors  elected  on  the  4th  of  June, 
consisting  of  John  Alexander  Dowie,  H.  Worthington  Judd 
and  Charles  J.  Barnard  were  filed  with  the  county  clerk  on 
the  5th  of  June,  1900. 

The  publications  in  the  Leaves  of  Healing  in  regard  to  the 
Zion  Lace  Industries  continued  at  intervals  after  Stevenson 
returned  to  England,  and  many  of  them  contained  the  most 
rosy  views  in  regard  to  such  industries.  In  the  June  9th 
issue,  the  editor,  Dowie,  makes  reference  to  the  incorporation 
under  the  laws  of  the  state  of  Illinois,  predicts  it  will  be  a 
great  dividend-payer  and  refers  in  complimentary  terms  to 
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Stevenson  and  his  success  in  carrying  on  the  lace  industry 
in  the  old  country.  This  is  the  publication  which  caused 
Woodward  to  write  the  letter  referred  to  heretofore,  recall- 
ing his  letter  of  recommendation  of  Stevenson. 

Stevenson  wrote  to  Dowie  at  frequent  intervals  from  Eng- 
land, reporting  the  progress  he  was  making  as  to  the  transfer 
of  the  plant,  the  engaging  of  experts,  ordering  new  ma- 
chinery, etc.,  all  of  which  letters  clearly  indicate  that  he  had 
come  to  believe  that  God  was  guiding  his  every  step  and  that 
he  was  doing  God's  will  in  the  work  of  transferring  the  lace 
industries  to  Zion. 

His  letters  upon  his  return  generally  end  with,  **  Yours 
faithful  in  Jesus,"  in  place  of  ** Yours  sincerely  in  Jesus," 
as  theretofore. 

In  one  of  his  letters  he  speaks  about  having  paid  off  Wood- 
ward and  says:  **I  told  him  (Woodward)  I  had  met  a  lady 
out  there  and  was  determined  shortly  to  be  married.  I  was 
going  to  manage  a  large  dry  goods  establishment,  was  to  take 
out  my  two  brothers,  some  machinery,"  etc.;  that  he  had 
asked  Woodward  to  write  Dowie  a  letter  as  he  wished  his 
friends  down  at  Methie's  home  to  be  assured  of  the  fact  that 
Methie  was  marrying  an  honorable  man,  and  he  says,  *  \  Wood- 
ward evidently  thinks  you  are  Methie's  father,  and  I  am 
going  to  manage  your  business,  as  you  are  an  old  man,"  and 
he  desired  Dowie  in  replying  to  Woodward,  to  say  nothing 
about  what  we  are  doing,  as  he.  Woodward,  had  sent  for  him 
and  wanted  to  buy  his  business.  And  in  the  same  letter  in 
which  he  relates  the  untruth  told  Woodward,  he  concludes 
with  **I  feel  God  is  with  me.  •  •  •  You  must  be  pray- 
ing for  me,  I  feel  sure,  I  am  so  happy.  •  •  •  People  are 
calling  me  a  fool  and  many  things,  because  I  am  leaving  such 
a  good  business,  etc.  •  •  •  They  say  I  must  be  mad  now 
and  clean  gone;  no  one  but  a  fool  or  a  madman  would  do 
such  a  thing,  leave  such  a  trade  and  business,  they  say,  but  I 
smile  aiid  go  on." 

Dowie  responded  to  some  of  these  letters  in  his  old  style, 
and  in  one  of  them  tells  how  he  has  made  arrangements  for 
his  party  of  ten,  consisting  of  himself,  wife,  son  and  daugh- 
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ter,  Stevenson  and  his  wife,  making  six  in  the  first  cabin; 
and  Miss  Gaiston,  Carl  Stem,  O.  T.  Spreicher,  private  secre- 
tary, and  Ernest  Williams,  expert  stenographer  and  photog^ 
rapher,  making  up  a  party  of  ten,  and  recites,  apparently 
with  great  glee,  a  deception  practiced  upon  the  steamship 
company,  in  which  he  managed  to  get  his  entire  party  the 
privileges  of  the  first  cabin  (which  was  not  allowed  by  the 
ship's  regulations)  by  passing  off  the  last  named  persons  as 
servants  or  valets. 

It  is  evident  that  in  the  incidents  referred  to,  the  commer- 
cial instincts  of  both  Stevenson  and  Dowie  got  the  better  of 
their  religion. 

Stevenson  in  one  letter  speaks  of  Dowie 's  contemplated 
visit  which  Dowie  had  told  him  had  been  fixed,  to  start  from 
this  country  the  14th  of  August,  but  *'all  the  people  I  have 
spoken  to  ask  me  why  you  use  such  very  strong  language, 
they  think  it  very  dreadful  to  say  *you  dirty  devil,'  and  use 
such  words  as  *cur'  and  *  infernal  liar.'  •  •  •  But,  how- 
ever, they  believe  you  are  a  man  of  God  and  that  the  signs 
do  follow,  and  so  they  are  just  waiting  to  see  and  hear  you." 

In  another  letter  he  says,  **It  is  remarkable  to  all  how  won- 
derfully God  is  working  for  me." 

The  letters  referred  to,  written  by  Stevenson  while  in 
England  upon  his  return  trip,  manifest  an  increasing  fixed 
conviction  that  he  is  being  guided  by  God,  and  that  it  was 
the  will  of  God  that  he  should  do  the  work  that  he  was  en- 
gaged in.  They  show  an  increasing  and  growing  affection 
and  confidence  between  him  and  Dowie. 

Stevenson,  under  date  of  June  21st,  1900,  writes  to  Dowie 
that  he  is  obliged  to  arrange  to  bring  out  the  four  extra  ma- 
chines, **as  I  found  I  could  not  sell  without  losing  extra 
much."  And  that  he  has  a  nice  set  of  experts  promised  to 
go.  Tells  of  his  going  to  Scotland  and  other  places  and  of 
the  great  facilities  he  enjoyed  for  seeing  the  operations  of 
other  factories.  Among  other  things  he  says  that  at  one  fac- 
tory, where  he  saw  a  thousand  girls  working  a  thousand 
weaving  machines  in  one  room,  **God  made  this  man  (the 
manager)   willing  to  take  me  through,  a  thing  unheard  of 


i 


174  Circuit  Courts  of  Illinois. 


before/'  and  that  he  had  a  similar  experience  and  had  ob- 
tained some  valuable  information  at  Manchester,  all  of  which 
he  attributes  to  the  divine  efforts  to  aid  him  in  his  work. 

Stevenson  arrived  at  Zion  Home  on  his  return  trip  to  Eng- 
land, on  the  10th  day  of  July,  and  in  a  day  or  two  thereafter 
left  for  Ben  MacDhui,  Dowie's  summer  residence. 

After  Stevenson's  return  from  England,  he  was  put  very 
prominently  forward  and  exploited  in  connection  with  the 
contemplated  Zion  Lace  Industries.  Meetings  were  held  in 
which  he  told  of  the  progress  that  had  been  made  and  a  very 
considerable  enthusiasm  was  aroused  by  means  of  editorials 
in  the  Leaves  of  Healing,  and  reports  of  such  meetings. 

On  the  24th  of  July,  Stevenson  was  married  by  Dowie  to 
Methie  Dowie  in  Zion  Tabernacle  in  the  presence  of  three 
thousand  people,  and  a  fulsome  account  given  of  the  same  in 
the  Leaves  of  Healing  on  the  28th  of  July,  1900.  In  this  same 
issue  he  states  that  **Zion  City  Bank  will  soon  issue  a  circu- 
lar and  invite  subscriptions  for  $400,000  of  Zion  Lace  Indus- 
tries stock. 

**We  have  determined  not  to  go  forward  with  the  incor- 
poration under  the  laws  of  the  state  of  Illinois,  but  to  estab- 
lish the  industries  on  the  basis  of  an  agreement  between  our- 
selves and  the  stockholders,  as  in  the  case  of  the  Zion  City 
Bank  and  the  Zion  Land  &  Investment  Association.  •  •  • 
We  may  say  for  the  information  of  our  friends,  who  are 
greatly  desiring  to  enter  into  an  association  with  us  in  Zion 
Lace  Industries,  that  we  shall  issue  stock  at  $100  per  share, 
guaranteeing  a  minimum  interest  of  six  per  cent,  for  the 
first  year,  and  an  almost  certain  dividend  for  six  successive 
years  of  one  per  cent,  annual  increase,  asking  the  dividends 
to  increase  therefor  to  twelve  per  cent."  The  ''We"  must 
be  the  editorial  *'we,"  as  it  does  not  appear  that  Stevenson 
had  been  consulted  about  this  publication. 

In  the  same  issue  Dowie  calls  attention  to  Cashier  Barn- 
ard's advertisement  on  page  425  of  the  same  issue,  and  con- 
tinues: **We  frankly  tell  our  many  friends  that  this  first 
issue  of  Zion  Lace  Industries  stock  of  $400,000  will  be  very 
rapidly  subscribed  for,  and  that  all  who  desire  to  enter  into 
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co-operation  with  us  in  this  splendid  industry,  had  better 
send  in  their  applications  as  soon  as  possible." 

Describes  the  wedding  four  days  before,  and  says:  ''Dea- 
■con  and  Mrs.  Stevenson  have  crossed  Lake  Michigan  to  our 
summer  home  of  Ben  MacDhui  on  White  Lake.  They  will 
return  to  the  city  in  time  to  attend  our  closing  discourse  on 
Lord's  Day,  August  5th,  when  he  (Stevenson)  will  be  pres- 
•ent  and  speak  a  few  words  at  the  farewell  meeting  on  Mon- 
day, August  6th,  and  to  take  part  with  us  in  our  final  recep- 
tion at  Zion  Home  on  Tuesday  evening,  August  7th."  That, 
"''God  wiliing,  we  will  leave  Chicago  on  Wednesday,  August 
3th,  for  New  York,  from  thence  to  sail  •  •  •  on  the 
morning  of  Saturday,  August  11th." 

Stevenson  returned  to  Chicago  at  the  time  indicated,  and 
some  sort  of  talk  or  negotiation  was  had  between  Dowie  and 
himself  and  Packard,  in  regard  to  the  preparing  of  the  articles 
of  association,  indicated  in  the  publication  last  referred  to, 
but  it  is  not  shown  that  he  knew  of  such  publication.  The 
evidence  tends  to  show  that  while  Stevenson  suggested  some 
changes  in  the  phraseology  in  the  wording  of  the  public 
agreement,  the  two  agreements  were  ultimately  prepared  by 
Packard,  substantially  in  the  condition  in  which  they  were 
signed,  and  were  brought  by  him  on  the  evening  of  August 
8th  to  Dowie 's  home,  that  being  the  last  evening  before 
Dowie  and  his  party,  Stevenson  and  his  wife  were  to  leave 
Chicago  on  their,  trip  to  Europe.  It  appears  that  Dowie 
was  in  Chicago;  and  Stevenson  and  wife  were  at  Ben  Mac 
Dhui  from  the  day  of  the  wedding,  July  24th,  up  to  August 
5th,  and  were  down  town  in  Chicago  shopping  on  the  8th  of 
August,  up  to  five  or  half  past  five  of  that  day,  and  upon 
their  return  to  Dowie 's  home,  found  Dowie  and  Packard 
awaiting  them. 

The  evidence  as  to  what  took  place  on  that  evening  of  Au- 
gust 8th  is  conflicting,  the  weight  of  evidence  tending  to 
show  that  either  the  so-called  public  agreement  was  read,  or 
the  substance  of  it  stated  to  the  complainant,  and  some 
blanks  filled;  Attorney  Packard  stating  that  the  reason  for 
the  blank  as  to  the  price  agreed  upon  between  Dowie  and 
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Stevenson  for  the  four  extra  laee  machines,  which  he  had 
brought  over  from  Europe,  was  unknown  to  himj  that  when 
it  was  stated  to  be  $30,000,  he  himself  suggested  as  hereinbe- 
fore recited,  that  it  made  $35,000,  in  order,  as  he  said,  to 
make  up  the  $50,000,  the  amount  of  Stevenson 's  ante-nuptial 
note,  which  he  had  given  to  Dowie  as  trustee,  and  the  pay- 
ment of  which  that  evening  was  contemplated. 

The  evidence  tends  to  show  that  the  so-caJied  private 
agreement  was  also  either  read,  or  the  substance  of  it  stated, 
but  Stevenson  swears  that  nothing  was  said  about  such  pri- 
vate agreement^  and  that  it  was  not  read,  nor  the  contents 
stated  to  him  upon  that  evening.  As  I  have  before  re- 
marked, Stevenson's  evidence  as  to  what  took  place  that 
evening  in  regard  to  said  agreement  is  unreliable,  but  his 
entire  subsequent  conduct  was  consistent  with  the  idea  that 
he  knew  nothing  of  such  private  agreement  until  after  the 
breach  between  him  and  Dowie,  when  it  was  shown  to  him 
by  Packard  in  the  month  of  June  following. 

His  testimony  shows  that  he  had  no  clear  recollection  as  to 
the  occurrences  of  that  evening,  nor  as  to  any  conversations 
or  any  talks  about  the  proposed  agreement  then  or  prior 
thereto.  Having  been  married  but  a  few  days  previously 
and  having  been  lionized  in  public  and  in  private  as  the 
great  lace  manufacturer,  and  living  in  dose  communion  with 
Dowie,  he  was  in  such  a  state  of  excitement,  an  ecstacy  of 
bliss,  that  he  would  have  signed  any  instrument  that  Dowie 
mi«:ht  have  requested  him  to  sign. 

There  can  be  no  question  in  the  mind  of  the  court  but  what 
the  two  agreements  were  signed  upon  the  evening  in  ques- 
tion by  all  of  the  parties  signing  the  same,  but  the  question 
in  this  case  is  not  whether  Stevenson  signed  both  these  agree- 
ments upon  the  evening  in  question,  nor  whether  he  intended 
to  execute  them,  but  the  question  is  how  the  intention  to  exe- 
cute the  same  was  produced ;  whether  he  knew  the  force  and 
effect  of  the  instruments  he  signed,  and  also  whether  full  in- 
formation and  advice  was  given  him  by  Dowie  and  his  at- 
torney, which  they  were  required  to  give  him  under  the  cir- 
cumstances;   whether  or   not,   considering   all   the   cireiim- 
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stances  surrounding  the  transactions,  when  taken  in  connec- 
tion with  the  proof  as  to  the  relations  existing  between  the 
parties,  there  was  such  dominion  exercised  by  the  defendant 
Dowie  over  Stevenson  as  prevented  its  being  the  pure,  vol- 
untary, or  well  understood  act  of  his  (Stevenson's)  mind. 

**The  doctrine  of  equity  concerning  undue  influence  is 
very  broad,  and  is  based  upon  principles  of  the  highest  mo- 
rality. It  reaches  every  case,  and  grants  relief  where  in- 
fluence is  acquired  and  abused,  or  where  confidence  is  re- 
posed and  betrayed."  (Citing  the  celebrated  case  of  Hu- 
guenin  v,  Baseley  [17  Vesey,  273],  post)  **It  is  specially 
active  and  searching  in  dealing  with  gifts;,  but  is  applied 
when  necessary  to  conveyances;,  contracts,  executory  and  ex- 
ecuted, and  wills."    (2  Pomeroy's  Eq.,  sec.  951). 

**  Whenever  two  persons  stand  in  such  a  relation  that  while 
it  continues,  confidence  is  necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  that  confidence  is 
possessed  by  the  other,  and  this  confidence  is  abused,  or  the 
influence  is  exerted  to  obtain  an  advantage  at  the  expense 
of  the  confiding  party,  the  person  so  availing  himself  of  his' 
position  will  not  be  permitted  to  retain  the  advantage,  al- 
ihmigh  the  transaction  could  not  have  been  impeached^  if 
no  such  confidential  relation  had  existed."     (Same,  sec.  956). 

After  commenting  upon  the  doctrine  of  undue  influence 
in  the  cases  of  guardian  and  ward,  trustee  and  beneficiary,, 
attorney  and  client,  etc.,  he  says,  sec.  963,  under  the  head 
** Other  Relations": 

**The  same  general  principle  extends  with  more  or  less 
force  to  dealings  between  physician  and  patient,  a  spiritual 
adviser  and  penitent,  •  •  •  partners,  and  indeed  all 
persons  who  occupy  a  position  of  trust  and  confidence,  of 
influence  and  dependence  in  fact,  although  not  perhaps  in 
law." 

Where  the  relation  is  proven  to  exist,  as  in  the  case  of  the 
clergyman  and  his  parishioner  in  Huguenin  v.  Baseley^  ante, 
it  (the  undue  influence)  is  presumed  to  exist,  and  the  bur- 
den of  proof  or  ''heavy  burden  of  proof"  as  it  is  termed,  is 
upon  the  clergyman  or  person  occupying  the  confidential 
13 
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or  fiduciary  position  to  show  that  in  the  transaction  com- 
plained of,  the  influence  had  not  been  exerted,  or  the  con- 
fidence reposed  abused.  But,  whether  the  burden  of  proof 
in  this  case  is  upon  Dowie,  who  not  only  occupied  the  posi- 
tion of  clergyman  to  his  parishioner^  but  also  of  prophet  to 
his  disciple,  it  is  unnecessary  to  discuss  in  the  view  the  court 
takes  of  the  evidence  adduced. 

The  court,  in  a  case  of  this  character,  looks,  first  at  the 
transaction  to  see  whether  it  is  a  contract  which  was  a  rea- 
sonable one,  a  beneficial  one,  whether  there  was  a  reasonable 
consideration  for  the  making  of  it. 

While  the  fact  that  a  contract  is  unwise,  foolish,  improvi- 
dent, will  not  of  itself  justify  a  court  in  relieving  the  party 
from  the  effect  of  such  contract,  yet,  if  the  court  can  see 
there  is  a  want  of  consideration,  or  a  very  inadquate  consid- 
eration, such  fact  should  be  taken  into  consideration  with 
other  inequitable  incidents  in  determining  whether  the  party 
was  induced  to  enter  into  the  contract  by  reason  of  the  un- 
due influence  exerted  over  hifi  mind  by  ttie  other  party  to 
said  contract. 

The  complainant  at  that  time  was  in  this  position:  He 
had  a  right  to  receive  $100,000  of  paid  up  stock  in  a  joint 
stock  corporation  of  one  million  dollars;  he  was  entitled  to 
receive  a  balance  of  $15,000  upon  the  first  sale  of  machinery 
to  Dowie.  He  had  brought  over  with  Dowie 's  knowledge 
aad  approval  four  additional  machines  for  the  purpose  of 
their  being  placed  as  part  of  the  plant,  for  the  joint  stock 
incorporation  of  one  million  dollars,  and  it  was  only  a  ques- 
tion as  to  the  amount  which  Dowie  should  pay  him  for  the 
same. 

Stevenson  had  the  right  to  have  all  the  provisions  of  the 
agreement  of  April  12th,  1900,  under  which  the  Zion  Lace 
Industries  had  been  incorporated,  carried  out.  Under  that 
agreement  Dowie  was  not  only  bound  to  incorporate  the  joint 
stock  association  of  one  million  dollars,  but  also,  after  it  was 
incorporated,  to  convey  or  transfer  to  the  corporation,  a 
tract  of  land  upon  the  Zion  City  site,  containing  not  less 
than  twenty-five  acres,  and  all  the  machinery,  patterns,  good 
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will  and  plant  purchased  from  Stevenson,  including  the  pat- 
ents, for  which  he  (Dowie)  was  to  havfe  $620,000  of  capital 
stock,  $100,000  of  which  he  was  to  deliver  as  full  paid  stock 
to  the  complainant,  the  balance  of  the  capital  stock,  $380,000, 
to  be  treated  as  treasury  stock  and  sold  or  used  for  the  pur- 
pose of  putting  in  further  machinery,  tools,  buildings  and 
appliances. 

There  was  also  a  guaranty  on  the  part  of  Dowie  that  he 
would  either  subscribe  for  or  purchase  at  its  par  value  such 
treasury  stock,  or  so  much  thereof  as  might  be  necessary  (or 
procure  some  person  so  to  do)  in  order  to  furnish  all  iYte 
capital  required  by  the  corporation  to  enable  it  to  purchase 
and  pay  for  all  buildings,  new  machinery,  tools  and  appli- 
ances, which  it  might  need,  and  to  enable  it  to  successfully 
inaugurate  and  carry  forward  its  business  to  the  full  maxi- 
mum limit  of  its  opportunities  and  possibilities.  Therefore, 
Stevenson  had  a  right  to  demand,  not  only  a  transfer  of  all 
the  property  to  the  new  corporation,  but  that  Dowie  should, 
if  necessary,  himself  furnish  cash  to  the  full  amount  of  the 
treasury  stock,  $380,000. 

By  the  transaction  contained  in  these  two  agreements  of 
August  4th,  he,  Stevenson,  releases  Dowie  from  all  his  obli- 
gations, and  surrenders  all  his  own  rights  thereunder. 

Under  the  incorporation,  he  would  have  all  the  rights  of 
a  stockholder  under  the  laws  of  the  state  of  Illinois ;  the  right 
to  examine  books,  the  right  to  have  the  property  of  the  cor- 
poration applied  for  the  purposes  of  the  corporation,  and 
that  it  be  used  for  no  other  purpose;  the  right  to  attend 
stockholders'  meetings,  to  vote  thereat,  and  the  right  to  go 
into  a  court  of  equity  at  any  time  that  he  deemed  it  neces- 
sary to  check  or  question  any  ultra  vires  or  illegal  act  of  the 
corporation.  He  had  a  right  to  have  the  management  of  the 
<5orporation  in  the  hands  of  a  board  of  three  directors. 

The  public  agreement  or  contract,  the  only  one  that  was 
published  to  the  world,  and  the  only  one  known  to  the  so- 
called  subscribing  shareholders,  purported  to  be  an  agree- 
ment between  John  Alexander  Dowie  and  Samuel  Stevenson 
of  the  one  part,  and  the  preferred  shareholders  of  the    other, 
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and  twice  speaks  of  the  association  as  a  joint  enterprise.  If 
it  was  not  a  joint  enterprise,  Stevenson  and  Dowie  on  one 
side,  and  the  preferred  stockholders  signing  the  same  on  the 
other,  in  fact,  it  was  deceptive  and  it  is  by  no  means  clear 
that,  if  it  is  to  be  held  to  be  a  valid  agreement,  Samuel  Ste- 
venson could  not  be  held  liable,  either  as  joint  contractor 
with  Dowie,  or  as  having  guaranteed  by  his  signature  thereto 
the  performance  of  all  the  covenants  and  obligations  devolv- 
ing upon  Dowie  by  the  terms  of  that  agreement. 

That  public  agreement,  the  only  one  that  was  published^ 
does  not  contain  one  word  as  to  the  interest  of  Samuel  Ste- 
venson in  the  new  association,  and  it  is  a  fair  inference  from 
the  same,  and  the  public  would  be  justified  in  believing,  that 
there  was  some  kind  of  an  arrangement  or  agreement  exist- 
ing between  himself  and  Dowie  in  the  nature  of  a  co-part- 
nership or  joint  enterprise,  not  incorporated  in  the  agree- 
ment, which  induced  him  (Stevenson)  to  become  a  party  to 
the  same. 

I  am  strongly  inclined  to  the  opinion  that  in  a  court  of 
equity,  he,  Stevenson,  would  be  liable  to  any  person  dealing 
with  said  association,  either  as  a  subscribing  stockholder,  or 
as  a  creditor  thereof,  for  any  damages  they  might  sustain  in 
trading,  with  a  knowledge  only  of  said  public  agreement. 

By  the  new  agreement  Dowie  is  relieved  from  his  obliga- 
tion to  buy  or  cause  to  be  purchased  at  par  $380,000  worth 
of  treasury  stock  in  the  corporation,  and  does  not,  in  the  new 
agreement,  undertake  or  bind  himself  in  any  way  to  Steven- 
son to  furnish  any  land  or  money  to  the  establishment  of 
such  industries;  and  instead  of  a  one-tenth  interest  in  a  cor- 
poration of  one  million  dollars,  Stevenson,  under  the  new 
public  and  the  private  agreement,  agrees  to  receive  $100,000 
of  paid  up  stock  in  a  new  association;  an  association  which 
is  without  any  limit  as  to  the  shares  of  stock,  which  Dowie 
alone  is  authorized  to  issue;  it  provides  for  $500,000  of 
stock  in  shares  of  par  value  of  $100  each,  to  be  issued  to 
Dowie  as  proprietary  stock;  seventeen  hundred  shares  of 
stock  to  be  issued  and  to  be  known  as  common  shares,  and 
authorizes  Dowie  to  issue  one  hundred  shares  of  preferred 
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stock,  without  any  limitation  whatever,  and  the  new  agree- 
ment expressly  provides  that  no  other  shareholder  than  John 
Alexander  Dowie  shall  have  any  title  or  interest,  either  legal 
or  equitable,  or  possession  or  control  of  any  assets  or  prop- 
erty, real  or  personal  in  said  Zion  Lace  Industries,  nor  any 
right,  authority  or  power  to  make  any  sale,  transfer  or  dis- 
position thereof,  and  gives  Dowie  full  authority  to  manage, 
lease,  sell,  exchange,  mortgage,  and  convey  from  time  to  time 
the  real  and  personal  property  of  the  industries,  or  any  part 
thereof,  as  he  shall  deem  best,  and  provides  that  the  pur- 
chaser or  mortgagee  shall  not  be  required  to  see  to  the  appli- 
cation of  the  purchase  money. 

Instead  of  being  the  owner  of  $100,000  of  paid  up  stock 
in  a  joint  stock  corporation  of  one  million  dollars  capital 
stock,  Stevenson  becomes  a  shareholder  in  an  association,  in 
which  John  Alexander  Dowie  owns  all  of  the  property,  ap- 
points all  of  the  managers  and  employees,  fixes  all  the  sala- 
ries, and  he  is,  as  such  shareholder,  without  any  voice  of  any 
nature  or  kind  in  the  management  of  the  association,  or  any 
right,  to  inspect  the  books  of  the  association  or  challenge  in 
any  way  Dowie's  action.  This  **Zion  Lace  Industries"  asso- 
ciation has,  legally  speaking,  but  three  assets,  to  wit:  (1)  The 
credulity  of  human  nature,  which  appears  to  be  an  inex- 
haustible asset;  (2)  The  avarice  of  investors;  and  (3)  A 
blind  faith  of  members  of  his  church  in  John  Alexander 
Dowie. 

What  consideration  can  it  be  said  Stevenson  received  for 
the  surrender  of  his  rights  under  the  million  dollar  corpora- 
tion? Not  one  dollar  of  consideration  or  advantage  to  him 
of  any  nature  or  kind  can  be  pointed  out.  It  is  all  surren- 
der on  his  part  and  all  gain  by  Dowie. 

It  is  true  that  the  agreements  in  question  provide  for  the 
purchase  by  Dowie  of  the  four  lace  machines  at  $35,000,  but 
those  were  the  property  of  Stevenson  which  were  to  go  into 
the  incorporated  company  and  to  be  paid  for,  either  by 
Dowie  or  by  the  incorporation.  Eliminate  the  four  machines 
and  the  payment  therefor,  and  it  is  apparent  on  the  face  of 
the  agreements,  that  for  this  change  of  his  situation,  Steven- 
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son  received  no  consideration  whatever.  It  was  in  legal 
effect  a  gift  by  Stevenson  to  Dowie  of  all  his  property,  rights 
and  interests  to  which  he  was  entitled  under  the  agreement 
of  April  12th,  1900,  and  all  his  property  rights  in  the  corpo- 
ration which  had  been  formed  thereunder. 

Is  it  a  transaction — this  of  August  4th, — ^which  any  rea- 
sonable, prudent,  cautious  business  man,  uninfluenced  by 
any  other  consideration  than  to  make  a  bargain,  would  have 
entered  into?    The  answer  must  be  in  the  negative. 

The  two  men  were  not  equals  (irrespective  of  the  question 
of  undue  influence)  in  business  capacity  or  in  intellect.  In 
the  words  of  his  counsel,  Mr.  Packard,  **  Stevenson  was  no 
match  in  business  affairs  for  Dowie;  and  who  is?" 

Dowie 's  attorney  may  well  admit  the  inequality  of  the  two 
men.  The  one  a  strong  man,  well  educated,  of  large  busi- 
ness experience,  having  lived  in  several  lands  and  having  trav- 
eled much  and  been  brought  into  contact  with  all  classes  of 
men;  the  other,  Stevenson, — by  no  means  a  strong  man — of 
but  little  education,  no  business  experience  and  no  knowledge 
of  the  world  outside  of  his  lac^  manufactory  at  Beeston,  Eng- 
land; the  one  was  truly  **no  match"  for  the  other. 

It  is  true  that  the  law  nor  the  courts  can  give  a  man 
brains,  or  make  one  man  equal  in  business  capacity  or  intel- 
lect to  another,  and  if  there  is  nothing  more  than  such  dis- 
parity between  the  two  men  trading,  the  fool  must  be  left  to 
the  effects  of  his  own  folly.  But  when  they  are  unequally 
matched  and  there  are  other  considerations  entering  into  the 
transaction  growing  out  of  the  relations  of  the  parties,  one 
to  the  other,  the  question  of  fairness  of  the  transaction,  as 
well  as  the  natural  ability  of  the  parties,  must  be  taken  into 
consideration. 

There  is  another  matter  to  be  referred  to  in  considering 
what  Stevenson  surrendered  and  what  he  got  by  the  change 
that  was  made  in  the  business  relations  of  the  parties  on  the 
night  of  August  8th  by  abandoning  his  rights  under  the  old 
corporation,  and  consenting  to  go  into  a  new  arrangement, 
and  that  is,  that  he  is  a  party  to  this  contract  of  August  4th, 
termed  the  ''public   agreement,"  by  which  he   and   Dowie 
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have  undertaken  (or  Dowie  alone  had  undertaken)  to  carry 
on  an  enterprise  in  a  new  association  which  stands  of  record 
at  Springfield,  Illinois,  and  on  the  records  of  this  county, 
of  an  incorporation  provided  for  in  the  agreement  of  April 
12th,  and  which  was  actually  formed,  to  wit:  the  Zion  Lace 
Industries. 

Was  that  matter  brought  to  Mr.  Stevenson's  attention? 
It  is  true  that  the  public  agreement  provides  that  only  Dowie 
shall  be  liable  for  the  debts  and  that  notice  to  that  effect 
be  kept  posted  in  the  office  so  that  all  persons  entering  there 
may  see  the  same,  but  suppose  a  party  dealing  with  the  asso- 
ciation, known  as  the  Zion  Lace  Industries,  does  not  enter 
into  this  office,  and  becomes  a  creditor  of  the  Zion  Lace  In- 
dustries, relying  upon  the  fact  that  there  is  such  an  incor- 
poration organized  under  that  name,  recorded  at  Springfield, 
and  upon  the  records  of  Cook  county.  There  could  be  little 
question  but  what  John  Alexander  Dowie,  Samuel  Steven- 
son and  everybody  connected  with  the  management  of  the 
enterprise  could  be  held  liable  for  a  debt  contracted  under 
such  circumstances.  It  is  practically  holding  out  to  the 
world,  to  those  who  do  not  enter  the  oiffice  and  see  this  posted 
notice,  and  who  do  not  have  actual  notice  of  the  articles  of 
association,  that  this  **Zion  Lace  Industries"  is  the  **Zion 
Lace  Industries"  incorporated  under  the  laws  of  the  state 
of  Illinois.  As  to  such  creditors,  it  would  come  pretty  near 
being  a  case  of  '*  false  pretences  J' 

Did  J.ohn  Alexander  Dowie  dominate  the  mind  of  Samuel 
Stevenson  in  the  transaction  of  August  8th  t 

We  have  traced  from  the  commencement  of  their  corre- 
spondence the  growth  of  the  spiritual  influence  exercised  by 
Dowie  over  Stevenson  which  culminated  in  his  becoming  a 
member  of  Dowie 's  church  and  the  church  of  Zion,  of  which 
he  was  the  recognized  head,  we  have  seen  that  he  became 
gradually  af  last  fully  converted  to  the  doctrine  that  Dowie 
had  upon  this  earth  a  divine  mission;  that  Dowie,  when  he 
spoke,  spoke  as  he  states  it,  by  authority,  with  the  conscious- 
ness of  authority,  with  the  right  to  demand  or  to  command 
in  the  name  of  the  Lord  and  expect  obedience.     Dowie  had 
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told  him  that  under  God  he  had  committed  himself  to  the 
formation  and  establishment  of  institutions  of  a  permanent 
character  in  America,  in  connection  with  his  ministry  in  the 
Lord,  and,  in  substance,  that  he  expected  to  gather  people 
from  the  east  and  the  west,  from  the  north  and  the  south, 
into  the  cities  of  Zion  in  every  land,  and  that  he  (Dowie) 
had  long  been  convinced  that  **  until  a  theocracy  was  pro- 
claimed and  a  people  brought  together  who  declared  that 
Christ  and  Christ  alone  was  their  King,  and  that  while  liv- 
ing peaceably  and  submitting  themselves  to  every  ordinance 
of  man  so  far  as  it  did  not  conflict  with  that  of  God,  they 
would  at  the  same  time  proclaim  the  supremacy  of  that  law 
and  demand  submission  unconditional  and  universal  to  the 
claims  of  God.  Such  people  must  be  created/'  for,  says 
Dowie,  ** outside  of  Zion  they  do  not  exist,  so  far  as  I  know." 
He  told  him  that  it  was  only  within  a  short  time  that  he  had 
realized  what  his  own  mission  was,  and  that  he  expected 
further  revelations  on  that  subject. 

Stevenson  testifies,  in  substance,  that  although  John  Alex- 
ander Dowie  had  his  business  cabinets  and  heads  of  depart- 
ments, that  there  was  no  will  in  Zion  except  that  of  John 
Alexander  Dowie;  that  he  was  absolute  dictator  and  no  one 
presumed  to  question  what  he  said  or  ordered. 

It  is  true  that  Dowie  himself  denies  this,  and  protested, 
not  only  upon  the  witness  stand,  but  in  public  meetings,  that 
he  only  ruled  by  love,  but,  when  he  speaks  about  the  au- 
thority of  God  and  demands  obedience,  who  in  his  church 
would  say  him  '*Nay,''  in  spiritual  or  in  temporal  matters, 
connected  with  the  business  enterprises  which  he  professes 
to  carry  on  for  the  benefit  of  Zion,  and  in  the  cause  of  his  re- 
ligion t 

Upon  the  stand,  on  cross  examination,  he  gave  an  idea  of 
his  method  of  conducting  his  business  operations.  He  is 
at  the  head  of  thirty-eight  different  departments  of  industry 
in  this  coming  City  of  Zion,  and  in  Chicago.  He  conducts  a 
bank,  known  as  the  Zion  City  Bank. 

The  public  agreement  of  August  4th,  organizing  the  new 
association  was  based,  to  a  large  extent,  upon  that  under 
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which  the  so-called  Zion  City  Bank  was  doing  business.  The 
articles  of  agreement,  as  to  the  bank,  were  put  in  evidence, 
and,  in  substance,  they  simply  provided  that  John  Alexan- 
der Dowie  might  issue  $100  shares  of  stock  and  sell  them 
without  limit  as  to  the  amount  of  such  issue;  he,  individu- 
ally, agreeing  to  pay  interest  on  the  shares  so  issued,  and 
with  certain  covenants  for  the  redemption  of  such  shares, 
similar  to  those  contained  in  the  public  agreement  of  Au- 
gust 4th. 

He  owns  all  the  moneys  and  assets  of  the  bank,  employs 
officers  and  other  employees,  fixing  their  salaries,  and  has 
the  power  to  make  any  disposition  of  the  assets  of  that  bank, 
just  as  great  as  any  individual  has  power  over  his  own  pri- 
vate property. 

And  it  is  the  same  way  with  the  other  industries  referred 
to  in  Zion.  The  evidence  tends  to  show  that  in  furtherance 
of  his  scheme  to  build  the  City  of  Zion,  John  Alexander 
Dowie  purchased  some  five  or  six  thousand  acres  of  land  on 
the  shores  of  Lake  Michigan,  a  few  miles  north  of  Wauke- 
gan,  a  sandy  desert,  and  in  many  places  swampy;  that  he 
organized  the  Zion  Land  &  Investment  Association,  subdi- 
vided 850  acres  of  the  land  into  50-foot  lots,  gave  1100-year 
leases  upon  each  lot,  and  sold  those  leases  at  a  price  equal,  it 
is  stated,  to  the  value  of  the  property ;  and  in  five  days  after 
these  lots  were  put  upon  the  market,  every  lot  in  that  850 
acres  of  land  was  taken. 

The  title  to  the  land,  it  appears,  remained  in  John  Alexan- 
der Dowie.  The  title  to  the  land  upon  which  these  Indus- 
tries are  to  be  situated  under  this  public  agreement  of  Au- 
gust 4th,  remained  in  John  Alexander  Dowie,  and  it  appears 
in  a  most  remarkable  argument — ^which  was  published — made 
by  his  attorney,  Mr.  Packard,  upon  the  advantages  to  the 
subscribers  for  preferred  shares  of  stock  in  that  kind  of  an 
association  over  preferred  stock  in  an  incorporation  organ- 
ized under  the  public  laws  of  the  state,  that  he  had  provided 
by  the  will  of  John  Alexander  Dowie,  that  this  land  upon 
which  the  Zion  Lace  Industries  (and  the  lots  refeiTed  to 
were  located)  should  pass  to  his  successor  named  in  the  will, 
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who  should  appoint  trustees  and  those  trustees  with  their 
successors  were  to  hold  title  until  **the  second  coining  of  our 
Lord  Jesus  Christ;" — a  rather  indefinite  period  of  time,  and 
for  that  reason  obnoxious  to  the  **rule  against  perpetuities.'* 

But  the  attorney  of  the  defendant  contends  that  it  is  a 
pious  trust  that  is  thus  created.  Parties  will  not  be  allowed 
to  speculate  in  real  estate,  lace  industries,  and  other  manu- 
facturing plants  under  the  guise  of  ''pious  trusts/'  and  thuff 
avoid  the  rule  against  perpetuities. 

The  different  departments  referred  to,  at  the  head  of  all 
of  which  was  Dowie,  it  appears  wete  connected  by  telephone 
with  Dowie 's  office,  and  that  no  important  business  was 
transacted  without  his  approval. 

Is  it  at  all  strange  that  his  attorney  asks  in  open  court, 
**Who  is  John  Alexander  Dowie 's  equal  in  business  ca^ 
pacityT* 

If  Dowie  believes,  as  he  says  he  does,  in  a  theocracy,  in 
other  words,  in  a  people  governed  by  the  immediate  direction 
of  the  Almighty,  like  the  Israelites  of  old,  and  his  followers 
also  believe  the  same,  and  that  he  speaks  by  the  authority 
of  God,  can  it  be  said  that  any  one  of  his  followers  entering 
into  a  contract  or  business  arrangement  with  John  Alexan- 
der Dowie  is  not  acting  under  ** undue  influence?"  The  law 
says  that  ** undue  influence"  shall  be  presumed  in  such  a 
case. 

Dowie  says  upon  the  stand  that  he  rules  by  love,  but,  **if 
they  a^ee  to  follow  my  leadership,  just  as  you  might  agree 
if  you  were  a  member  of  a  voluntary  regiment,  and  the  cap- 
tain says,  you  know,  'right  about  face,*  then  you  would  right 
about  face,  and  if  you  don't,  you  are  put  out  of  the  regi- 
ment." 

He  also  said  as  to  his  methods  of  doing  business  with  his 
departments  and  with  his  business  cabinets:  **I  determine 
what  ought  to  be  done,  then  1  consult  them,  as  to  whether 
they  know  a  better  way  or  not. ' ' 

Mr.  Stevenson  said  that  so  far  as  he  knew  no  one  ever 
suggested  a  better  way  than  that  suggested  by  John  Alex- 
ander Dowie,  except  upon  one  occasion,  and  the  only  one,. 
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when  he,  at  a  cabinet  meeting,  protested  against  substanti- 
ally forcing  Mr.  Packard  to  become  a  member  of  the  Church 
of  Zion. 

Also,  it  appears  that  this  defendant  has  a  wonderful 
power,  not  only  with  those  with  whom  he  is  brought  in  in- 
dividual contact,  but  a  power  to  sway  large  audiences  of 
his  followers  at  will.  "When,  in  the  month  of  June  last,  in 
the  presence  of  several  thousand  people,  after  a  long  dis- 
course in  which  he  quoted  verse  after  verse  from  the  Bible 
to  show  that  the  spirit  of  Elijah  was  incarnate  in  himself, 
and  that  he  was  Elijah  the  Second,  and  demanded  of  the  au- 
dience whether  they  believed  him  to  be  Elijah  the  prophet, 
nearly  the  entire  audience  arose  to  their  feet  and  proclaimed 
their  belief  in  him, — that  he  was  Elijah.  The  few  who  did 
not  rise,  being  so  small  a  number  as  to  be  indistinguishable. 
On  more  than  one  occasion  he  demanded  of  those  in  the  au- 
dience who  had  been  divinely  healed,  to  rise  to  their  feet  and 
more  than  two  thousand  persons  arose  to  their  feet  and  tes- 
tified that  they  had  been  healed  by  divine  power.  **Did  I 
heal  your'  demanded  Dowie.  **No."  '*Did  God  heal 
you?"  **Yes."  If  they  had  been  asked  **Were  you  healed 
by  Dowie 's  laying  on  his  hands  and  praying  God  to  heal 
youT'  the  answer  would  undoubtedly  have  been  in  the  af- 
firmative. 

As  the  general  overseer  and  the  head  of  the  Church  of 
Zion,  he  collects  one-tenth,  like  the  Jewish  tithes  of  old,  and 
not  only  that,  but  he  insists  on  liberal  donations  being  made 
toward  the  church. 

On  one  occasion  he  talked  to  his  audience  in  the  following 
style,  which  is  given  as  a  specimen  of  the  manner  in  which  he 
talked  to  his  audiences  as  to  contributions. 

**  'Shall  we  put  our  all  in?'  said  Ananias  and  Sapphira. 

'*  *I  say,  Ananias,'  said  Sapphira,  *we  sold  that  for  ten 
thousand  dollars.  We  wiU  give  them  five,  but  let's  tell  them 
it  is  all  we  have.' 

"  'All  right,  Ananias.'    'Sapphira,  you  stay  at  home.' 

"  'Peter,  Apostle  of  the  Lord,  I  come.' 

"  'Who  are  you?* 
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**  *I  am  Ananias.' 

"  *And  with  what  do  you  come?' 

**  *Pive  thousand  dollars.' 

*  'What  did  you  sell  your  land  fort' 

**  'Five  thousand  dollars.     Here  it  all  is,  blessed  Apostle.' 

"  'You  liar!  Ananias,  thou  hast  lied  to  God  and  not  to 
man.    You  have  lied  against  the  Holy  Ghost.    Die!* 

"He  died.     They  wrapped  him  up,  and  took  him  out. 

*"0,  Holy  Apostle!' 

"  'Who  are  you?' 

*'  'I  am  Sapphira.' 

"  'Well,  what  have  you  to  say?' 

"  'Ananias  came  with  all  our  possessions.' 

"  'Well,  it  was  your  own,  could  you  not  do  what  you  liked 
with  it?' 

"  'Yes,  we  have  devoted  it  all  to  God.' 

"  'You  liar!  You  liar!  The  keeping  back  of  that  five 
thousand  dollars  is  your  death.     Die ! '     She  died. 

"I  wonder  how  many  Ananiases  and  Sapphiras  there  are 
in  Zion?     (Laughter.) 

"All  I  have  to  say  is  this:  If  I  were  you,  Ananias,  I 
would  tramp  back  to  the  Methodists.  You  wiU  be  lonely  in 
Zion. 

Sapphira,  I  would  go  to  the  Baptists. 
Why?    Because  you  will  die  in  Zion  most  surely. 
I  will  find  you  out  some  day,  and  if  ever  I  do,  that  will 
be  the  last  of  you,  so  far  as  your  connection  with  Zion  is  con- 
cerned, you  pair  of  hypocritical  pretenders. 

"What  do  I  mean? 

"I  mean  this: 

"I  will  ask  God  to  take  you  out,  you  liar. 

"I  do  not  want  men  in  Zion  to  say,  'All  I  have,  and  all  I 
hope  for,'  and  then  come  with  an  Ananias  and  Sapphira  con- 
secration. 

"You  will  notice  that  the  fourth  chapter  which  I  read 
leads  up  to  the  fifth,  and  I  am  going  to  preach  on  Ananias 
and  Sapphira  next  Sunday. 

If  Ananias  and  Sapphira  come  here,  they  will  have  a  hot 
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time,  and  if  they. stay  away,  we  will  know  why  they  stay 
away,  and  they  will  get  into  a  hotter  time.     (Laughter.) 

''I  am  going  to  have  things  restored  to  Apostolic  condi- 
tions. 

**Is  that  right  t 

*  *  Audience — ^  Yes.  * 

''General  Overseer — Everybody  who  says,  *A11  I  have,,' 
I  consecrate  to  God,'  stand  right  up.     (Nearly  all  arose.) 

**Ah,  some  of  you  are  keeping  back  part  of  the  price,  are 
you? 

"Some  of  you  are  sneaking  out.  You  cannot  get  away 
from  God,  though.     He  will  look  after  you. 

''We  are  right  up  against  some  plain  and  practical  ques- 
tions. 

' '  I  ask  you  the  question  as  you  stand  here,  Do  your  spirit, 
your  soul,  and  your  body,  belong  to  Godt 

'  *  Audience — *  Yes. ' 

"General  Overseer — Your  time,  your  money,  and  your 
talents  f 

*  *  Audience — *  Yes. ' 

"General  Overseer — ^Your  property? 

'  *  Audience — '  Yes. ' 

"General  Overseer — ^Your  all? 

*  *  Audience — '  Yes. ' 

"General  Overseer — Are  you  willing  to  put  all  into  Ziont 

*  *  Audience — '  Yes. ' 

"General  Overseer — Then  do  it  quick. 

"Oh,  but  you  know,  the  apostles  might  not  have  been  good 
business  men. 

"Did  not  Christ  make  them  apostles? 

'  *  Audience — *  Yes. ' 

"General  Overseer — ^Did  he  not  give  them  wisdom? 

' '  Audience — ^  Yes. ' 

"General  Overseer — ^Do  you  not  think  that  they  were 
pretty  good  business  men  ? 

*  *  Audience — '  Yes. ' 

•"General  Overseer — ^Did  God  put  me  here? 
'  *  Audience — '  Yes. ' 
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** General  Overseer — ^Well,  then,  can  you  trust  me? 

'  *  Audience — '  Yes. ' 

"General  Overseer — Come  along  then;  roll  up  your  dol- 
lars tomorrow,  and  the  next  day,  and  the  next  day,  and  the 
next  day.     Get  in  quick. 

**  Everything  must  be  put  into  the  Ark  of  Safety  in  Zion." 

The  manner  in  which  Dowie  raises  money  in  furtherance 
of  the  Zion  Lace  Industries  and  the  confidence  and  trust  in- 
spired by  him  through  his  publications  in  the  Leaves  of 
Healing  in  exploiting  the  Zion  Lace  Industries,  are  shown 
by  the  rapidity  with  which  said  shares  of  preferred  stock 

« 

were  sold  when  put  upon  the  market,  none  of  them,  as  is 
stated,  being  sold  to  others  than  the  members  of  the  Church 
of  Zion. 

The  court  has  heretofore  referred  to  the  fact  that  on  July 
28th,  1900,  the  defendant  in  an  editorial  article  in  the  Leaves 
of  Healing,  exploiting  the  Zion  Lace  Industries,  called  at- 
tention to  Cashier  Barnard's  announcement  in  regard  to  the 
sale  of  the  preferred  stock  appearing  in  the  same  issue  of  the 
paper,  which  was  as  follows: 

WE  OFFER  FOR  SALE 

$400,000 

ZiON  Lags  Industries  Stock. 


Shares  $100  Each. 


Interest  payable  semi-annually,  at  the  following  rates: 

First  year 6  per  cent. 

Second   year 7  per  cent 

Third   year 8  per  cent. 

Fourth   year 9  per  cent. 

Fifth   year 10  per  cent. 

Sixth  year 11  per  cent. 

Seventh   year 12  per  cent. 
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STATEMENT. 

Estimated  area  occupied  by  industries 50  to  60  acres 

Estimated  number  of  hands  employed  at  the 

end  of  five  years 50,000 

Estimated  value  of  property  at  the  end  of  five 

years,  at  least $5,000,000 


The  evidence  tends  to  show  that  with  the  exception  of  the 
erection  of  a  shed,  no  buildings  of  a  permanent  nature  had 
been  erected  upon  the  site  of  the  proposed  industries  at 
that  time,  and  little  done  beside  the  importation  of  a  portion 
of  the  machinery,  yet  it  appears  that  in  response  to  this  offer 
of  sale,  which  was  an  appeal  not  only  to  the  credulity  but 
also  to  the  avarice  of  the  investors,  there  had  been  realized 
at  the  time  of  the  hearing  of  this  cause  the  sum  of  $431,200 
actual  cash,  and  it  was  a  disputed  question  as  to  whether  or 
not  said  Zion  Lace  Industries  were  then  in  effective  opera- 
tion, it  being  admitted  that  none  of  the  buildings  necessary 
therefor  was  in  a  finished  condition,  and  that  very  much 
more  remained  to  be  done. 

Dowie's  church,  which  was  organized  in  the  city  of  Chi- 
caga  but  a  little  more  than  five  years  ago,  it  was  testified,  has 
increased  until  the  number  of  his  adherents  is  fifty  or  sixty 
thousand  persons. 

Its  doctrine,  or  its  creed,  if  any  it  has,  does  not  appear  by 
the  evidence.  It  does  appear  that  Dowie  teaches  that  all 
men  must  repent,  and  having  repented,  they  must  restore 
that  which  they  have  stolen,  or  out  of  which  they  have  de- 
frauded others,  and  surrender  themselves  to  God,  and  it 
must  be  said  of  John  Alexander  Dowie  that  so  far  as  shown 
by  the  evidence  in  this  case,  ex  facie  his  teachings  are  not 
immoral  and  make  for  the  general  good.  He  teaches  and 
enforces  strict  temperance  among  his  people;  he  allows  no 
saloons  in  the  city  of  Zion;  no  billiard  rooms;  no  gambling 
houses;  no  immorality  or  vice  of  any  kind,  and  even  the  use 
of  tobacco  is  prohibited  among  his  followers. 
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It  may  be  that  these  teachings  acooiint  to  a  large  extent 
for  the  influence  which  he  wields  over  his  followers;  they 
undoubtedly  tend  to  intensify  his  power  and  influence  over 
them,  but  there  is  a  strong  inconsistency  in  the  character  of 
this  man,  which  it  is  difficult  to  account  for. 

His  manner  of  speech  in  the  pulpit,  as  well  as  in  common 
conversation,  is  at  times  violent  in  the  extreme;  it  appears 
by  the  evidence  that  the  complainant's  wife  was  taken  sick 
in  England,  just  before  their  return  to  America,  and  though 
the  prayers  of  Dowie  and  her  husband  were  exercised  in  her 
behalf,  they  were  without  avail;  that  although  afflicted  with 
pleurisy,  she  was  taken  on  board  of  the  ship,  as  complainant 
says,  because  of  her  own  insistence,  she  wishing  to  accomr- 
pany  him  on  his  return  to  America. 

Three  days  out  she  died — and  it  is  a  fair  inference — ^a  vic- 
tim to  her  belief  in  the  efficacy  of  prayer  to  cure  disease. 

In  an  interview  between  Stevenson  and  Dowie,  which  took 
place  about  the  18th  of  May,  and  which  had  been  brought 
about  in  the  negotiations  for  a  settlement,  Dowie,  referring 
to  the  sickness  of  Methie,  became  enraged  to  the  extent  that 
reciting  the  circumstances  connected  with  her  sickness,  he 
ended  by  saying  to  Stevenson,  **  Before  God,  I  look  upon  you 
as  her  murderer."  In  the  issue  of  November  9th,  1901,  he 
published  in  his  own  paper  an  article  stating  that  he  had 
removed  Stevenson  from  the  office  of  deacon  and  from  fellow- 
ship  of  the  church.  He  refers  to  that  date  as  being  the  an- 
niversary of  the  death  and  burial  at  sea  of  his  sister  Mary, 
and  in  another  publication,  a  few  days  thereafter,  headed 
**An  Apostate  Liar  Rebuked,"  he  says  that  Stevenson  **has 
not  hesitated  to  cast  what  seems  to  us  a  shameful  reflection 
upon  his  dead  wife's  memory,"  probably  referring  to  the 
charges  made  in  the  bill,  or  purporting  to  have  been  made 
through  the  Statements  in  the  newspapers,  and  says,  **It  is 
a  most  shameful  thing  that  he  should  do  this  upon  the  anni- 
versary of  her  death,  when  he  cast  her  body  into  the  sea,  ap- 
parently afraid  to  permit  it  to  come  to  shore.  It  could  then 
have  been  examined,  and  the  real  cause  of  death  ascer- 
tained." 
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Upon  one  occasion,  when  he  made  the  charge  of  Stevenson 
being  his  wife's  murderer,  it  was  in  the  presence  of  the  two 
brothers  of  Stevenson,  who  expostulated  with  him  after  Sam- 
uel Stevenson  had  left,  and  he  retracted  to  the  extent  of 
saying  that  he  meant  that  he  was  criminally  negligent  in  car- 
ing for  his  wife  in  her  last  sickness. 

He  often,  according  to  the  evidence,  made  use  of  expres- 
sions which  would  appear  to  the  world  to  be  unbecoming  in 
a  minister  of  the  gospel.  His  manner  is  often  passionate  and 
violent,  even  in  the  pulpit,  and  there  is  some  evidence  tend- 
ing to  prove  that  in  addition  to  his  claiming  to  have  a  divine 
mission,  and  to  speak  and  command  by  the  authority  of  (xod 
and  demand  obedience  to  such  commands,  that  he  mingled 
therewith  covert  threats  as  against  those  who  opposed  him 
as  overseer  of  the  church,  or  the  work  in  which  he  is  engaged, 
which  were  calculated  to  inspire  terror  in  those  who  heard 
him. 

It  is  evident  that  he  belongs  to  the  church  militant,  and 
that  he  does  not  observe  the  injunction  given  by  Him  whom 
he  claims  to  follow — **  Whosoever  smiteth  thee  on  the  right 
cheek  turn  to  him  the  other  also;"  but,  on  the  contrary,  to 
use  a  common  expression  he  strikes  right  out  from  the 
shoulder. 

Stevenson  testified  that  he  once  believed  that  Dowie  could 
call  down  a  curse  upon  him  if  he  disobeyed  him,  and  that  he 
had  heard  the  Miss  Daubneys  and  other  members  of  the 
church  say  they  were  afraid  of  him ;  that  he  heard  him  say, 
with  regard  to  the  Chicago  press,  if  they  went  on  in  their- 
wicked  ways,  he  would  pray  to  God,  and  that  God  answered 
his  prayers.  Then  he  recites  how  some  of  them  died,  **this 
man  died,  that  man  died,  and  this  was  going  to  die.  He 
does  a  great  deal  by  way  of  suggestion;  he  does  not  say  it 
absolutely  but  you  have  to  take  the  inference." 

Stevenson  refers  to  the  case  of  Dwight  L.  Moody,  that 
Dowie  said  unless  Dwijjht  L.  Moody  ceased  to  fight  Zion,  he 
would  not  say  he  would  live,  and  that  he,  Dowie,*  afterwards 
referred  to  the  death  of  bloody.  **He  took  sick  on  that  ac- 
count, and  was  never  well  afterwards,  or  words  to  that 
13 
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effect."  This  statement,  he  says,  was  made  in  the  taber- 
nacle to  an  audience,  and  is  to  be  found  in  the  Leaves  of 
Healing. 

Stevenson  also  testified  that  he  commands  his  people  to 
obey  him,  because  he  receives  his  orders  from  God,  that  he 
is  indwelt  with  God's  spirit;  that  he  is  acting  as  God's  mes- 
senger. He  commands  all  the  people  to  obey  him  as  he 
obeys  God,  and  then  he  says,  **  Because  God  has  given  him 
this  authority  and  confirmation  of  his  work  by  the  sign, 
they  are  to  help  him  and  bring  in  their  tithes  and  offerings 
and  help  to  support  Zion;  and  unless  they  do,  they  will  be 
cursed  with  a  curse."  And  that  these  statements  **can  be 
found  in  the  Leaves  of  Healing  and  the  Zion  periodicals." 

Aside  from  the  question  of  undue  influence  of  Dowie  with 
his  powerful  will,  dominating  and  controlling  the  mind  of 
the  complainant,  a  deacon  and  a  member  of  his  church, 
thereby  inducing  him  to  enter  into  the  agreement  of  August 
4th,  whereby  as  we  have  seen,  the  complainant  was  entitled 
to  have  such  agreements  declared  of  no  force  or  effect, — the 
further  question  is  presented  in  this  case,  whether  or  not  the 
so-called  public  agreement  of  August  4th,  for  the  carrying 
on  of  the  Zion  Lace  Industries,  is  not  absolutely  void  as  be- 
ing opposed  to  public  policy,  or,  as  sometimes  called  by  the 
English  courts,  ** public  utility." 

The  first  case  in  which  it  appears  that  an  instrument  has 
been  set  aside  upon  the  principle  of  public  policy  was  the 
case  of  Norton  v.  Reily,  reported  in  2  Eden,  286,  in  which 
"a  grant  of  annuity  obtained  by  a  dissenting  minister  hav- 
ing spiritual  ascendency  over  a  woman  under  a  state  of  re- 
ligious delusion,"  was  set  aside,  upon  principles  of  public 
policy. 

The  next  case  in  which  the  principle  was  applied  appears 
to  have  been  the  case  of  Huguenin  v,  Baseley,  reported  in 
17  Vesey,  273;  the  relief  sought  was  to  have  the  voluntary 
settlement  by  a  widow  upon  the  defendant,  a  clergyman,  and 
his  family,  set  aside,  as  obtained  by  undue  influence,  and 
abused  confidence  in  the  defendant,  as  an  agent  undertak- 
ing the  management  of  her  affairs ; — the  deeds  were  set  aside 
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upon  the  principles  of  public  policy  and  utility,  applicable 
to  the  relation  of  ^ardian  and  ward. 

Although  in  that  case  there  was  a  gift  by  a  deed  of  trust, 
such  deed  was  held  in  the  nature  of  a  contract  by  which 
there  was  to  be  paid  her  an  annuity  for  life  of  four  hundred 
pounds  per  annum  out  of  the  property,  which  produced  more 
than  that  amount,  *'with  remainders  to  trustees  to  preserve 
contingent  remainders  to  his  wife  for  life,  to  their  children, 
bom  or  to  be  bom,  in  tail,  with  cross  remainders,  and  the 
xdtimate  remainder,  to  Mrs.  Huguenin." 

It  will  be  seen  by  the  authorities  quoted  in  that  case  and 
the  note  thereto,  that  the  principles  laid  down  in  that  case 
were  clearly  applicable  to  contracts  as  well  as  gifts.  The 
contract  and  the  interest  in  the  corporation  formed  in  pur- 
suance thereof,  which  the  complainant  was  induced  to  sur- 
render to  the  defendant  Dowie  in  this  case,  was  practically 
a  gift.  As  w©  have  seen,  there  was  really  no  consideration 
for  his  exchange  of  his  rights  and  position  under  the  con- 
tract of  April  12th,  for  the  rights  and  position  which  he  ob- 
tained under  the  public  and  private  agreements  of  Au- 
gust 4th. 

In  the  case  referred  to,  the  court  held  that  the  conveyance 
was  executed  under  the  effect  of  that  which  has  always  been 
considered  in  this  court  as  undue  influence.  And,  as  to 
whether  the  court  should  undo  the  instruments  in  question 
in  that  case,  the  Lord  Chancellor  Eldon  says:  "I  answer  no, 
if  they  are  pure,  voluntary,  well  understood  acts  of  her 
mind;  But  if  they  have  not  that  character,  if  they  are  the 
result  of  her  notion  that  this  is  the  true  effect  of  that  friendly 
assistance,  that  kind,  providential  interference  which  she  was 
looking  for  in  the  management  of  her  affairs,  with  advan- 
tage and  facility  to  herself;  if  the  conveyance  was  executed 
under  the  effect  of  that,  which  has  always  been  considered 
in  this  court  as  undue  influence,  if  the  deeds  themselves, 
which  are  the  best  evidence,  demonstrate,  and  if  they  are 
confirmed  by  extrinsic  evidence,  that  they  are  not  the  pure, 
well  understood  acts  of  her  mind,  this  court  will  undo  thepi." 
Lord  Eldon,  after  reviewing  certain   circumstances,   pro- 
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ceeds:  "The  question  is  not  whether  she  knew  what  she  was 
doing,  had  done,  or  proposed  to  do,  but  how  the  intention 
was  produced;  whether  all  that  care  and  providence  was 
placed  around  her  as  against  those  who  advised  her,  which, 
from  their  situation  and  relation  with  respect  to  her,  they 
were  bound  to  exercise  on  her  behalf.  •  •  •  In  that 
view  of  the  case,  no  evidence  out  of  these  instruments  could 
satisfy  me  that  Mrs.  Iluguenin  understood  them.  I  believe, 
further,  that  the  parties  to  the  transaction  did  not  under- 
stand it.  Repeating,  therefore,  distinctly,  that  this  court  is 
not  to  undo  voluntary  deeds,  I  represent  the  question  thus — 
whether  she  executed  these  instruments  not  only  voluntarily, 
but  with  that  knowledge  of  all  their  effect,  nature  and  con- 
sequences, which  the  defendants,  Baseley  and  the  attorney, 
were  bound  by  their  duty  to  communicate  to  her,  before  she 
was  suffered  to  execute  them  and  though,  perhaps,  they  were 
not  aware  of  the  duties  which  this  court  required  from  them, 
in  the  situation  in  which  they  stood,  where  the  decision  rests 
upon  the  ground  of  public  utility,  for  the  purpose  of  main- 
taining the  principle,  it  is  necessary  to  impute  knowledge 
which  the  party  may  not  actually  have  had." 

These  remarks  quoted  could  be  used  by  this  court  word  for 
word,  as  applicable  in  the  case  at  bar,  simply  by  substituting 
the  complainant's  name  for  Mrs.  Huguenin  and  the  name  of 
Dowie  for  Baseley,  the  defendant  in  that  case.  (See  Hugue- 
nin V,  Baseley,  2  White  and  Tudor 's  Leading  Cases  in 
Equity,  597  and  note.) 

The  knowledge  which  was  to  be  imputed  to  these  parties 
referred  to  by  Lord  Eldon  was  the  knowledge  of  the  legal 
effect  of  the  instruments,  which  the  woman  in  that  case  was 
induced  to  sign. 

He  holds  that  the  defendant  and  his  attorney — whether 
they  did  in  fact  or  not — ^must  be  held  presumed  to  know  all 
the  consequences  of  the  instrument  which  the  woman  was 
induced  to  execute,  and  failed  to  advise  her  thereof. 

It  is  very  evident  from  Mr.  Packard's  argument  addressed 
in  favor  of  the  advantages  of  the  **  association "  plan  over 
that  of  an  incorporation,  referred  to,  that  he  could  not  have 
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advised  Stevenson  of  his  rights  and  the  le^  effect  of  the 
transaction  of  August  4th,  1900.  He  honestly  believed  the 
association  plan  was  better  for  all  parties. 

The  relations  between  the  clergyman  and  the  woman  in 
that  case  were  held  similar  upon  principle  to  the  relations 
upon  which  the  courts  had  repeatedly  acted,  setting  aside 
transactions  between  guardian  and  ward,  occurring  shortly 
after  the  relation  ceased  to  exist  That  as  contracts  and 
gifts  between  guardian  and  ward — made  after  the  relation 
ceased,  but  the  influence  thereof  still  continued — ^were  not 
allowed  to  stand,  upon  the  principle  that  the  public  good 
demanded  that  such  transaction  should  not  stand,  so  the 
public  good  or  public  policy,  demanded  that  transactions 
between  a  clergyman  and  his  parishioner,  where  the  influence 
of  his  relation  prevailed,  were  alike  to  be  held  void  upon  the 
principle  that  the  interest  of  the  general  public  demanded 
such  holding. 

The  closing  reply  of  Sir  Samuel  Romilly  in  that  case,  in 
arguing  that  the  principle  that  had  always  been  applicable 
in  the  case  of  guardian  and  ward  and  husband  and  wife, 
should  be  applied  in  the  case  of  Huguenin  v.  Baseley,  has 
often  been  quoted. 

He  says:  **  Why  does  not  the  principle  apply  with  infinitely 
greater  force  to  the  present  case?  What  is  the  authority  of 
a  guardian  or  even  parental  authority  1  What  are  the  means 
of  influence,  by  severity  or  indulgence,  in  such  a  relation, 
compared  with  the  power  of  religious  impressions  under  the 
ascendancy  of  a  spiritual  adviser;  with  such  an  engine  to 
work  upon  the  passions,  to  excite  superstitious  fears;  or 
pious  hopes ;  to  inspire,  as  the  object  may  be  best  promoted, 
despair  or  confidence;  to  alarm  the  conscience  by  the  hor- 
rors of  eternal  misery,  or  support  the  drooping  spirits  by  un- 
folding the  prospect  of  eternal  happiness;  that  good  or  evil 
which  is  never  to  endt  What  are  all  other  means  to  these? 
Are  inferior  considerations  to  have  so  much  effect;  and  is 
no  regard  to  be  given  to  the  most  powerful  motive  that  can 
actuate  the  human  mind?  Though  no  direct  authority  is 
produced,   your   Lordship,   dispensing  justice  by  the   same 
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rule  as  your  predecessors  upon  such  a  subject,  not  confined 
within  the  narrow  limits  of  precedent,  will,  as  a  new  relation 
appears^  look  into  the  principles  that  govern  the  human 
heart,  and  decide  in  a  case,  far  the  strongest  that  has  oc- 
curred, upon  this  ground  aJone,  from  its  infinite  importance 
to  the  community." 

And  in  this  case,  the  question  is:  Whether  it  is  not  of 
infinite  importance  in  this  community,  to  the  public  at  lai^e, 
to  the  public  good,  not  only  that  this  transaction  should  not 
stand  as  between  Dowie  and  Stevenson,  upon  the  ground  of 
Dowie's  undue  influence  over  Stevenson,  but  that  it  should 
be  held  absolutely  void  as  opposed  to  public  policy. 

By  this  public  agreement  of  August  4th,  under  which  these 
Zion  Lace  Industries  were  to  be  conducted,  a  corporation 
was  incorporated  under  that  name,  elected  its  officers,  re- 
ceived its  certificate  of  incorporation  in  the  county  where  the 
industries  were  situated,  thereby  holding  out  to  the  public 
(except  to  those  who  might  be  specially  informed  to  the  con- 
trary) that  the  industries  were  being  carried  on  under  such 
public  incorporation,  when  in  truth  and  in  fact,  they  were 
being  carried  on  under  an  association  agreement,  having  no 
resemblance  to  an  organized  state  institution.  The  public 
would  naturally  suppose  that  the  **Zion  City  Bank,"  the 
**Zion  Land  &  Investment  Association,"  the  **Zion  Lace  In- 
dustries," and  others  of  the  thirty-eight  associations,  of 
which  Dowie  was  the  head,  and  as  to  some  of  which  he  signs 
himself  as  president,  were  regularly  incorporated  institu- 
tions. The  ignorant  and  unwary  most  assuredly  might  be 
led  into  trading  with  them  and  dealing  with  these  associa- 
tions under  the  belief  that  they  are  incorporated  and  under 
state  license  and  supervision. 

But  it  is  only  necessary  in  this  case  to  decide  as  to  the 
*'Zion  Lace  Industries,"  which  differs  from  the  other  thirty- 
seven  departments  or  associations,  in  that  there  is  a  legally 
organized  existing  incorporation  of  the  same  name,  and  as 
to  that  association  it  must  be  held  that  the  public  interests 
demand  that  this  public  agreement  of  date  August  4th,  1900, 
under  which  said  **Zion   Lace   Industries"   are  now  being 
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carried  on,  be  held  opposed  to  public  policy,  and  for  that 
reason  void  as  between  the  parties  to  this  suit. 

What  may  be  the  effect  of  its  being  held  void  upon  the 
ground  of  public  policy,  upon  the  preferred  shareholders  and 
creditors  dealing  therewith  is  not  necessary  now  to  deter- 
mine, as  they  are  not  at  present  parties  to  this  suit. 

As  to  the  contention  of  the  defendant  that  the  complain- 
ant is  entitled  to  no  relief  because  of  his  delay  in  commencing 
this  suit,  which  delay  it  is  contended  was  from  about  the  1st 
of  April,  1901,  until  the  16th  of  November,  1901,  it  is  true 
that  a  party  who  seeks  to  avoid  a  contract  upon  the  ground 
of  undue  influence  must  be  prompt  in  seeking  a  remedy. 

Equity  requires  vigilance  in  all  parties  demanding  relief 
from  actual  fraud  or  constructive  fraud,  but  the  circum- 
stances detailed  in  the  evidence  of  the  attempt  of  the  com- 
plainant, and  by  a  just  inference  of  the  defendant  also,  to 
settle  the  controversy  or  settle  the  differences  between  them, 
which  extended  practically  during  the  whole  of  the  time  of 
said  delay,  takes  this  case  out  of  the  rule  governing  laches 
in  the  assertion  of  complainant's  equitable  rights. 

The  law  looks  with  favor  upon  efforts  to  settle  contro- 
versies, even  going  so  far  as  to  prohibit  evidence  as  to  what 
was  said  or  done  in  pursuance  of  such  efforts,  and  it  would 
be  strange  if  a  party  was  trying  to  settle  with  his  adversary, 
or  two  parties  were  trying  to  settle  a  controversy  as  in  this 
case,  that  the  one  who  might  be  adjudicated  to  have  had  the 
right  of  the  controversy,  should  be  defeated  in  such  rights  by 
reason  of  such  commendable  delay.  Neither  am  I  satis- 
fied from  the  evidence  that  the  complainant  was  then  fully 
advised  of  his  rights  in  the  premises,  or  entirely  free  of  the 
dominating  influence  and  fear  of  defendant. 

As  to  the  other  contention  of  the  defendant  that  the  com- 
plainant ratified  the  public  agreement  of  August  4th  by  ac- 
cepting interest  or  dividends  paid  upon  his  $100,000  of  stock 
in  the  association,  the  complainant  never  had  delivered  to 
him  the  $100,000  of  stock.  It  was  not  issued  to  him  until, 
it  is  claimed,  that  he  accepted  the  dividends  upon  the  same. 
What  is  claimed  to  have  been  accepted  as  dividends  upon 
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this  stock  arises  out  of  the  fact  that  the  complainant,  having 
been  allowed  to  overdraw  his  account  in  the  Bank  of  Zion, 
the  defendant  caused  a  credit  to  be  entered  upon  the  books 
of  the  bank  in  favor  of  the  complainant,  whereby  his  account 
was  credited  with  two  items,  one  being  the  so-called  dividend 
on  $100,000  of  stock,  and  the  other  being  a  certain  amount 
which  the  defendant  arbitrarily  fixed  as  compensation  for 
complainant's  services  as  manager  of  said  Industries,  whereby 
this  overdraft  was  wiped  out,  or  substantially  so;  in  other 
words,  it  is  claimed  that  the  defendant  ratified  the  transac- 
tion by  an  act  which  was  entirely  the  act  of  the  defendant 
himself,  with  the  suspicion  attending  it  that  it  was  done  for 
the  purpose  of  entrapping  the  complainant  into  such  ratifica- 
tion. A  ratification  can  only  arise  from  the  act  of  the  mind, 
the  intent  of  the  party  to  ratify,  knowing  all  of  the  facts  and 
circumstances  connected  with  the  transaction.  An  intent 
to  ratify  a  transaction  cannot  be  held  to  arise  by  reason  of  a 
•credit  made  to  a  deficient  bank  account  under  the  circum- 
stances stated.  At  the  same  time  that  notice  that  this  credit 
had  been  passed  to  his  bank  account  was  sent  to  him,  there 
was  sent  this  $100,000  of  stock  which  he  promptly  returned 
to  the  secretary  sending  the  same,  refusing  to  accept  of  it. 
It  is  impossible  to  say  that  he  intended  to  ratify  the  trans- 
action, though  refusing  the  stock,  by  simply  not  protesting 
against  the  credits  in  the  bank  account,  when  it  is  very 
doubtful  whether  he  understood  what  they  meant. 

If  the  articles  of  agreement  under  which  the  Zion  Lace  In- 
dustries are  carried  on  are  to  be  held  void,  as  against  public 
policy,  as  I  have  held  they  should  be,  it  is  at  least  doubtful 
whether  the  complainant  could,  by  any  direct  or  indirect  act 
of  his  own,  by  way  of  ratification  or  otherwise,  make  them 
legal  and  valid. 

As  to  the  defendant's  contention  that  Stevenson  had  inde- 
pendent advice  before  entering  into  the  pubHc  agreement, 
and  is  therefore  not  entitled  to  relief : 

That  a  party  took  independent  advice  is  not  of  itself  a 
ban,  but  is  only  a  circumstance  (and  may  be  one  of  great 
weight)   to  be  taken  into  consideration.     If  it  is  competent 
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le^al  advice,  it  is  of  almost  controlling  weight,  but  if  it  is 
not  legal  advice,  it  is  of  little  consequence.  Stevenson  took 
the  advice  of  Deacons  Barnard  and  Judd.  They  were  wit- 
nesses in  this  case,  and  their  evidence  shows  that  Stevenson 
might  just  as  well  have  taken  more  advice  from  Jottn  Alex- 
ander Dowie  himself. 

As  to  the  $50,000  of  stock,  a  certificate  for  which  was  is- 
sued in  the  name  of  the  wife  of  complainant,  and  received 
by  complainant  as  executor  and  legatee  under  her  will,  and 
by  him  probated  and  inventoried  as  assets  of  her  estate,  no 
relief  can  be  granted  the  complainant  as  an  individual  in 
this  case,  for  the  reason  that  it  clearly  appears  that  the  com- 
plainant, on  the  night  of  August  8th  took  up  an  ante-nup- 
tial note  of  $50,000  and  received  therefor  the  sum  of  $50,000 
in  cheeks  of  John  Alexander  Dowie  upon  the  Zion  City 
Bank,  and  gave  that  $50,000  to  his  wife  as  he  had  promised 
by  that  note;  it  being  practically  all  that  the  complainant 
had  in  the  world  except  the  $100,000  of  stock. 

It  may  have  been  an  act  of  folly  on  his  part,  but  he  does 
not,  nor  can  he,  under  the  evidence  repudiate  his  ante-nup- 
tial gift  to  his  wife. 

The  bill  does  not  charge,  nor  does  the  evidence  show,  that 
-VYhen  she  passed  the  checks  over  to  the  defendant  Dowie, 
with  the  request  that  the  money  be  invested  in  stock  of  this 
new  association,  she  was  acting  under  any  undue  influence 
of  John  Alexander  Dowie,  or  that  she  ever  repudiated  the 
transaction. 

The  complainant  cannot  in  his  own  right  repudiate  the 
transaction  as  to  her  by  rea^son  of  any  undue  influence  which 
the  defendant  Dowie  may  have  exercised  over  him. 

He  can  sue,  as  her  executor,  as  to  the  transaction  connected 
with  the  certificate  for  $50,000  of  stock. 

He  does  not  in  this  case  sue  as  executor,  and  no  rule  is 
better  established  than  that  a  party  cannot  have  relief  as 
an  individual  complainant,  where  his  rights  are  those  which 
appertain  to  him  in  his  representative  character  as  executor 
of  a  deceased  person. 

The  complainant  will  have  leave  to  become  co-complainant 
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as  executor,  and  the  bill  may  be  amended  by  making  such 
allegations  as  executor  as  he  may  by  his  counsel  consider  to- 
be  necessary  or  proper. 

In  arriving  at  the  conclusion  that  the  transaction  evidenced 
by  the  two  agreements  of  date  August  4th,  1900,  must  be  set 
aside,  and  said  agreements  held  of  no  binding  force  the  court 
is  not  interfering  with  the  constitutional  right  of  parties  to 
make  contracts,  but  is  only  preserving  that  right  in  its  purity, 
in  applying  to  the  case  at  bar  the  equitable  principle  that  the 
transaction  must  be  set  aside  and  Dowie  deprived  of  the 
benefit  thereof,  because  the  complainant  did  not  act  volun- 
tarily, knowingly,  intentionally  and  deliberately  with  full 
knowledge  of  the  nature  and  effect  of  his  acts,  and  because 
the  consent  to  the  transaction  was  obtained  by  the  undue 
influence  which  Dowie  exercised  and  was  able  to  exercise  by 
reason  of  the  relations  existing  between  Stevenson  and  him- 
self. 

Nor  is  any  question  of  religion  involved  in  this  contro- 
versy. Dowie  has  the  constitutional  right  to  teach  any  reli- 
gious doctrine  that  he  thinks  proper. 

The  only  matter  involved  is  the  validity  of  a  business  trans- 
action. 

There  is,  however,  a  curious  intermingling  of  religion  and- 
business  in  the  transaction  complained  of. 

** Religion"  and  ** business*'  do  not  mix  well  togetiier. 
The  one  is  the  service  of  God ;  the  other  is  generally  consid- 
ered the  service  of  Mammon.  The  history  of  all  business 
enterprises,  banks,  manufactories,  etc.,  which  commingle 
business  and  religion,  shows  that  they  have  ultimately  re- 
sulted in  disaster. 

It  is  not  necessary  for  the  court  to  determine  whether  the 
defendant  is  carrj'ing  on  the  various  enterprises,  for  his 
own  financial  benefit.  There  is  some  evidence  to  that  effect, 
(and  that  he  is  not  losing  any  money  in  so  doing)  but  it 
falls  short  of  being  sufficient  proof  that  he  is  merely  seeking 
his  own  advantage. 

Upon  the  contrary,  the  evidence  strongly  tends  to  prove 
that  the  defendant  is  a  religious  enthusiast,  a  religious  zealot,. 
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who  honestly  believes  that  he  has  .a  divine  mission  to  con- 
vert sinners  and  build  np  ''Cities  of  Zion"  in  every  land, 
'*to  be  inhabited  by  God's  people  who  are  to  be  governed 
by  the  immediate  direction  of  the  Almighty,  speaking  through 
His  Prophets  and  others  divinely  authorized/'  also,  that  he 
is  carrying  on  these  various  industries,  as  he  believes,  for 
the  glory  of  God  and  to  effect  such  purposes. 

If  he  is  merely  such  a  religious  enthusiast,  it  makes  his 
power  over  the  members  of  his  church  so  much  the  stronger 
than  that  of  the  ordinary  clergyman,  and  the  undue  influence 
which  the  law  presumes  to  exist  from  such  relation,  only  so 
much  the  greater. 

Having  held  the  transaction  of  August  8tli,  1900,  not 
binding  upon  the  complainant,  and  that  the  so-called  public 
and  private  agreements  of  August  4th,  1900,  must  be  set 
aside  and  held  for  naught  for  the  reasons  hereinbefore  stated, 
what  relief  is  the  complainant  entitled  to  upon  the  case  as 
made  by  the  pleadings  and  the  proofs. 

The  prayer  of  the  amended  bill  is,  in  substance,  that  the 
two  contracts  between  Dowie  and  Stevenson  of  date  August 
4th,  1900,  be  declared  null  and  void,  and  be  delivered  up  and 
cancelled ;  that  contract  of  date  April  12th,  1900,  be  decreed 
to  be  still  in  force  and  to  remain  in  full  force  and  effect,  and 
that  defendant  be  required  to  perform  the  same  to  issue  the 
stock  of  the  corporation  formed  under  said  agreement;  to 
transfer  to  complainant  1,000  shares  of  the  par  value  of  $100 
each;  that  defendant  be  required  to  pay  complainant  the 
said  $50,000,  turned  over  by  complainant  to  Mary  Ann  Ste- 
venson, and  such  further  sum,  as  on  an  accounting  may  be 
found  due  to  complainant;  also,  that  complainant  may  have 
such  other  and  further  or  different  relief  as  the  court  could 
grant  if  specially  prayed  for. 

The  court  has  held  that  the  complainant  is  not  entitled  to 
any  relief  in  his  own  right,  as  to  the  said  $50,000  turned 
over  by  complainant  to  his  wife  on  the  8th  of  August,  1900. 

That  as  between  complainant  and  defendant  the  two  con- 
tracts, dated  August  4th,  1900,  ought  to  be  set  aside  and  de- 
clared of  no  binding  force  or  effect. 
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That  as  between  Dowie  and  Stevenson,  the  contract  dated 
April  12th,  1900,  was  valid,  and  remains  in  full  force  and 
effect;  that  the  "Zion  Lace  Industries"  incorporated  in  pur- 
suance of  the  agreement  of  April  12th,  was  a  fully  organized 
corporation,  with  one  million  dollars  of  capital  stock — all 
subscribed  for — and  capable  of  holding  property  and  per- 
forming all  the  functions  devolved  upon  it  by  law. 

Also,  that  complainant  is  entitled  to  receive  from  Dowie  a 
certificate  of  fully  paid  stock  of  said  corporation  to  the 
amounl  of  $100,000. 

The  court  has  also  found  that  said  Dowie  has  not  fully  car- 
ried out  said  agreement  of  April  12th,  1900,  but  has  failed 
so  to  do,  and  in  equity  should  be  required  so  to  do,  but  the 
court  finds  itself  unable  to  proceed  to  a  full  and  final  decree 
herein  at  tliis  time  for  the  want  of  necessary  parties. 

In  the  first  place  the  legal  corporation,  the  **Zion  Lace 
Industries''  is  a  necessary  party  to  this  litigation. 

It  is  a  legal  entity,  and  acts  by  its  ofiicers  in  pursuance 
of  the  statute.  It  is  true  Dowie  subscribed  for  all  but  four 
shares  of  the  one  million  dollars  of  stock,  but  that  was  Dowie 
the  individual,  and  he  did  not  become  thereby  the  corpora- 
tion itself.  He  cannot  act  otherwise  than  as  its  president 
and  a  stockholder. 

The  duly  elected  board  of  directors  can  only  order  the 
issue  of  stock,  and  the  court  cannot  order  the  board  or  the 
corporation  to  issue  stock  or  do  any  other  act,  or  make  any 
decree  in  favor  of  the  corporation  as  such,  except  the  cor- 
poration and  its  board  of  directors  are  in  court.  They  are 
not  before  the  court,  nor  can  the  defendant  Dowie  be  said  to 
be  here  representing  them. 

The  other  four  subscribers  for  one  share  of  stock  each,  are 
necessary  parties  to  any  litigation  like  the  present  where, 
among  other  questions,  the  court  would  have  decided  whether 
or  not  there  had  been  an  abandonment  of  the  corporation. 

The  Zion  Lace  Industries  corporation,  at  the  time  the 
agreements  of  August  4th,  1900,  were  entered  into,  was  and 
still  is  the  equitable  owner  of  all  the  property  known  as  the 
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**Zion  Lace  Industries."  Since  Dowie  took  possession  of 
the  same  and  carried  them  on  under  the  agreements  of  Au- 
gust 4th,  1900,  large  additions  and  values  have  been  added 
thereto. 

The  question  arises  in  this  case:  Shall  these  additions 
and  values  be  held  to  be  the  property  of  the  corporation,  and 
if  so,  upon  what  terms  T  Not  only  is  the  corporation,  its 
board  of  directors  and  all  its  stockholders,  interested  therein, 
and  therefore  necessary  parties,  but  all  the  subscribers  to 
and  the  holders  of  the  common  and  of  the  preferred  stock 
of  the  so-called  association  carried  on  by  Dowie  should  be 
made  parties. 

It  appeared  on  the  hearing  that  preferred  stock  to  the 
amount  of  $431,200  had  been  sold  under  the  August  4th 
agreement,  and  some  common  stock  issued  thereunder.  Al- 
though it  may  be  reasonably  contended  that  Dowie  under 
that  agreement,  must  be  held  to  represent  the  common  and 
preferred  shareholders,  and  that  some  of  them  took  pendente 
lite,  yet  the  court  is  not  informed  when  they  became  sever- 
ally such  shareholders.  As  to  those  who  became  such  be- 
tween the  time  Stevenson  repudiated  the  agreements  of  Au- 
gust 4th,  1900,  and  the  commencement  of  this  suit,  tbere 
may  be  equities  arising  out  of  Stevenson's  delay  in  making 
the  matter  Us  pendens  by  commencing  this  litigation. 

If  there  are  any  liens  upon  the  Zion  Lace  Industries,  aris^ 
ing  since  the  8th  of  August,  when  Dowie  may  be  said  to  have 
taken  possession  under  said  so-called  association  agreement, 
or  any  persons  have  become  since  that  date  creditors  in  con- 
nection with  said  Zion  Lace  Industries,  their  rights  and 
equities  may  have  to  be  adjudicated. 

The  court  does  not  hold  that  such  creditors  and  lienors,  if 
any  there  be,  are  necessary  parties,  but  they  have  an  interest 
which  may  entitle  them  to  intervene. 

It  is  not  only  the  right  of  the  court,  but  its  duty,  to  re- 
quire that  all  persons  not  parties  to  the  suit,  who  appear  to 
have  any  interest  in  the  subject  matter  in  litigation,  be 
brought  into  court  by  the  proper  process,  before  making  a 
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final  decree  in  such  suit,  in  order  that  there  may  be  an  end 
of  litigation  by  adjudicating  upon  the  rights  of  all  parties 
interested  in  the  subject  matter. 

It  is  also  a  maximum  of  equity  that  no  persons  shall  be 
injured  in  its  court  by  mispleading  or  want  of  form. 

It  appears  to  the  court  that  when  these  necessary  parties 
come  in  and  issues  are  made  up  upon  their  answers,  and  evi- 
dence, if  necessary,  heard  thereon,  there  may  be  found  such 
complications  as  to  the  respective  equities  of  the  parties  to 
the  litigation  and  such  difficulties  in  adjusting  such  equi- 
ties that,  in  order  to  prevent  undue  loss  to  some  of  them, 
it  may  be  necessary  for  the  court  to  assess  complainant's 
loss  and  damages  (in  lieu  of  all  other  relief)  upon  a  basis 
that  may  be  then  warranted,  but  which  basis  the  court  cannot 
now  determine. 

The  defendant  will  be  ordered  to,  within  twenty  days, 
furnish  complainant  a  list  of  all  subscribers  to  (and  so  far 
as  he  knows,  of  all  present  holders  of),  the  said  common 
stock  and  of  said  preferred  stock,  issued  under  said  public 
agreement  of  August  4th,  1900,  showing  the  date  when  they 
became  such  subscribers,  and  so  far  as  he  can,  such  holders ; 
and  the  amount  so  subscribed  for  and  now  held  by  such  per- 
son or  persons,  respectively. 

In  view  of  the  fact  that  the  defendant  is  in  possession 
of  all  the  property  and  assets  of  said  Zion  Lace  Industries, 
claiming  the  same  under  the  said  agreement  of  August  4th, 
1900,  which  the  court  has  decided  should  be  set  aside  and 
held  as  nought,  so  far  as  complainant's  rights  are  concerned, 
and  as  complainant  is  entitled  upon  the  proofs  before  the 
court  to  have  a  receiver  appointed  to  conserve  said  property 
and  assets  of  said  Lace  Industries  now  in  the  possession  of 
said  defendant  Dowie,  and  claimed  by  him  under  and  by 
virtue  of  said  agreement  of  August  4th,  1900 : 

The  court  orders,  That  Elmer  Washbume  be  appointed 
receiver  of  all  the  property  and  assets  known  as  the  **Zion 
Lace  Industries,"  now  in  possession  of  said  defendant,  John 
Alexander  Dowie,  and  claimed  to  be  held  and  owned  by  him 
under  said  public  agreement  of  August  4th,  1900,  with  the 
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usual  powers  of  receivers;  to  hold  the  same  for  the  benefit 
of  all  parties  interested  therein,  and  subject  to  the  order  of 
this  court.  Said  receiver  to  give  bond  with  sureties,  to  be 
approved  by  the  court,  conditioned  for  the  faithful  perform- 
ance of  his  duties,  and  the  other  usual  conditions,  in  the 
penal  sum  of dollars. 

A  decree  in  accordance  with  the  views  expressed  herein 
will  be  prepared,  but  there  must  be  an  express  reservation  as 
to  matters  not  adjudicated  by  such  decree,  and  of  the  right 
of  the  court  to  make  such  other  findings  and  decrees  herein 
as  the  court  may  hereafter  deem  proper. 

The  complainant  may,  if  he  desires,  make  such  amend- 
ments to  his  bill,  as  he  may  deem  necessary  to  conform  to  the 
findings  of  the  court. 


iCircuit  Court  of  Cook  County.) 

Anonymous. 

(1872.) 

Where  a  statute  requires  a  notice  to  be  published  three  weeks  In 
a  newspaper,  it  should  be  published  In  every  Issue  of  the  paper 
during  the  three  weeks;  If  a  dally,  once  a  day;  if  a  weekly, 
once  a  week;  and  that  a  publication  once  a  week  in  a  dally  pa- 
per Is  not  a  publication  of  three  weeks,  but  only  three  days' 
publication. 

Farwell,  J.: — 

The  statute  says  they  should  be  published  three  weeks  in 
a  newspaper,  and  that  ought  to  be,  according  to  my  view, 
every  day  during  that  three  weeks  on  which  the  paper  is 
published.  If  it  is  a  weekly  paper,  once  a  week;  if  it  is  a 
daily  paper,  once  a  day.  It  ought  to  be  published  whenever 
the  paper  is  published;  but  once  a  week  in  a  daily  paper,  I 
do  not  think  is  good.  I  do  not  know  whether  there  are  any 
decisions  on  the  question  or  not.  I  asked  Judge  Williams^ 
about  it,  and  he  at  once  said  he  had  no  doubt  about  the  ques- 
tion; that  once  a  week  publication  in  a  daily  paper  is  not  a 
publication  of  three  weeks,  but  is  only  three  days. 

1  Judge  Erastus  S.  Williams. — Ed. ' 


208  Circuit  Courts  of  Illinois. 

{Circuit  Court  of  Menard  County.) 

In  the  Matter  of  the  Location  of  a  Btad  m  Menard  County. 

(March  Term,  1872.) 

1.  Constitutional  Law — Benefit  op  Doubt  Solved  in  Favob  of 

Law.  Where  it  is  not  clear  that  a  law  is  In  conflict  with  the 
constitution  the  doubt  should  be  solved  in  favor  of  the  law. 

2.  Roads — ^Establishing  op  as  Taking  op  Property  fob  Public 

Use.  The  establishment  of  a  public  road  over  the  land  of  an 
Individual,  is  a  taking  of  private  property  for  public  use. 

3.  Roads — Establishment  of — Taking  Property  Without  Having 

Compensation  Determined  by  Jury  as  Provided  in  Constitu- 
tion OF  1870.  Although  under  the  road  law  of  1845  as  amended, 
private  property  can  be  taken  for  the  purpose  of  establishing 
a  road  and  the  compensation  determined  by  three  householders 
appointed  by  the  county  court,  these  proceedings  are  not  war- 
ranted under  the  constitution  of  1870,  which  provides  for  the 
ascertainment  of  such  damages  by  a  jury. 

4.  Same — ^Remedy  by  Appeal.     Nor  is  it  material  that  the  land 

owner  has  a  remedy  by  appeal  from  the  county  court  to  the 
circuit  court,  where  a  Jury  trial  could  be  had. 

Proceeding  under  the  road  law  of  1845  for  the  location  of 
a  road  on  a  petition  presented  to  the  county  commissioners. 
Heard  in  the  circuit  court  before  Judge  Turner  on  appeal. 
The  facts  are  stated  in  the  opinion. 

8.  8.  Knoles,  of  the  Petersburgh  bar,  for  certain  parties. 

Turner,  J.: — • 

This  was  a  proceeding  under  the  road  law,  R.  S.  of  1845 
and  amendment  of  1855,  to  locate  a  road,  on  a  petition  pre- 
sented to  the  county  commissioners,  and  proceedings  were 
had  and  an  order  made  pursuant  to  that  law,  locating  the 
road  and  fixing  the  damages  as  assessed  by  the  three  house- 
holders appointed  by  the  county  court,  and  appeal  taken  to 
the  circuit  court,  where  the  appellant  moves  to  dismiss  the 
proceedings,  for  the  reason  that  they  are  unwarranted  by  the 
law  under  the  constitution  of  1870.  The  constitution  pro- 
vides, art  2,  sec.  13,  **  Private  property  shall  not  be  taken 
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or  damagrcd  for  public  use  without  just  compensation.  Such 
compensation,  when  not  made  by  the  state,  shall  be  ascer- 
tained by  a  jury  as  shall  be  prescribed  by  law." 

The  constitution  being  the  supreme  law  of  the  state,  the 
question  presented  is,  whether  this  law,  which  was  in  force 
previous  to  its  adoption,  is  not  clearly  in  conflict  with  the 
express  provisions  of  the  constitution  above  quoted,  for  it  is 
a  well  recognized  principle  in  deciding  upon  the  constitu- 
tionality of  a  law,  that  where  the  act  of  the  legislature  is 
not  clearly  in  conflict  with  the  constitution,  the  benefit  of 
any  doubt  should  be  in  favor  of  sustaining  the  law.  Estab- 
lishing a  public  road  over  the  land  of  an  individual,  is  a  tak- 
ing of  private  property  for  public  use.  If  the  owner  does 
not  consent  to  such  taking,  and  does  not  release  any  claim 
that  he  has  for  compensation,  then  it  must  be  ascertained 
by  a  jury  to  meet  the  requirements  of  the  constitution.  Does 
the  law  in  question  provide  any  mode  by  which  such  com- 
pensation can  thus  be  ascertained  T 

It  appears  to  me  clearly  that  it  does  not. 

It  is  insisted  on  the  argument,  that  after  all  the  require- 
ments of  the  law  have  been  complied  with  in  the  county  com- 
missioners' court,  an  appeal  may  be  taken  to  the  circuit 
court,  where  the  demands  of  the  constitution  can  be  met  by 
the  intervention  of  a  jury.  It  is  also  conceded  that  there  is 
no  other  tribunal  provided  for  in  the  law,  where  this  require 
ment  can  be  complied  with,  as  the  county  commissioners' 
court  is  not  a  judicial  body  before  which  a  jury  could  be 
called  for  that  purpose. 

The  constitution  being  clear  and  explicit  upon  that  point, 
it  is  very  evident  that  without  the  intervention  of  a  jury, 
the  proceedings  would  not  be  such  a  compliance  with  its  re- 
quirements as  to  justify  the  taking  of  the  land  for  the  public 
highway. 

The  law  in  question,  makes  the  proceedings  for  the  estab- 
lishment of  a  road,  complete,  where  the  report  of  the  view- 
ers and  commissioners  appointed  to  assess  damages,  are  ap- 
proved and  recorded  in  the  county  commissioners'  court,  un- 
14 
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less  an  appeal  be  taken  to  the  drcuit  court ;  yet  it  cannot  be 
contended,  that  if  the  proceedings  were  to  stop  in  the  county 
commissioners'  court,  the  road  would  be  a  legal  highway,  or 
that  the  owner  of  the  land  would  be  divested  of  the  same. 
It  must  be  admitted  then,  that  when  all  the  requirements 
of  that  law  have  been  complied  with,  the  demands  of  the 
constitution  have  not  been  satisfied,  nor  is  it  easy  to  conceive 
how  they  could  be  satisfied  by  following  any  of  the  provisions 
of  that  law. 

The  provision  of  the  law  for  the  assessment  of  damages  or 
ascertaining  compensation,  by  the  appointment  of  three 
householders,  is,  under  the  constitution,  a  nullity ;  hence  it  is 
difficult  to  conceive  how  anything  in  the  form  of  legal  pro- 
ceedings, which  in  themselves  have  no  validity,  should  be 
considered  a  necessary  part  of  the  proceedings,  to  render  any 
final  result  legal.  If  such  a  principle  could  be  admitted, 
how  could  the  final  result  be  obtained  in  the  circuit  court  T 
Suppose  no  one  proposes  to  take  an  appeal  from  the  county 
cotnmissioners'  court,  the  county  cannot  do  it,  and  then  the 
proceedings  must  necessarily  f^il  for  want  of  the  interven- 
tion of  a  jury  under  the  direction  of  a  judicial  tribunal. 

The  case  of  Rich  v.  Chicago  ^  is  referred  to  as  authority  to 
sustain  the  law  under  the  constitution,  but  as  I  understand 
the  decision  of  the  supreme  court  in  that  case,  it  does  not 
meet  the  difficulty  presented  in  this.  In  view  of  the  public 
necessities,  it  would  be  desirable  to  sustain  the  validity  of 
the  law,  but  it  cannot  be  done  in  violation  of  well  settled 
principles,  and  the  legislature  alone  can  afford  relief. 

The  proceedings  must  be  dismissed. 

1 69  lU.  SSe.—Ed. 
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XBupreme  Court  of  Illinois.) 

George  W.  Acres 

vs. 

David  George. 

•(January  22,  1872.) 

PlRTmoir  Fewces — Duty  to  Repair — L»iabii.itt  fob  Cattlb 
Bbeaking  Thbough.  Where  the  plaintiff's  cattle  were  in  de- 
fendant's field  with  the  consent  of  the  latter  and  they  passed 
upon  the  defendant's  premises  through  a  breach  in  the  partition 
fence  made  by  the  cattle  of  defendant,  the  defendant  has  no 
rls:h.t  tx>  take  up  and  hold  plaintiff's  cattle,  than  if  such  breach 
had  been  made  by  himself. 

Appeal  from  Lee  county. 

Eustace,  Barge  &  Dixon,  for  appellant. 

Jos.  K.  Edsall,  for  appellee. 

Per  Curiam 

There  was  error  in  sustaining  the  demurrer  to  the  amended 
additional  replication. 

It  shows  that  plaintiff's  cattle  were  in  defendant's  field 
with  the  consent  of  the  latter,  and  they  passed  thence  upon 
the  premises  of  the  defendant  through  a  breach  in  the  parti- 
tion fence,  made  by  the  cattle  of  the  defendant.  The  breach 
thus  made  it  was  his  duty  to  repair.  Under  such  circum- 
stances the  defendant  had  no  more  right  to  take  up  and 
hold  plaintiff's  cattle,  under  the  act  of  1867,  entitled  ** Do- 
mestic animals,"  than  he  would  have  had  if  the  breach  in  the 
fence  had  been  made  by  the  defendant  himself  instead  of  his 
^cattle. 

Beversed  and  remanded. 
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[iBupreme  Court  of  Illinois.) 

Anna  Burton 

vs. 
Martin  Green. 

'(September  28,  1871.) 

1.  Equity  Jurisdiction — ^Adequate  Remedy  at  Law.     Where  a 

complainant  alleges  that  at  the  time  of  filing  the  hill,  and  prior 
thereto,  the  full  title  in  fee  simple  to  the  tract  of  land  described 
in  the  bill  was  vested  in  him,  and  prays  for  a  conveyance  of  the 
land  by  the  defendant  to  him,  a  court  of  equity  has  no  jurisdic- 
tion of  the  subject  matter,  and  can  grant  him  no  relief,  as  he 
has  an  adequate  remedy  at  law. ' 

2.  Aixegations  op  Bill — ^Possession — Remedy  at  Law.     In  such 

case,  where  there  is  no  allegation  In  the  bill  that  the  complain- 
ant was  in  possession  of  the  land,  of  which  he  seeks  to  compel 
a  conveyance,  at  the  time  of  filing  his  bill,  the  inference  must 
be  that  he  was  not  in  possession;  and  not  being  in  possession, 
his  remedy  to  recover  the  possession  was  complete  at  law,  by  an 
action  of  ejectment 

3.  Lost    Deed^Subsequent    Conveyance— Equity    Jurisdiction. 

The  fact  that  a  widow  receives  a  deed  of  premises  to  herself  to 
supply  the  place  of  a  prior  deed  executed  to  her  husband  in  his 
lifetime,  and  alleged  to  be  lost,  constitutes  no  such  equity  as  to 
give  chancery  jurisdiction  to  compel  the  widow  to  convey  to  the 
complainant. 

Charles  J.  Beattie,  for  plaintiff  m  error. 
Dickey,  Rice  &  Lewis,  for  defendant. 

Breesb,  J. : — ' 

Complainant  alleges  in  his  bill,  that  at  the  time  of  filing 
the. same  and  prior  thereto,  the  full  title  in  fee  simple  to  the 
piece  of  land  described  therein,  was  vested  in  him.  There  is 
DO  allegation  in  the  bill  that  complainant  was  in  possession, 
the  inference,  therefore,  must  be  he  was  not  in  possession, 
and  being  so,  his  remedy  to  recover  the  possession  was  com- 
plete at  law  by  an  action  of  ejectment,  in  which  he  could 
not  fail  to  recover,  on  showing  a  complete  legal  title  in  him- 
self.    The  fact  that  Mrs.  Burton  had  received  of  Hallam  a 


Arthur  vs.  Doyle  and  Others.  213 

deed  to  herself,  to  supply  the  place  of  a  prior  deed  executed 
to  her  husband  in  his  lifetime,  and  alleged  to  be  lost,  consti- 
tutes no  such  equity  as  to  give  chancery  jurisdiction.  Com- 
plainant claims  through  Burton,  and  to  establish  his  title  at 
law,  it  would  only  be  necessary  to  prove  the  execution  of  the 
deed  by  Hallam  to  Burton  and  its  subsequent  loss.  We  fail 
to  perceive  any  equity  in  complainant's  bill.  The  motion  to 
dissolve  the  injunction  and  dismiss  the  bill  should  have  been 
allowed.  Refusing  it  was  error,  and  for  this  the  decree  must 
be  reversed  and  the  cause  remanded. 


(Municipal  Court  of  (Thicago.) 

Laiura  L.  Arthur 

vs. 

John  J.  Doyle,  Peter  Doyle  and  William  Griffin. 

(1907.) 

1.  FOBCIBLB    ESNTBT    AWD    DETAINEE — SXJIT    ON     BOND— DAMAGES    FOB 

Time  Premises  Unlawfully  Withheld — ^Rentai.  Value — 
Value  of  use  and  Occupation.  It  is  competent  in  a  suit  on 
a  bond  given  by  a  defendant  in  an  appeal  in  a  forcible  entry  and 
detainer  proceeding,  to  show  the  value  of  the  use  and  occupation 
of  the  premises  for  the  time  the  defendant  unlawfully  withheld 
them.  "Rental  value"  and  the  "value  of  the  use  and  occupation" 
are  synonomous. 

2.  Trial — Evidence  Elicited  on  Cboss-Examination — Estoppel  to 

Complain.  A  party  is  not  in  a  position  to  complain  of  facts 
brought  out  on  cross-examination  of  his  opponent's  witness. 

3.  FoBiiEB  Adjudication — Splitting  Causes  of  Action — Suits  fob 

Damages  fob  Unlawful  Detention  of  Premises — ^When  Rb- 
covEBT  in  One  Suit  Only  Allowable.  Where  a  plaintiff  insti- 
tutes two  suits  for  damages  which  have  accrued  to  him  by  the 
unlawful  detention  of  his  premises  by  the  defendant  and  in  one 
of  them  seeks  to  recover  for  part  of  the  time  they  have  been 
detained,  and  in  the  other  for  the  remainder  of  the  time,  a 
recovery  in  one  will  preclude  a  recovery  in  the  other.  The  law 
does  not  allow  a  splitting  of  the  cause  of  action  in  such  a 
manner. 
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Alotion  for  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court.  Heard 
before  Judge  Freeman  K.  BlaJ^e. 

Steele  &  Thompson,  attorneys  for  plaintiff. 

Oearon  di  Oearon,  attorneys  for  defendants;  Acnron  Helms, 
of  counsel. 

Blake,  J.  :-^ 

Counsel  for  defendants  urge  two  points  as  ground  for  a 
new  trial,  viz:  first,  that  the  court  erred  in  the  admission 
of  evidence  on  the  part  of  the  plaintiff,  and,  second,  that  the 
court  erred  in  the  exclusion  of  material  evidence  tendered  by 
the  defendants. 

Upon  the  first  point  it  is  insisted  that  it  was  error  to  ad- 
mit evidence  of  the  value  of  the  use  and  occupation  of  the 
premises  during  the  time  they  were  withheld  by  the  defend- 
ants. It  is  particularly  urged  that  the  court  erred  in  per- 
mitting a  witness  for  plaintiff  to  testify  that  the  rental  value 
of  the  box-stalls  was  $5  per  month,  and  of  the  single  stalls 
$2.50  per  month.  Our  courts  have  held  that  it  is  competent 
to  prove  the  rental  value  of  the  premises  and  the  value  of 
the  use  and  occupation,  and  that  the  terms  ** rental  value'* 
and  *'the  value  of  the  use  and  occupation''  are  synonymous. 
Dulaney  v.  Payne,  101  111.  325;  McDole  v.  McDole,  106  111. 
452.  It  is  true  that  on  cross-examination,  counsel  elicited 
from  this  witness  that  these  amounts  were  the  amounts  which 
could  be  realized  for  such  stalls  by  renting?  them  to  customers 
in  the  business  of  conducting  a  livery  and  boarding  stable  on 
the  premises.  The  defendants  are  not  in  a  position  to  com- 
plain of  facts  brought  out  by  them  on  cross-examination  of 
plaintiff's  witness. 

The  next  question  raised  is  whether  the  court  erred  in 
excluding  from  the  jury  the  record  of  the  former  case  which 
was  offered  by  defendants  as  a  bar  to  the  cause  of  action  be- 
fore the  court  in  this  case.  It  appears  from  the  excluded 
evidence  thus  offered  that  on  February  7,  1907,  Laura  L. 
Arthur,  the  plaintiff  in  this  cause,  commenced  an  action  in 
this  court  against  John  J.  Doyle  and  Peter  Doyle,  two  of  the 


Arthur  vs.  Doyle  and  Others.  215 

defendants  in  this  action,  to  recover  damages  on  a  certain 
penal  bond  executed  on  November  22,  1905,  by  said  John  J. 
Dayle  in  an  appeal  from  a  judgment  in  a  forcible  detainer 
case  wherein  said  Laura  L.  Arthur  was  plaintiff  and  said 
John  J.  Doyle  was  defendant,  which  case  was  brought  for  the 
restitution  of  the  same  real  estate  in  question  in  the  case  at 
bar,  to  wit,  the  first  and  second  floors  of  the  brick  building 
known  as  No.  240  S.  St.  Louis  avenue,  and  the  flat  on  the  sec- 
ond floor  of  said  premises,,  and  which  bond  was  conditioned 
**that  said  John  J.  Doyle  should  prosecute  his  appeal  with 
effect  and  pay  all  rent  tlien  due,  or  that  may  become  due  be- 
fore the  final  determination  of  the  suit,  and  also  all  damages 
and  loss  which  the  plaintiff  may  sustain  by  reason  of  the 
withholding  of  the  premises  in  controversy,  and  by  reason 
of  any  injury  done  thereto  during  such  withholding  until 
the  restitution  of  the  possession  thereof  to  the  plaintiff,  to- 
gether with  all  costs  that  may  accrue  in  case  the  judgment 
from  which  the  appeal  is  taken  is  affirmed  or  appeal  disr- 
missed," 

The  plaintiff's  bill  of  particulars  in  the  former  case  avers 
that  her  claim  is  based  upon  an  appeal  bond  signed  and 
sealed  by  the  defendants  and  filed  in  the  circuit  court  of 
Cook  county,  in  an  appeal  from  a  judgment  entered  in  favor 
of  Laura  L.  Arthur  by  John  K.  Prindiville,  justice  of  the 
peace,  in  an  action  of  forcible  entry  and  detainer  in  which 
Laura  L.  Arthur  was  plaintiff  and  John  J.  Doyle  was  de- 
fendant, and  the  items  of  damages  alleged  and  set  out  were 
three  and  onei-quarter  months'  rent  at  $140  per  month,  $455;, 
damages  to  premises,  $200;  interest  on  rent  to  date,  $22.67; 
court  costs  (circuit  court)  $8.50,  and  attorney's  fees,  $50, 
making  a  total  of  $736.37.  Upon  all  the  allegations  of  the 
bill  of  particulars  issue  was  joined  and  the  cause  was  tried 
to  a  jury  and  a  verdict  returned  in  favor  of  plaintiff  upon 
which,  after  hearing  and  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  on  April  20,  1907,  for 
$289.52  damages  and  costs  which  defendant  paid  and  the 
judgment  was  thereupon  satisfied  by  the  plaintiff. 

On  the  7th  day  of  February,  1907,  the  plaintiff  Laura  L. 
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Arthur  commenced  the  case  at  bar  against  the  defendants 
John  J.  Doyle,  Peter  Doyle  and  William  H.  Griffin.  In 
her  declaration  the  plaintiff  avers  in  apt  terms  that  in  the 
same  cause  above  referred  to  there  was  pending  on  Janu- 
ary 8,  1906,  in  the  circuit  court  of  Cook  county,  Illinois, 
upon  appeal  of  said  John  J.  Doyle,  from  a  judgment  ren- 
dered by  John  K.  Prindiville,  a  justice  of  the  peace  in  and 
for  Cook  county,  Illinois,  a  certain  action  in  forcible  detainer 
wherein  said  Laura  L.  Arthur  was  plaintiff,  and  said  John 
J.  Doyle  was  defendant,  and  that  such  proceedings  were  had 
in  said  court;  that  on  January  8,  1906,  a  judgment  in  forcible 
detainer  was  rendered  by  said  court  against  said  John  J. 
Doyle  in  favor  of  said  Laura  L.  Arthur;  that  said  Laura  L. 
Arthur  do  have  and  recover  possession  of  the  premises  de- 
scribed as  the  first  and  second  floors  of  the  building  known 
as  number  240  South  St.  Louis  avenue,  in  the  city  of  Chi- 
cago, Cook  county,  Illinods,  from  which  said  judgment  said 
John  J.  Doyle  prayed  an  appeal  to  the  appellate  court  of 
Illinois  for  the  First  district,  which  was  allowed  upon  his 
filing  an  appeal  bond  in  the  sum  of  fifteen  hundred  dollars 
($1,500)  and  that  on  the  9th  of  February,  1906,  said  John  J. 
Doyle  as  principal  and  Peter  Doyle  and  William  H.  Griffin 
as  sureties,  executed  their  certain  appeal  bond  in  that  be- 
half in  the  penal  sum  of  fifteen  hundred  dollars  ($1,500), 
which  was  approved  and  filed  in  the  office  of  the  clerk  of 
said  circuit  court  in  which  bond  a  certain  condition  w^as 
written  as  follows,  to-wit:  **The  condition  of  the  above  obli- 
gation is  such  That  Whereas,  the  said  Laura  L.  Arthur  did, 
on  the  8th  day  of  January,  A.  D.  1906,  in  the  circuit  court 
of  Cook  county,  state  of  Illinois,  and  of  the  December  term 
thereof,  A.  D.  1905,  recover  a  judgment  against  the  above 
bounden  John  J.  Doyle  for  the  restitution  of  certain  premises 
described  in  the  plaint,  to  wit,  the  first  and  second  floors  of 
the  brick  building  known  as  No.  240  South  St.  Louis  avenue, 
and  the  flat  on  the  second  floor  of  said  premises,  and  costs  of 
suit,  from  which  said  judgment  of  the  said  circuit  court  of 
Cook  county,  the  said  John  J.  Doyle  has  prayed  for  and  ob- 
tained an  appeal  to  the  appellate  court  within  and  for  the 
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First  district  of  Illinois.  Now,  therefore,  if  the  said  John 
J.  Doyle  shall  prosecute  such  appeal  with  effect  and  pay  all 
rent  then  due,  or  that  may  hecome  due  before  the  final  de- 
termination of  the  suit,  and  also  all  damages  and  loss  which 
the  plaintiff  may  sustain  by  reason  of  the  withholding  of 
the  premises  in  controversy  and  by  reason  of  any  injury  done 
thereto  during  such  withholding,  until  the  restitution  of  the 
possession  thereof  to  the  plaintiff,  together  with  all  costs  that 
may  accrue  in  case  the  judgment  from  which  the  appeal  is 
taken  is  affirmed,  or  appeal  dismissed,  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and 
effect. ' ' 

It  is  averred  that  in  said  cause  the  appellate  court  affirmed 
the  judgment  of  the  court  below,  that  the  defendant  Doyle 
unlawfully  withheld  the  possession  of  the  premises  from  Oc- 
tober 31,  1905,  until  the  30th  day  of  September,  1906,  and 
that  the  value  of  the  use  and  occupation  thereof  during  said 
period  was  $1,350,  and  that  plaintiff  sustained  other  dam- 
ages to  the  amount  of  $150. 

The  defendants  pleaded  the  former  judgment  and  pay- 
ment and  satisfaction  of  the  same  in  bar.  Demurrers  were 
filed  by  defendants  and  sustained  by  the  court  and  excep- 
tions reserved  by  defendants.  The  cause  was  tried  in  its 
order  and  verdict  returned  by  the  jury  for  $1,200,  and  a 
motion  for  a  new  trial  was  made  by  defendants  which  is 
now  before  the  court  for  decision.  Upon  the  trial,  defend- 
ants offered  the  record  in  the  former  case  in  evidence  but  the 
same  was  excluded  by  the  court  and  exception  taken  by  de- 
fendants. This  presents  the  second  question  for  our  de- 
cision. 

At  the  time  the  first  suit  was  commenced  the  entire  claim 
of  the  plaintiff  had  fully  accrued. 

In  this  last  point  raised  by  the  defendants  we  have  pre- 
sented the  question  of  former  adjudication  upon  which  we 
shall  express  our  views  at  some  length.  It  is  contended  by 
defendants  that  the  question  of  plaintiff's  damages  by  reason 
of  the  unlawful  withholding  was  in  issue  in  the  former  suit, 
iind  that  the  jury  assessed  the  amount  of  such   damages, 
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that  judgment  therefor  was  rendered  and  paid  and  that 
thereby  plaintiff's  entire  claim  was  satisfied. 

In  the. case  of  Wright  v.  Oriffey,  147  111.  496,  the  court 
says:  ** Where  some  controlling  fact  or  question  material  to 
the  determination  of  both  causes  has  been  adjudicated  in  the 
former  suit  by  a  court  of  competent  jurisdiction,  and  the 
same  fact  or  question  is  again  at  issue  between  the  same 
parties,  its  adjudication  in  the  first  suit  will,  if  properly 
presented,  be  conclusive  of  the  same  question  in  the  latter 
suit,  whether  the  cause  of  action  is  the  same  in  botJi  suits, 
or  not.  The  latter  is  in  some  of  the  cases  designated  as  es- 
toppel by  verdict." 

The  doctrine  thus  laid  down  is  undoubtedly  the  law  of  this 
state  and  is  in  accordance  with  the  current  of  decided  law 
elsewhere. 

In  Boddie  v.  Brewer  &  Hoffmann  Brewing  Company y  107 
111.  A  pp.  357,  the  court  (quoting  from  Henderson  v.  Hender- 
son, 3  Hare,  115)  said:  ** Where  a  given  matter  becomes  the 
subject-matter  in  and  of  adjudication  by  a  court  of  competent 
jurisdiction,  the  court  requires  the  parties  to  bring  forward 
their  whole  case,  and  will  not,  except  under  special  circum- 
stances, permit  the  same  parties  to  open  the  same  subject  of 
litigation  in  respect  to  a  matter  which  might  have  been 
brought  forward  as  a  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward  only  because  they  have  from  negli- 
gence, inadvertence  or  even  accident,  omitted  a  part  of  their 
defense.  The  plea  of  res  judicata  applies  not  only  to  the 
point  upon  which  the  court  was  required  by  the  parties  to 
form  an  opinion  and  pronounce  a  judgment,  but  to  everj'^ 
point  which  properly  belonged  to  the  subject  of  litigation 
and  which  the  parties,  exercising  a  reasonable  diligence, 
might  have  brought  forward  in  time." 

Bigelow  on  Estoppel,  57,  lays  down  the  rule  that  a  point 
once  adjudicated  by  a  court  of  couipetent  jurisdiction,  how- 
ever erroneous  the  adjudication,  may  be  relied  upon  as  an 
estoppel  in  any  subsequent  collateral  suit  in  the  same  or 
any  other  court,  at  law,  or  in  chancer^',  or  in  admiralty,  when 
either  party,  or  the  privies  of  either  party,  allege  anything- 
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inconsistent  with  it;  and  this  too,  whether  the  subsequent 
suit  is  upon  the  same  or  a  different  cause  of  action.  To  the 
same  effect  are  also  Hanna  v.  Read,  102  111.  596,  and  Reyn- 
olds V.  Mandel,  175  111.  615. 

Upon  these  authorities  there  can  be  no  doubt  that  if  the 
damages  claimed  in  the  two  actions  above  described  are  one 
and  the  same  claim,  the  first  suit  and  the  result  obtained 
therein  would  prevent  a  recovery  in  this  case.  The  claim  of 
the  plaintiff  is  for  damages  which  accrued  to  plaintiff  by  rea- 
son of  the  unlawful  withholding  of  the  premises  in  question 
for  a  period  of  about  eleven  months.  In  the  first  suit  plain- 
tiff claimed  for  three  and  one-quarter  months  of  that  time 
and  in  this  suit  claims  for  seven  and  three-quarters  months, 
or  the  remainder  of  the  whole  time.  Was  plaintiff's  claim 
of  such  a  character  that  she  could  bring  more  than  one  suit, 
or  was  she  compelled  to  submit  her  whole  claim  in  one  ac- 
tion? The  statutes  of  a  tenant  holding  over  against  the  land- 
lord's will  has  been  adjudicated  by  our  courts.  In  the  case 
of  Keegcm  v,  Kinnare,  123  lU.  280,  which  was  an  action  on 
appeal  bond  given  in  a  forcible  detainer  case,  the  court  said : 

**  Counsel  for  appellee  were  permitted,  over  the  objection  of 
counsel  for  appellants,  to  prove  the  rental  value  of  the  prop- 
erty from  May  1,  1883,  to  January  5,  1885 — the  date  of  Kin- 
nare's  death.  The  evidence  shows  that  appellants  went  into 
possession  under  a  written  lease  of  the  property  described  in 
the  bond  from  the  1st  day  of  October,  A.  D.  1878,  until  the 
1st  day  of  May,  A.  D.  1880,  at  a  stipulated  rent  of  $15  per 
month ;  and  the  contention  of  counsel  for  appellants  is,  that 
appellants  are  liable  for  rent  only  at  that  rata  But  notice 
was  given  terminating  that  tenancy  on  the  1st  day  of  May, 
1883,  which  was  held  sufiBcient  in  the  suitin  which  the  bond 
was  given.  Instead  of  being  tenants  after  the  first  day  of 
May,  A.  D.  1883,  appellants  were  expressly  adjudged  to  be 
trespassers;  and  the  case  cited  by  counsel  for  appellants  {Clin- 
ton Wire  Cloth  Co.  v.  Gardner  et  al.,  99  111.  151),  only  holds 
that  where  a  tenant  for  a  year  or  years,  holds  over  after  the 
expiration  of  his  lease,  without  having  made  any  pew  ar- 
rangement with  h.is  landlord,  under  which  such  holding  over 
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takes  place,  the'  landlord,  at  his  election,  may  treat  the  ten- 
ant as  trespasser,  or  as  a  tenant  for  another  year  upon  the 
same  terms  as  in  the  original  lease.  But  this  right  of  elec- 
tion does  not  belong  to  the  tenant — it  is  the  landlord  alone 
who  may  thus  elect.  (Wood  on  Landlord  and  Tenant,  page 
22,  and  authorities  cited  in  note  4.)  Here  the  landlord  has 
elected  to  treat  the  tenants  as  trespassers,  and  they  must,  con- 
sequently, be  liable  to  the  administratrix  of  the  landlord  for 
the  value  of  the  premises  for  the  length  of  time  they  have 
withheld  them  from  him — namely,  from  the  1st  day  of  May, 
A.  D.  1883,  until  the  date  of  his  death  Januarj'^  3rd,  A.  D 
1885.     2  Wateraian  on  Trespass,  section  96.'* 

In  the  case  of  Johannes  v.  Kielgast,  27  111.  App.  576,  the 
court  states  the  facts  of  the  case  as  follows :  *  *  The  rent  which 
appellant  covenanted  to  pay  was  $35  per  month,  and  he  did 
pay  the  same  to  the  month  of  August,  1878.  Having  made 
default  in  payment  of  the  rent  for  that  month,  appellee  about 
the  15th  day  of  September,  1878,  served  upon  him  a  written 
notice  of  termination  of  the  lease  in  five  days,  if  the  rent 
was  not  paid  within  that  time.  The  rent  remaining  unpaid, 
the  appellee,  at  the  end  of  the  five  days,  commenced  suit  in 
forcible  detainer  against  appellant  which  resulted  in  a  judg- 
ment for  possession  in  favor  of  appellee  in  February,  1879, 
the  appellant  having  occupied  until  that  date.  This  action 
of  covenant  was  commenced  March  5,  1886,  and  judgment 
was  rendered  by  the  court  below  for  the  months  of  August, 
September,  October,  November  and  December,  1878,  and  Jan- 
unary,  1879,  which  appellant  now  seeks  to  reverse  on  the 
ground  that  an  action  on  his  covenant  cannot  be  maintained 
for  any  rent  accruing  after  the  termination  of  the  lease.  The 
right  of  enjoyment  is  the  correlative  of  the  duty  to  pay  rent. 
Whenever  the  right  of  enjoyment  is  lawfully  terminated  so 
that  it  cannot  be  restored  except  by  mutual  consent,  the  cove- 
nant as  to  payment  ceases  to  be  an  obligation  as  to  any  dn- 
stallment,  which,  by  the  terms  of  the  lease,  would  thereafter 
have  become  due." 

The  plaintiff,  therefore,  could  not  recover  rent  under  the 
covenants  in  her  lease.     She  could  only  recover  from  the  de- 
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fendant  damages  accruing  as  against  a  tort  feasor  and  her 
claim  consisted  of  a  single  item  for  the  rental  value  of  the 
premises  during  the  whole  time  from  September  30,  1905,  to 
October  1,  1906,  and  such  other  damages  as  she  may  have 
proved.  The  nature  of  such  a  claim  does  not  permit  of  a 
separation  into  parts  comprising  monthly  periods,  or  into 
other  periods  arbitrarily  iSxed  by  either  of  the  parties.  With- 
out quoting  from  the  cases  sustaining  the  proposition  that 
plaintiff  cannot  split  his  claim  and  bring  several  suits  thereon, 
and  if  he  undertakes  to  do  so,  the  judgment  in  the  first  suit 
will  bar  any  subsequent  suit,  especially  where  the  judgment 
has  been  paid  and  satisfied,  the  following  cases  are  cited: 
Casselherry  v,  Forquer,  27  111.  170;  Camp  v.  Morgan,  21  111. 
255;  Nickerson  v.  Rockwell,  90  111.  460;  Maihias  v.  Cook,  31 
111.  83;  Lucas  v.  LaCompte,  42  111.  303;  Thompson  v,  Sutton, 
57  111.  213;  King  v.  Arnmj,  114  111.  App.  141. 

From  the  points  above  presented  and  the  authorities  cited 
in  support  thereof,  it  will  appear  that  plaintiff's  cause  of  ao- 
tion  set  up  in  this  case  is  barred  by  the  judgment  and  satis- 
faction thereof  in  the  former  case.  It  follows  that  the  court 
erred  in  the  exclusion  of  the  record  from  the  evidence,  and 
in  sustaining  the  demurrer  to  the  plea  setting  up  said  judg- 
ment. The  motion  for  a  new  trial  is  sustained  and  a  new 
trial  is  granted. 


[{Circuit  Court  of  Cook  County.) 

Abel  C.  Bingham 

vs, 

Ann  Jackson. 

(July  16.  1872.) 

1.   PABENT  and  GHIIiD — ^DUTY  OF  PARENT  TO  SUPPOBT  INFANT  CHILD. 

A  parent  is  under  obligation  to  provide  for  the  support  of  an 
Infant  child.  It  Is  a  principle  of  natural  law  resting  upon  the 
foundation  of  parental  affection  and  moral  duty,  and  of  the 
common  law  based  upon  the  right  of  the  parent  to  the  services 
of  the  minor. 
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2.  Same — Liability  of  Parent  for  Necessaries  Furnished  Child. 

A  parent  can  only  be  held  liable  to  third  persons  for  necessaries 
furnished  a  minor  child  where  a  contract,  either  express  or 
implied,  can  be  shown.  Very  slight  circumstances  will,  how- 
ever, establish  such  a  contract. 

3.  Same — Liability  for  Contracts  of  Infant.    Where  an  infant 

can  make  no  contracts  and  must  be  supplied  or  suffer,  the  reason 
for  requiring  a  contract  ceases  and  the  parent  is  liable  for  all 
supplies  to  an  infant  which  were  so  absolutely  needed  that  the 
infant  must  have  them  or  perish. 

4.  Same — ^Liability  of  Mother.    The  same  liability  rests  upon  the 

mother  after  the  death  of  the  father.  i 

Action  for  value  of  services  rendered  by  plaintiff  to  de- 
fendant's minor  son.  Heard  before  Judge  John  G.  Rogers 
The  facts  are  stated  in  the  opinion. 

/.  C  cfe  J,  J.  Kmckerhocker,  for  plaintiff. 

Bunycm,  Avery,  Loomis  &  Comstock,  for  defendant. 

Rogers,  J.: — 

B.  F.  Jackson,  a  minor  and  son  of  the  defendant^  Mrs.  Ann 
Jackson,  was  run  over  by  a  train  of  cars  and  so  injured  that 
both  of  his  legs  had  to  be  amputated.  At  the  time  of  the 
accident  he  lived  with  his  mother,  but  was  engaged  in  work 
for  a  railroad  company.  "When  injured  he  was  taken  into 
a  hotel  and  the  plaintiff,  Dr.  Bingham,  was  called  in  as  a 
physician  and  surgeon.  It  was  necessary  to  amputate  his 
limbs  to  save  his  life.  The  doctor  had  to  attend  him  for  sev- 
eral weeks  afterwards.  The  boy  sued  the  railroad  company, 
recovered  a  large  judgment,  which  was  set  aside  and  reversed 
by  the  supreme  court,  and  before  another  trial  was  had,  the 
suit  was  compromised,  and  he  received  $3,000  in  full  of  all 
claim  for  damages.  He  did  not  pay  the  plaintiff  for  his 
services,  and  this  suit  was  then  brought  against  his  mother 
to  recover  for  the  services  of  the  plaintiff.  Upon  the  trial 
by  the  court,  without  a  jury,  the  facts  aforesaid  appeared, 
and  it  was  also  found  that  the  boy's  father  had  been  dead 
for  some  years  before  the  accident;  that  his  mother,  the  de- 
fendant, had  an  estate  worth  at  lea,st  $6,000,  and  that  the 
greater  part  of  the  money  received  by  her  son  from  the  rail- 
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road  company  had  been  used  in  paying  ofif  debts  due  by  his 
mother  on  her  homestead  in  this  city. 

It  was  not  shown  that  the  doctor  was  called  to  see  and  at- 
tend B.  F.  Jackson  by  his  mother,  but  it  did  appear  that  she 
knew  of  his  services  after  he  was  first  called  in.  Nor  did  it 
appear  clearly  whether  the  money  received  by  the  son  for  his 
services  to  the  railroad  company  was  paid  to  him  or  tc  his 
mother.  There  was  no  controversy  on  the  trial  as  to  the 
4services  rendered  by  the  plaintiff,  nor  of  the  value  thereof. 
The  only  question  made  was  as  to  the  liability  of  the  mother. 
The  general  principle  that  a  parent  is  under  an  obligation  to 
provide  for  the  support  and  maintenance  of  his  infant  child 
is  too  well  established  to  admit  of  doubt.  It  is  a  principle  of 
natural  law,  resting  upon  the  foundation  of  parental  affec- 
tion and  moral  duty.  It,  too,  is  a  principle  of  the  common 
law,  based  upon  the  right  of  the  parent  to  the  services  of  his 
minor  child,  so  that  there  is  both  moral  and  legal  obligation 
upon  the  father  to  supply  his  child  while  yet  a  minor  with 
the  ordinary  necessaries  of  life. 

In  England  at  an  early  day  it  was  provided  by  statute 
that  *'the  father  and  mother,  graiidfather  and  grandmother 
of  poor  impotent  persons  shall  maintain  them  at  their  own 
charges,  if  of  sufficient  ability,  according  as  the  quarter  ses- 
sion shall  direct."  Sharswood's  Blackstone,  book  1,  vol.  1, 
page  447. 

This  statute,  it  will  be  observed,  did  not  confine  the  obli- 
gation to  support  only  such  children  and  grand-children  as 
were  minors;  it  included  all,  old  or  young,  who  were  poor 
and  impotent,  and  who  were  from  the  loins  of  parents.  With- 
out this  statute  the  obligation  to  maintain  minors,  in  Eng- 
land, was  recognized  as  a  legal  one,  but  the  courts  held  that 
the  parent  could  only  be  held  liable  to  third  persons  for 
necessaries  furnished  a  minor  child  where  a  contract  could 
be  shown,  either  express  or  implied,  from  particular  facts. 
But  very  slight  circumstances  sufficed  to  justify  them  in 
finding  a  contract  on  the  part  of  the  parent.  And  **it  will 
be  noticed  that  where  it  is  most  distinctly  denied  that  this 
moral  obligation  of  the  parent  constitutes  a  legal  obligation. 
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the  denial  is  confined  to  a  liability  for  the  contracts  of  the 
child.'*  See  Parsons  on  Contracts,  fifth  edition,  vol.  1,  page 
303. 

But  '*  where  the  infant  can  make  no  contrac^;s,  and  must 
be  supplied  or  suffer,'*  then  the  reason  for  repairing  a  con- 
tract, which  arises  from  the  danger  of  permitting  a  father 
to  be  bound,  ceases.     See  Parsons,  supra. 

The  rule  of  law  in  this  country  generally,  if  not  univer- 
sally, **  imposes  a  liability  on  the  father  for  all  supplies  to  an 
infant  which  were  so  absolutely  needed  that  he  must  have 
them  or  perish.^'  Parsons,  page  306.  The  case  we  are  con- 
sidering falls  under  this  rule,  for  without  the  services  of  a 
physician  and  surgeon  young  Jackson  would  have  suffered 
greatly,  and,  no  doubt,  died. 

That  his  father,  if  living,  would  have  been  liable  for  the 
services  rendered  his  son,  I  have  no  doubt;  but  whether  the 
mother  is  under  equal  obligation,  the  father  being  dead,  is  the 
question  here.  It  is  said  by  Parsons  that  the  legal  obligation 
upon  the  mother  is  very  greatly  qualified  in  important  par- 
ticulars, one  of  which  is,  where  the  son  has  property  in  his 
own  right.  To  the  same  effect  is  Whipple  v.  Dow,  2  Mass. 
415.  But  the  obligation,  if  any,  in  the  case  we  are  consid- 
ering, arose  where  the  son  had  no  property,  and  it  is  in  that 
respect  different  from  the  cases  cited  and  relied  upon  by  de- 
fendant's attorneys.  Besides,  I  can  see  no  difference  what- 
ever  in  the  moral  or  legal  obligation  resting  upon  father  and 
mother.  The  mother  has  as  strong,  if  not  stronger,  natural 
affection  for  her  offspring.  She  is  entitled  to  the  services 
of  her  minor  child;  the  father  being  dead,  is  then  the  head 
of  the  family,  and  should  assume  all  the  parental  burdens. 
See  Schouler's  Domestic  Relations,  page  325.  See,  also,  as 
to  her  right  to  the  son's  services,  Dufield  v.  Cross,  12  111.  397. 

In  view  of  the  facts  of  this  case,  that  B.  F.  Jackson,  a 
minor  child  of  the  defendant,  his  father  being  dead,  had  no 
property  at  the  time  of  the  accident  and  the  rendering  of  the 
services  sued  for,  was  living  with  his  mother,  who  was  enti- 
tled to  his  services,  and  would  have  suffered  and  died  but 
for  the  services  and  attention  of  the  plaintiff,  and  that  she 
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had  and  now  has  a  good  estate,  freed  from  incumbrance  by 
money  furnished  her  by  that  son,  which  he  afterwards  ac- 
quired, I  have  no  doubt  of  her  moral  and  legal  obligation  to 
pay  for  the  services  sued  for. 

Let  judgment  be  entered  for  the  plaintiflE  against  defend- 
ant for  $273.25. 


iCircuit  Court  of  Cook  County.) 

Jacob  Meyer 

vs. 

Aurora  Insurance  Co. 

(July  5,  1872.) 

1.  Baitkbuptcy — Stat  or  Proceedings.  A  stay  of  proceedings  of 
a  suit  at  law  on  the  ground  of  the  pendency  of  bankruptcy 
proceedings  should  be  denied  where  the  bankrupt  cannot  re- 
ceive a  discharge. 

Motion  to  stay  further  proceedings  in  action  at  law  on  ac- 
count of  the  pendency  of  bankruptcy  proceedings.  Heard 
before  Judge  Lambert  Tree. 

Tree,  J. : — 

This  is  a  motion  to  stay  further  proceedings  in  this  court 
on  the  ground  that  the  defendant,  the  Aurora  Fire  Ins.  Co.^ 
is  in  bankruptcy.  The  motion  is  based  on  the  2l3t  section 
of  the  act  of  congress,  known  as  the  bankrupt  law,  which 
provides  that  any  *'suit  or  proceeding  shall,  upon  the  ap- 
plication of  the  bankrupt,  be  stayed  to  await  the  determina- 
tion of  the  court  in  bankruptcy  on  the  question  of  the  dis- 
chai^;  provided  there  be  no  unreasonable  delay  on  the  part 
of  the  bankrupt  in  endeavoring  to  obtain  discharge."  A 
dischai^e  under  the  act  may  be  pleaded  in  bar  to  any  further 
maintenance  of  an  action  for  prior  indebtedness;  but  the 
37th  section  of  the  same  act  provides,  **that  no  allowance 
or  discharge  shall  be  granted  to  any  corporation  or  joint 
stock  company,  or  to  any  person  or  officer  or  member  thereof.'' 
15 
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It  will  be  seen  that  the  bankrupt  law  establishes  a  distinc- 
tion between  corporations  and  individuals  in  this  respect: 
but  inasmuch  as  an  individual  may  procure  a  final  discharge, 
there  is  evident  propriety  in  staying  proceedings  until  it 
can  be  ascertained  whether  the  court  in  bankruptcy  shall 
grant  him  one.  But  even  in  that  case,  the  law  provides  that 
there  shall  be  no  unreasonable  delay  in  prosecuting  the  pro- 
ceedings in  bankruptcy  to  a  final  determination.  In  the 
case  of  a  corporation,  however,  which  can  never  receive  such 
a  discharge  by  the  terms  of  the  act  itself,  it  is  difficult  to 
see  upon  what  grounds  the  creditor  should  be  required  to 
stay  his  suit,  and  especially  where  judgment  may  be  neces- 
sary to  perfect  a  legal  remedy  against  officers  or  stockhold- 
ers of  the  company.  This  doctrine  was  held  by  Brady,  Jus- 
tice (N.  Y.  Supreme  Court),  who  refused  to  stay  proceedings, 
in  the  case  of  Sarah  0,  Alien,  admiivistra^trix,  v.  The  Sot- 
diers'  Busiriess  Messenger  and  Dispatch  Compam^y,  4  Bank- 
ruptcy Register,  176;  and  it  seems  to  me  that  the  doctrine 
is  sound  on  principle  and  sustained  by  the  language  and 
spirit  of  the  bankrupt  act  The  motion  to  stay  the  proceed- 
ings in  this  case  is  therefore  denied. 


(Buperior  Court  of  Cook  County,    In  Chancery,) 

A.  Montgomery  Ward 

vs. 

Field  Museum  of  Natural  History,  a  corporation,  and  South 
Park  CommiBsioners,  a  municipal  corporation. 

1.  Equity — Dkmurreb   to    Cross    Bill — Examination    of    Other 

Pleadings.  Upon  a  demurrer  to  a  cross-bill,  it  is  competent  to 
refer  to  the  answer  filed  with  the  cross-bill,  where  the  cross-bill 
refers  to  the  answer  to  determine  what  are  the  allegations  made 
by  the  defendant  upon  which  he  bases  his  relief. 

2.  EQUITY' — Demurrer  to  Cross-Bill  to  Remove  Cloud  on  Title 

Consisting  of  Easement  Set  up  in  Bill.  A  demurrer  to  a 
cross-bill  will  be  overruled  which  seeks  to  remove  a  cloud  on 
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title  consisting  of  an  easement  in  cross-Gomplainant*s  land 
which  complainant  hy  his  bill  seeks  to  establish,  as  on  demurrer 
to  a  cros&bill  the  facts  therein  stated  must  be  taken  as  true. 

3.  CouBTS — Judicial  Decisions — ^As  to  What  is,  the  Decree  or  the 

Opinion  of  the  Ck>uBT.  If  a  point  presented  for  decision  to  the 
supreme  court  is  left  open  and  undecided  in  and  by  its  decree, 
then  that  point  is  left  open  notwithstanding  the  supreme  court 
in  its  opinion  made  use  of  language  which  if  given  literal  inter- 
pretation would  foreclose  the  question. 

4.  Public  Pabks — ^What  are.    The  primary  idea  of  a  park  is  an 

ornamental  and  adorned  tract  of  ground  to  serve  as  a  place  of 
free  public  resort 

5.  Pabks  and  Commons — Dedication  of  Land  fob — Inconsistency. 

Land  cannot  be  dedicated  and  accepted  as  a  park  and  at  the 
same  time  be  "a  common  to  remain  forever  open,  clear  and  free 
of  any  buildings  or  other  obstructions  whatever.*'  A  park  and 
an  unoccupied  common  are  two  different  and  inconsistent 
things. 
€,  Injunctions — ^Easements — Issuance  of  in  Doubtful  Case — 
Balancing  of  Conveniences.  When  the  easement  which  com- 
plainant seeks  to  enforce  is  of  doubtful  validity  and  its  enforce- 
ment will  entail  great  loss  to  the  defendant  and  hardship  to 
the  public  and  its  non-enforcement  will  create  no  irreparable 
injury  or  the  injury  is  slight  to  the  complainant  the  latter 
should  be  denied  the  injunction  and  left  to  his  remedy  at  law. 

7.  COUBTft — JUBISDICTION  OF  SUPEBIOB  CoURT  TO  PBOHIBIT  ENFORCE- 
MENT OF  Decrees  Entered  Previously  in  Superior  or  Circuit 
CouBT.  The  superior  court  has  no  Jurisdiction  to  prohibit  a 
complainant  from  moving  in  any  way  he  may  be  advised  to 
enforce  decrees  which  may  have  been  previously  entered  in 
the  circuit  and  superior  courts. 

S.  Equity — Jubisdiction  to  Determine  Validity  of  a  Law  as  to 
Right  of  Party  to  Condemn — ^How  Validity  to  be  Deteb- 
mined.  a  court  of  equity  has  no  Jurisdiction  in  the  present 
equity  proceeding  to  determine  the  validity  of  a  law  in  respect 
to  the  right  of  one  of  the  parties  to  condemn  the  rights  of  the 
others.  The  scope,  effect  and  validity  of  the  law  will  be  directly 
involved  in  any  condemnation  proceeding  that  may  be  instituted 
and  all  matters  in  relation  thereto  must  be  determined  by  the 
court  in  the  progress  of  such  litigation  if  any  shall  be  instituted. 

Demurrer  to  cross-bill.  Heard  before  Judge  George  Du- 
puy.  Gen.  No.  259,201.  The  facts  are  stated  in  the  opin- 
ion. 
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DupuY,  J.: — 

The  matter  to  be  here  determined  is  a  demurrer,  gen- 
eral and  special,  to  the  cross-bill  of  complainant.  I  was 
somewhat  in  doubt  whether,  in  undertaking  to  determine  the 
matter,  I  should  be  confined  solely  and  entirely  to  the  allega- 
tions of  the  cross-bill,  or  whether  it  would  be  permissible  to 
examine  the  other  pleadings  so  often  referred  to  during  the 
course  of  the  argument  The  rule  in  such  case  is  set  forth 
in  the  opinion  of  the  supreme  court  in  the  case  of  Thielman 
V.  Carr,  75  111.  385,  389,  where  it  is  said : 

''After  a  defendant  has  fully  answered  the  bill,  no  objec- 
tion is  perceived  to  his  then  stating  new  matter  entitling  him 
to  such  relief,  as  he  would  in  the  cross-bill,  and  ending  with 
an  appropriate  prayer  for  relief.  We  can  see  no  particular 
merit  to  be  imparted  to  such  pleadings  by  having  them  de- 
tached and  on  separate*  papers.  We  can  see  no  particular 
objection  even  in  form  to  such  a  course.*' 

I  understand  from  this  authority  that,  upon  demurrer  to 
a  crossbill,  it  is  competent  to  refer  to  the  answer  filed  with 
the  cross-bill,  where  the  cross-bill  refers  to  the  answer,  to  de- 
termine what  are  the  allegations  made  by  the  defendant^ 
upon  which  he  bases  his  claim  for  relief. 

The  special  points  of  demurrer,  as  set  forth  at  considerable 
length  in  paragraphs  1  to  12  of  the  pleading  filed,  may  be 
roughly  stated  as  follows: 

I.  That  the  cross-bill  seeks  no  relief  that  the  court  could 
not  award  under  the  original  bill  and  answer,  and  hence  is 
unnecessary  (paragraphs  1  to  6  inclusive). 

II.  That  the  same  matters  here  in  dispute  were  judicially 
determined  by  the  decree  entered  in  the  case  of  Ward  v. 
City,  infra  (paragraphs  7  and  9). 

III.  That  the  same  matters  here  in  controversy  were  again 
judicially  determined  and  finally  adjudicated  in  the  case  of 
Ward  V.  Bliss,  198  111.  104  (paragraphs  8  and  9). 

IV.  That  the  court  in  this  proceeding  has  no  jurisdiction 
to  enjoin  cross^complainants  from  proceeding  to  have  cross- 
defendants  punished  as  for  contempt  for  violation  of  the 
aforesaid  former  decrees  (paragraph  10). 
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V.  That  this  court  has  no  jurisdiction  to  determine  the 
efiPect  or  validity  of  the  act  of  March  14th,  1903,  in  respect 
to  the  right  of  condemnation  under  the  power  of  eminent 
domain  purported  to  be  thereby  conferred  upon  the  cross 
complainant  (para^aph  11). 

VI.  That  said  crossrbill  is  not  germane  to  the  subject  mat- 
ter of  the  original  bill. 

VII.  In  the  general  demurrer  it  is  of  course  alleged  the 

crofis-bill  shows  no  title  to  any  relief. 

•  ••  •  •  •  •  • 

Point  I  of  the  special  demurrer  must  be  overruled,  and 
for  this  reason;  The  bill  asserts  the  existence,  in  favor  of 
the  complainant,  of  a  certain  easement  in  the  real  estate  in 
question.  The  cross-bill  denies  the  existence  of  such  ease- 
ment, and  further  charges  that  such  assertion  of  the  com- 
plainant is  a  hindrance  to  its  beneficial  enjoyment  of  the 
land  so  held  in  trust,  and  that  such  assertion  by  the  complain- 
ant is  in  effect  at  least  a  cloud  upon  its  title. 

If  this  easement  claimed  by  the  complainant  is  shown  to 
exist,  then  of  course  the  cross-complainant  can  have  no  re- 
lief. If  it  does  not  exist,  then  it  must  be  equally  clear  that 
its  assertion  by  the  complainant  is  a  hindrance  to  the  enjoy- 
ment of  cross-complainant's  title. 

Taking  the  charges  contained  in  the  cross-bill  as  true,  as 
must  be  done  for  the  purposes  of  this  demurrer,  I  am  of  the 
opinion  that  this  point  of  objection  is  not  well  founded. 

I  am  of  the  opinion  that  Points  II  and  III  of  demurrer  are 
not  well  taken.  These  are  the  ones  that  were  most  strenu- 
ously insisted  upon  in  argument  and  that  present  the  greatest 
degree  of  difficulty.  They  present  directly  the  question 
whether  or  not 

(1)  The  matters  here  in  controversy  have  been  judicially 
disposed  of  and  determined  by  the  decrees  in  the  two  cases 
of  Ward  v.  City  and  Ward  v.  Bliss,  already  referred  to,  and 
also 

(2)  Whether  aside  from  the  decrees  in  those  cases,  the 
cross-complainant  shows  any  title  to  relief. 

Upon  the  argument  of  these  demurrers,  the  court's  atten- 


230  OiBCUiT  Courts  of  Illinois. 


tion  was  called  to  the  language  of  the  supreme  court  in  the 
case  of  Ward  v.  City,  169  lU.  392,  403,  where  it  is   said : 

"That  the  land  was  so  dedicated  and  accepted  subject  to 
the  restrictions  imposed,  of  being  forever  unoccupied  by 
buildings,  and  that  this  restriction  extended  to  and  included 
all  the  land  between  the  west  line  of  Michigan  avenue  and 
the  shore  of  the  lake  as  it  was  when  these  lands  were  platted^ 
we  entertain  no  doubt." 

The  attention  of  the  court  was  also  directed  to  other  sim- 
ilar expressions  of  the  court  in  the  two  cases  referred  to,  and 
to  the  holding  of  that  court  that  all  of  the  present  park  area 
is  under  the  same  restrictions  as  to  buildings, 

It  was  strenuously  insisted  upon  the  ar^ment  of  these 
demurrers,  that  the  language  of  the  supreme  court  before 
referred  to,  settled  the  matters  here  involved,  beyond  all  rea- 
sonable dispute,  and  that  it  would  amount  to  **  judicial  an- 
archy" on  the  part  of  this  court  should  it  deny  to  the  lan- 
guage of  that  court  literal  application  to  the  matters  in  con- 
troversy here.  And  here  it  may  be  remarked,  that  this  court 
has  not  the  slightest  disposition  to  suppose  the  supreme  court 
did  not  understand  the  decision  it  rendered,  and  still  less 
has  this  court  any  inclination  to  overrule  or  refuse  to  apply 
the  law  of  the  decisions  above  referred  to. 

It  was  further  claimed  by  demurrant's  counsel  that  if  there 
were  any  conflict  between  the  terms  of  the  decrees  in  the 
two  cases  referred  to  and  the  language  of  the  supreme  court 
in  considering  the  cases,  that  the  language  of  the  opinion 
and  not  the  language  of  the  decree  should  govern  this  court 
in  the  matter  now  being  considered. 

That  contention  is  not  in  accord  with  the  law.  On  this 
point  Mr.  Chief  Justice  Schofield,  in  the  case  of  Mayer  v. 
Erhardt,  88  111.  452,  at  page  457,  said : 

**And  here  we  may  appropriately  quote  from  the  opinion 
of  Judge  Marshall,  in  Cohens  v,  Virginia,  6  Wheaton,  399: 
'It  is  a  maxim  not  to  be  disregarded,  that  general  expres- 
sions, in  every  opinion,  are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used.  If  they  go  be- 
yond the  case,  they  may  be  respected,  but  ought  not  to  con- 
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trol  the  judgment  in  a  subsequent  point  when  the  very  point 
is  presented  for  decision.  The  reason  of  this  maxim  is  ob- 
vious. The  question  actually  before  the  court  is  investigated 
with  care,  and  considered  in  its  full  extent.  Other  prin- 
ciples which  may  serve  to  illustrate  it,  are  considered  in 
their  relation  to  the  case  decided,  but  their  possible  bearing 
on  all  other  cases  is  seldom  completely  investigated.'  " 

So  here,  **if  the  very  point  presented  for  decision"  was 
not  decided  in  and  by  the  decree  of  the  court  in  either  of  the 
former  cases,  then  it  is  clear  that  the  language  of  the  su- 
preme court,  if  any,  not  applicable  to  the  points  determined 
by  the  decree,  *' ought  not  to  control;"  and,  further  applying 
the  above  doctrine  to  the  matter  here  presented,  if  that  de- 
cree does  not  prohibit  structures  consistent  with  the  use  of 
this  ground  for  a  park,  and  if  there  are  buildings  that  are 
necessary  to  a  park,  then  the  decree  in  the  case  referred  to 
left  the  question  here  presented  open  and  undetermined,  not- 
withstanding the  supreme  court  in  its  opinion  made  use  of 
language  which,  if  given  literal  application,  would  prohibit 
all  buildings  of  every  character. 

That  decree  determined  that  both  the  city  and  other  per- 
sons must 

**  Absolutely  desist  and  refrain  from  placing  or  causing  to 
be  placed  any  building,  material,  lumber,  timbers,  dirt,  rub- 
bish, garbage, .  debris,  street  sweepings,  or  other  material 
whatsoever,  of  any  kind  or  nature,  except  •  •  •  such 
structures  *  *  *  •  to  be  placed  thereon  for  the  purpose 
of  making  a  public  park  of  said  premises." 

But  it  is  clear  that  that  decree,  by  its  own  terms,  did  not 
prohibit  the  use  of  said  real  estate  for  park  purposes.  The 
language  is: 

**And  said  defendants  are  further  hereby  commanded  to 
absolutely  desist  and  refrain  from  using  or  occupying  or 
permitting  the  use  and  occuption  of  the  above  described 
premises,  for  any  purpose  •  •  •  not  consistent  with  the 
use  of  said  public  ground,  within  the  limits  above  mentioned, 
for  a  public  park,  solely  and  exclusively." 

I  am  of  the  opinion  that  the  respective  rights  of  the  parties 
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hereto,  in  or  in  any  wise  connected  with  said  plat  of  ground, 
grow  out  of  the  original  dedication  and  acceptance  of  the 
same,  not  limited  or  affected  by  any  subsequent  legislation. 
Whatever  rights  the  abutting  owners  then  acquired,  became 
and  are  vested  rights  of  whi«h  they  cannot  be  deprived  by 
any  power  on  earth  except  by  the  exercise  of  the  sovereign 
right  of  eminent  domain.  But  this  conclusion  does  not  give 
any  aid  in  determining  what  were  the  rights  so  acquired. 

This  piece  of  ground,  so  far  as  it  was  not  covered  by  the 
waters  of  the  lake,  was  shown  on  the  plat  of  the  Canal  Trusr 
tees  as  ** Michigan  Avenue,''  and  yet  only  a  small  strip  of 
it  is  now  or  ever  has  been  ** Michigan  Avenue,"  or  any  other 
avenue  or  highway.  According  to  all  the  arguments  made, 
all  the  decrees  rendered,  and  according  to  all  the  long  his- 
tory of  the  title  of  this  piece  of  public  ground,  extending 
over  a  period  of  nearly  sixty  years,  it  has  now  and,  since  its 
acceptance  always  has  had,  the  character  of  a  public  parJc, 
and  I  am  strongly  inclined  to  the  view  that  the  rights  of  the 
parties  hereto  must  be  tested  and  finally  determined  by  con- 
sidering what  is  comprehended  in  the  fact  that  it  is  a  public 
park. 

The  Century  Dictionary  defines  a  park  as: 

**A  piece  of  ground,  usually  of  considerable  extent,  set 
apart  and  maintained  for  public  use,  and  laid  out  in  such  a 
way  as  to  afford  pleasure  to  the  eye  as  well  as  opportunity 
for  open-air  recreation." 

Bouvier  Law  Dictionary  defines  a  park  to  be 

**A  pleasure-ground  in  or  near  a  city,  set  apart  for  the 
recreation  of  the  public ;  a  piece  of  ground  enclosed  for  pur- 
jxy&es  of  pleasure,  exercise,  amusement  or  ornament;  a  place 
for  the  resort  of  the  public  for  recreation,  air  and  light;  a 
place  open  for  everyone." 

If  the  primary  idea  of  a  park  is  an  ornamental  and  adorned 
tract  of  ground  to  serve  as  a  place  of  free  public  resort,  it 
cannot  be  denied  that  shelter  for  those  who  come  is  of  pri- 
mary importance;  that  buildings  for  public  convenience  are 
most  essential,  and  that  a  park,  both  in  the  popular  and  in 
the  legal  sense  of  the  term,  cannot  exist  in  the  form  of  a  va- 
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cant  and  unoccupied  common  devoid  of  all  buildings  of  every 
character. 

The  views  here  expressed  find  support  in  the  decisi(Hi  ren- 
dered by  Judges  Tuley,  Horton  and  Burroughs,  in  the  case 
of  Daggett  v.  City  of  Chicago,  24  Legal  News,  353,^  where 
the  same  question  now  before  this  court,  was  there  being 
considered,  and  in  which  decision,  in  speaking  of  the  pro- 
posed Art  Institute,  then  about  to  be  erected  on  this  same 
park,  the  court,  among  other  things,  said : 

**Is  such  a  building  in  a  public  park  a  use  of  such  park 
for  public  purposes  or  for  park  purposes  ?  There  can  be  no 
doubt  of  the  power  of  the  legislature  to  declare  that  this 
Lake  Park  should  be  for  the  education  as  well  as  for  the 
physical  enjoyment  and  recreation  of  the  masses  of  the  peo- 
ple. Are  riot  such  institutions  as  art  galleries  usually  found 
in  public  places  or  public  parks?  Is  it  reasonable  to  urge  that 
it  is  a  perversion  of  the  uses  of  a  public  park  that  there  should 
be  a  building  upon  it  devoted  to  art  purposes,  filled  with 
paintings  and  works  of  art  to  delight  the  souls  of  the  people 
who  visit  such  parks?  Are  parks  necessarily  to  be  confined 
to  the  works  of  nature?  Certainly  this  is  a  contracted  view 
of  the  objects  of  public  parks,  and  should  not  prevail." 

It  is  alleged  in  the  crosa-bill  that  certain  buildings  are  a 
necessary  part  of  a  park: 

**The  administration,  control,  care  and  policing  of  a  park 
renders  it  necessary  that  certain  buildings  be  maintained  for 
shelter,  to  provide  for  the  public  comfort,  the  safe  keeping 
•of  implements  and  machinery,  to  supply  light,  power  and 
sprinkling  for  trees  and  shrubbery."  Also  alleges  that  cer- 
tain other  buildings  are  convenient  and  usual  in  parks. 

In  these  allegations  the  cross-bill  alleges  that  which  is  com- 
mon knowledge,  and  if  the  decree  in  the  case  of  Ward  v.  City, 
only  prohibited  buildings  **not  consistent  with  the  use  of 
said  public  ground  *  •  *  for  a  public  park  solely  and 
exclusively,"  then  certainly  the  question  here  presented  is  in 
no  wise  foreclosed  by  that  decree. 

In  addition  to  the  foregoing,  it  should  be  noted  that  the 

1  Reported  in  this  volume. — Ed. 
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only  part  of  the  present  park  to  which  the  prohibitions  of 
that  decree  relate,  is  the  land  **  between  the  west  line  of 
Michigan  avenue  and  the  west  line  of  the  right  of  way  and 
grounds  of  the  Illinois  Central  Railroad  Company/'  from 
Park  Row  to  Randolph  street,  and  does  not,  in  terms,  in- 
clude the  lands  east  of  the  Illinois  Central  Railroad  right  of 
way. 

The  same  observations  apply  in  general  to  the  decree  in 
the  Bliss  Case.  The  question  there  was  wholly  a  question  of 
the  diversion  of  said  ground  from  park  purposes.  The  great 
Armory  building  proposed  to  be  erected  was  to  be  and  re- 
main the  property  of  the  state;  the  use  and  occupation  of 
the  land  to  be  used  was  to  be  in  the  state  of  Illinois,  and  to 
be  perpetual,  and  was  to  be  for  no  purpose  remotely  consist- 
ent with  purposes  of  a  public  park.  I  hold  that  neither  of 
these  cases  have  judicially  determined  the  question  which 
these  demurrers  now  present. 

The  question  still  remains,  whether  the  original  restrictions 
under  which  this  tract  was  placed  when  the  lots  on  Michigan 
avenue  were  sold,  prohibit  necessary  park  buildings.  The- 
plat  which  was  recorded  only  shows  a  part  of  the  present 
park  tract  as  Michigan  avenue.  The  unrecorded  plat,  upon 
which  it  is  alleged  sales  of  lots  were  made,  designates  it  as. 
**a  common,  to  remain  forever  open,  clear  and  free  of  any 
buildings  or  other  obstructions  whatever." 

This  piece  of  ground  was,  as  already  stated,  according  to 
all  the  arguments  that  have  been  made,  and  the  pleadings 
and  decrees,  accepted  as  a  park.  If  it  is  a  park,  it  is  not 
** Michigan  Avenue"  as  shown  on  the  recorded  plat.  If  cer- 
tain buildings  are  a  necessary  part  of  a  park,  as  is  alleged  in 
the  cross-bill,  then  a  park  and  an  unoccupied  common  are 
two  different  and  inconsistent  things.  In  that  case  it  would 
seem  that  the  operation  of  these  limitations  should  be  re- 
stricted to  the  prohibiting  of  only  such  buildings  as  are  in- 
consistent with  the  use  of  said  real  estate  for  park  purposes; 
otherwise,  we  should  have  the  novel  spectacle  of  the  grant  of 
certain  grounds  for  park  purposes,  and  restrictions  at  the 
same  time  imposed  upon  its  use  which  would  make  it  impos- 
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sible  to  utilize  and  maintain  it  as  a  park.  It  would  be  very 
much  like  the  situation  in  the  case  of  Godfrey  v.  City  of  AU 
ton,  12  111.  29,  cited  on  the  argument,  where  it  was  said: 

"All  accretions  to  a  public  landing  must  necessarily  attach 
to  and  form  a  part  of  it.  Otherwise  we  should  -have  the 
novel  spectacle  of  a  public  landing  separated  from  the  war 
ter,  as  is  in  fact  attempted  in  this  case." 

So,  in  this  case,  we  should  have  the  novel  spectacle  of  a 
public  park,  without  power  on  the  part  of  the  city  to  im- 
prove and  maintain  it  as  such. 

These  conclusions  are  somewhat  enforced  by  the  fact  that 
a  vast  area  of  land,  including  very  much  the  larger  part  of 
the  park,  has  been  reclaimed  by  the  city  at  great  expense, 
and  that  it  was  commonly  understood  that  it  was  to  be- 
come part  of  a  park,  not  part  of  an  unoccupied  common.  No 
steps  have  been  taken  by  the  complainant  to  prohibit  the 
making  of  this  addition  to  this  public  park. 

I  am,  therefore,  of  the  opinion  that  the  restrictions  alleged 
to  exist  in  regard  to  the  use  of  this  park  tract,  should  be 
construed  consistently  with  the  use  of  this  ground  as  a  pub- 
lic park  if  they  can  be  so  construed,  and,  if  they  do  not  ad- 
mit of  such  construction  but  are  to  be  given  literal  applica- 
tion as  prohibiting  all  buildings,  of  every  kind,  including 
such  as  are  necessary  for  park  purposes,  then  they  are  either 
invalid,  or  at  least,  of  such  doubtful  validity  that  the  cross 
defendant  should  be  left  to  his  remedy  for  damages  by  an 
action  at  law. 

**The  issuing  or  continuing  the  writ  of  injunction  is  to 
some  extent  a  matter  of  discretion  of  the  court,  and  where 
the  right  infringed  will  create  no  irreparable  injury  or  the 
injury  is  alight,  that  discretion  is  often  exercised  against  the 
issuing  of  the  writ  of  injunction.  The  court  will  balance 
the  loss  or  inconvenience,  and  if  the  issuing  of  the  writ  will 
cause  much  loss  or  inconvenience  to  the  defendants,  and  but 
slight  to  the  complainant,  it  will  refuse  to  use  the  court's 
strong  arm  to  protect  the  complainant,  but  will  leave  him  or 
her  to  an  action  of  law."  J  J.  Tuley,  Horton  and  Burroughs 
in  the  Daggett  case. 
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The  crass-defendant  claimed  an  easement  perpetual  in 
its  duration,  not  of  light  or  air  or  passageway,  but  of  unob- 
structed view  across  this  entire  park  area,  and  for  that  pur- 
pose that  the  whole  must  be  kept  free  from  buildings.  It 
is  obvious  that  any  ornamentation  arising  from  diversifying 
the  surface  or  planting  trees  will  obstruct  the  view  as  effec- 
tually as  would  necessary  park  buildings.  The  claim  of  the 
cross-defendant  is  that  the  whole  area  of  the  park  shall,  ac- 
cording to  the  words  appearing  upon  the  original  sales  plat, 
perpetually  remain  **A  common;  to  remain  forever  open, 
clear  and  free  of  any  buildings  or  other  obstructions,  what- 
ever." 

The  allowance  of  this  claim  to  the  extent  insisted  upon 
would  render  it  impossible  to  improve  this  park  as  public 
parks  are  usually  and  ordinarily  improved;  would  greatly 
detract  from  its  availability  as  a  place  of  public  resort,  which 
is  one  of  the  primary  purposes  of  a  park;  and  would,  in  a 
large  measure,  thwart  the  objects  for  which  this  land  was 
reclaimed  from  the  lake,  thereby  entailing  upon  the  public 
perpetually  the  most  serious  embarrassment  in  its  use  of  this 
park. 

Thus  balancing  the  interests  of  the  parties,  the  claims  of 
the  complainant  do  not  furnish  to  a  court  of  chancery  a  rea- 
sonable or  just  basis  for  a  perpetual  injunction  of  the  char- 
acter prayed  in  the  bill  of  complaint 

Point  IV  of  the  demurrer  is  sustained.  It  seems  quite 
clear  to  me  that  this  court  has  no  jurisdiction  to  prohibit 
the  complainant  from  moving  in  any  way  he  may  be  advised, 
to  enforce  the  decrees  that  have  heretofore  been  entered  in 
the  circuit  court  and  in  this  court,  respectively.  Certainly 
this  court  has  no  semblance  of  jurisdiction  in  this  proceed- 
ing to  review  any  decree  of  the  circuit  court,  and  has  no 
right  to  interfere  with  the  complainant's  attempting  to  en- 
force any  such  decree.  Neither  has  this  branch  of  this  court 
any  jurisdiction  in  this  proceeding,  or  otherwise  than  by  a 
bill  of  review  or  some  other  appropriate  direct  proceeding, 
to  interfere  with  the  operation  of  a  decree  heretofore  entered 
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in  this  court.  For  it  to  attempt  to  do  so,  it  seems  to  me 
would  be  subversive  of  all  orderly  procedure. 

Point  V  of  the  demurrer  is  also  sustained.  This  court 
has  no  jurisdiction  to  determine  the  effect  or  validity  of  the 
act  of  March  14,  1903,  in  respect  t^o  the  right  of  the  cross- 
complainant  to  condemn,  as  under  the  power  of  eminent  do- 
main the  rights  of  the  complainant,  if  any.  The  scope,  effect 
and  validity  of  that  law  will  be  directly  involved  in  any  con- 
demnation proceeding  that  may  be  instituted,  and  all  mat- 
ters in  relation  thereto  must  be  determined  by  the  court  in 
the  progress  of  such  litigation,  if  any  shall  be  instituted.  No 
doubt  the  cross-complainant,  by  allegations  in  the  cross-bill 
to  which  this  part  of  the  demurrer  relates,  intended  that  this 
court  should  determine  whether  or  not  this  act  conferred 
upon  the  park  commissioners  the  pow^er  to  make  the  contract 
alleged  with  the  Field  Museum,  but  the  cross-defendant  has 
not  demurred  to  it  on  this  ground,  and  consequently  a  de- 
cision on  that  point  is  not  called  for  at  this  time. 

Point  VI  of  the  demurrer  is  overruled.  The  cross-bill  is 
germane  to  the  subject-matter  of  the  original  bill. 

Point  VII  of  the  demurrer,  being  a  general  demurrer,  is 
overruled. 


ICireuit  Court  of  Peoria  County.) 

Mark  M.  Bassett 

VB. 

Thomas  Fahey. 

(1879.) 

1.   ASSIGITMCITTS    IDB    BeWETIT    OF    OSEDITOBS — ^VaLTDITT — ^EOPTECT    OF 

Possession.  A  voluntary  assignment  for  the  benefit  of  creditors 
Is  not  in  itself  void  and  where  possession  accompanies  the  deed, 
it  will  prevail  over  executions  subsequently  issued  in  the 
absence  of  legislation  to  the  contrary. 
2.  Assignments  fob  Benefit  of  Creditors — Law  of  1877 — In- 
ventory OF  Assets  and  List  of  Creditors— Omission  of- — 
Effect.    The  omission  to  make  an  inventory  of  assets  and  a 
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list  of  creditors  and  attach  the  same  to  an  assignment  for  the 
benefit  of  creditors,  as  provided  in  the  law  of  1877,  does  not 
make  the  assignment  void. 

3.  Same — Bond  op  Assignee — ^Executions  Before  Bond  Given.    A 

voluntary  conveyance  for  the  benefit  of  creditors  is  not  void  as 
to  an  execution  served  after  the  deed  has  been  delivered  but 
before  the  assignee  has  entered  into  the  bond  provided  in  the 
law  of  1877. 

4.  Same — ^Whebe  Title  Passes  to  Assignee — ^When  to  Make  In- 

ventory AND  Valuation  and  Enter  Into  Bond.  For  the 
purpose  of  taking  possession  of  the  estate  of  the  debtor  the  title 
of  the  assignee  vests  from  the  time  of  the  delivery  of  the  deed 
of  assignment  and  he  has  a  reasonable  time  thereafter  to  see 
that  an  inventory  and  valuation  is  made  and  in  which  to  enter 
Into  his  bond.  These  acts,  when  performed  relate  back  to  the 
.  time  of  the  delivery  of  the  deed  of  assignment.  Sections  3  and 
12  of  the  act  lead  to  this  conclusion. 

5.  Same — Notice — Failure     to    Acknowledge     or     Record     Deed 

Where  Possession  of  Property  Taken.  Where  possession  is 
taken  of  the  debtor's  property  under  a  voluntary  assignment 
for  the  benefit  of  creditors,  a  failure  to  record  or  acknowledge 
the  deed  does  not  render  it  fraudulent  as  to  a  subsequent  exe- 
cution creditor.    Possession  is  sufficient  notice  to  the  latter. 

Action  of  replevin.  Heard  before  Judge  McCulloch.  The 
f  ax^ts  are  stated  in  the  opinion  of  the  court 

McCulloch,  J.: — 

This  is  an  action  of  replevin  brought  to  recover  certain 
articles  of  jewelry  claimed  by  plaintiff  under  a  deed  of  as- 
signment dated  July  2d,  1877,  made  by  James  A.  Hutchin- 
son for  the  benefit  of  his  creditors,  which  the  defendant,  as 
constable  of  Peoria  county,  levied  upon  by  virtue  of  an  exe- 
cution, dated  on  the  same  day  as  the  assignment. 

No  question  is  made  as  to  the  validity  of  the  execution, 
nor  that  it  became  a  lien  upon  the  property  of  Hutchinson 
from  the  time  it  came  into  the  hands  of  defendant,  as  con- 
stable, which  time  the  proof  shows  to  have  been  at  9  o'clock 
a.  m.  of  the  day  of  its  date. 

Nor  isi  any  question  made  as  to  the  good  faith  of  the  as- 
signment, any  further  than  that  both  plaintiff  and  Hutchin- 
son at  the  time  of  the  execution  of  the  deed  of  assignment 
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knew  of  the  pendency  of  the  suit  and  that  judgment  was 
about  to  be  rendered  in  the  case  wherein  said  execution  was 
issued.  This  fact  alone  does  not  prove  the  assignment  to  have 
been  fraudulent  as  to  creditors. 

It  appears  from  the  evidence  that  Hutchinson  had  been 
contemplating  the  making  of  an  assignment  for  several  days 
previous  to  the  second  day  of  July,  and  possibly  the  papers 
were  prepared  before  that  date,  but  its  actual  execution  and 
delivery  took  place  early  in  the  morning  of  that  day.  The 
day  preceding  this  transaction,  the  act  of  May  22,  1877,  con- 
cerning voluntary  assignments  came  in  force,  but  it  appears 
in  proof,  that  the  attention  of  the  assignee  was  not  called 
to  the  same  until  some  time  during  the  same  day,  but  after 
the  execution  came  into  the  hands  of  defendant.  It  was 
therefore  not  in  the  mind  of  either  Hutchinson  or  the  plain- 
tiff at  the  time  to  follow  the  provisions  of  that  statute. 

It  is  in  proof  that  plaintiff  took  possession  of  the  property 
in  question,  claiming  title  under  said  assignment,  at  the  hour 
of  8  o'clock  a.  m.  on  the  second  day  of  July,  so  that  if  his 
title  under  said  deed  is  a  good  one,  it  takes  precedence  of 
defendant's  title  by  about  an  hour. 

The  act  of  May  22  came  in  force  July  1,  1877.  At  the 
time  plaintiff  took  possession  of  the  property  in  question, 
several  plain  provisions  of  this  act  had  not  been  complied 
with. 

The  debtor  had  not  verified  by  his  oath  the  schedules  of 
creditors  and  assets  attached  to  the  deed;  he  had  not  ac- 
knowledged the  execution  of  the  deed,  nor  had  it  been  re- 
corded ;  the  assignee  had  not  filed  in  the  office  of  the  county 
clerk  any  inventory  and  valuation  of  the  property  coming 
into  his  hands  by  virtue  of  said  assignment,  nor  had  he  en- 
tered into  any  bonds  for  the  faithful  performance  of  his 
duties  as  such  assignee:     Session  Laws  1877,  p.  116. 

Both  plaintiff  and  Hutchinson  rested  in  the  belief  that  they 
had  done  all  that  the  law  required  them  to  do.  It  cannot, 
therefore,  be  charged  upon  them  that  they,  or  either  of  them, 
intentionally  omitted  any  duty  imposed  on  them  by  the  law. 

It  is  now  contended,  on  the  part  of  the  defendant,  that, 
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notwithstanding  plaintiff's  possession,  these  omissions  render 
the  deed  of  assignment  void  as  to  defendant,  and  that  hav- 
ing acquired  a  valid  lien  before  the  statute  had  been  fully 
complied  with,  in  the  foregoing  particulars,  he  has  a  right 
to  retain  the  same,  by  virtue  of  his  levy. 

The  proof  further  shows,  that  on  the  same  day  of  the  as- 
signment, plaintiff's  attention  was  called  to  the  provisions 
of  the  act  of  May  22nd,  and  that  thereupon,  he  immediately 
set  about  complying  with  its  terms.  He  procured  the  affi- 
davit of  Hutchinson  to  be  annexed  to  the  schedules  already 
attached  to  the  deed  of  assignment.  He  also  procured  the 
acknowledgment  of  Hutchinson  to  the  execution  of  the  deed, 
to  be  duly  certified  thereon  by  a  notary  public.  No  objec- 
tion has  been  urged  to  these  instruments  for  deficiency  in 
form  or  substance.  Plaintiff  also  prepared  an  inventory  and 
valuation  of  the  estate,  so  far  as  the  same  had  come  to  his 
knowledge,  which,  having  been  duly  verified  by  his  own  oath, 
he  filed  in  the  office  of  the  clerk  of  the  county  court,  and  then 
and  there  executed  a  bond  as  required  by  the  statute,  and 
took  the  receipt  of  the  clerk  therefor.  No  objection  is  taken 
to  these  papers  for  defect,  either  in  form  or  substance. 
These  documents  were  all  executed  and  (so  far  as  necessary, 
to  be  filed  in  the  clerk's  office),  were  filed  on  the  3d  day  of 
July.  The  deed  also  bears  the  file  mark  of  the  county  clerk, 
dated  July  3d,  but  it  was  not  filed  for  record  in  the  recor- 
der's office  until  the  6th  day  of  August- 
It  is  now  too  late  to  say,  nor  is  it  claimed,  that  a  voluntary 
assignment  by  a  debtor  for  the  benefit  of  his  creditors  is,  in 
itself,  void.  It  is  also  settled  that  where  such  an  assign- 
ment is  fairly  made,  and  possession  accompanies  the  deed,  it 
will  prevail  over  executions  subsequently  issued,  unless  there 
be  something  in  recent  legislation  to  render  it  void.  This 
point  is  decided  by  the  supreme  court  in  a  case  very  similar 
to  the  one  at  bar:  Wilson  v.  Pearson,  20  111.  81,  followed 
and  approved  in  Myers  v,  Kinzie,  26  111.  36. 

It  is  now  claimed  that  under  the  act  of  May  22nd,  1877 
(Laws  of  1877,  p.  116),  no  deed  of  assignment,  whether  ac- 
companied with  possession  or  not,  can  take  effect  as  against 
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creditors  until  the  provisions  of  that  act  have  been  fully 
complied  with,  up  to  and  including  the  filing  of  the  bond  by 
the  assignee. 

The  point  thus  raised  is  one  of  very  grave  importance  re- 
quiring for  its  solution  a  close  examination  of  the  statute  in 
question,  and  a  careful  comparison  thereof  with  other  stat- 
utes in  force. 

By  the  first  section  it  is  provided : 

"That  in  all  cases  of  voluntary  assignments  hereafter  made 
for  the  benefit  of  creditor  or  creditors,  the  debtor  or  debtors 
shall  annex  to  such  assignment  an  inventory,  under  oath  or 
afiirmation,  of  his,  her  or  their  estate,  real  and  personal,  ajy- 
cording  to  the  best  of  his,  her  or  their  knowledge;  and  also 
a  list  of  his,  her  or  their  creditors,  their  residence  and  place 
of  business,  if  known,  and  the  amount  of  their  respective 
demands;  but  such  inventory  shall  not  be  conclusive  as  to 
the  amount  of  the  debtor's  estate,  but  such  assignment  shall 
vest  in  the  assignee  or  assignees  the  title  to  any  other  prop- 
erty not  exempt  by  law,  belonging  to  the  debtor  or  debtors 
at  the  time  of  making  the  assignment,  and  comprehended 
within  the  general  terms  of  the  same.*' 

It  is  very  evident  that  the  making  of  the  inventory  of  as- 
sets and  the  list  of  creditors  and  annexing  the  same  to  the 
deed,  are  not  conditions  precedent  to  the  taking  effect  of  the 
deed,  so  as  to  pass  title  to  the  assignee,  nor  are  they  neces- 
sai^  parts  of  the  deed;  for  it  is  provided  in  the  eighth  sec- 
tion: 

"That  no  assignment  shall  be  declared  fraudulent  or  void 
for  want  of  any  list  or  inventory,  as  provided  in  the  first 
section  of  this  act.*' 

The  same  section  then  goes  on  to  provide  for  a  compulsory 
disclosure  on  the  part  of  the  debtor,  of  the  condition  of  his 
estate,  the  names  of  his  creditors  and  the  amounts  due  to 
each,  with  their  places  of  residence. 

It  is  objected  that  the  deed  of  assignment  is  void  because 
the  assignee  had  not,  at  the  time  the  execution  came  to  d^ 
fendant's  hands,  entered  into  bonds  as  provided  by  law  for 
the  faithful  execution  of  his  duties  as  such  assignee. 
IG 
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By  section  3  of  said  act  it  is  provided: 

^'That  the  assignee  or  assignees  shall  also  forthwith  file 
with  the  clerk  of  the  county  court,  where  such  assignment 
shall  be  recorded,  a  true  and  full  inventory  and  valuation  of 
said  estate,  under  oath  or  affirmation,  so  far  aa  the  same  has 
come  to  his  or  their  knowledge,  and  shall  then  and  there  en- 
ter into  bonds  to  the  people  of  the  state  of  Illinois,  for  the 
use  of  the  creditors  in  double  the  amount  of  the  inventory 
and  valuation,  with  one  or  more  sufficient  sureties  to  be  ap- 
proved by  said  clerk,  and  the  said  clerk  shall  give  a  receipt 
therefor,  and  the  assignee  or  assignees  may  thereupon  pro- 
ceed to  perform  any  duty  necessary  to  carry  into  effect  the 
intention  of  said  assignment  as  respects  the  collection  of  debts 
and  the  sale  of  real  and  personal  estate." 

By  section  12,  it  is  provided  that: 

^'In  case  any  assignee  shall  fail  or  neglect,  for  a  period  of 
twenty  days  after  the  making  of  any  assignment,  to  file  an 
inventory  and  valuation,  and  give  bonds  as  required  by  this 
act,  it  shall  be  the  duty  of  the  county  judge  of  the  county 
where  such  assignment  may  be  recorded,  on  the  application 
of  any  person  interested  as  creditor  or  otherwise,  to  appoint 
some  one  or  more  discreet  and  qualified  person  or  persons 
to  execute  the  trust  embraced  in  such  assignment;  and  such 
person  or  persons,  on  giving  bond  with  sureties,  as  required 
above,  of  the  assignee  or  assignees  named  in  such  assign- 
ment, shall  possess  all  the  powers  thereby,  and  by  this  act 
conferred  upon  such  assignee  or  assignees,  and  shall  be  sub- 
ject to  all  the  duties  hereby  imposed,  as  fully  as  though  he 
or  they  are  named  in  the  assignment,"  etc. 

By  reading  these  two  sections  in  connection,  it  will  be 
perceived  that  certain  acts  are  to  be  performed  by  the  as- 
signee under  the  deed  of  assignment  before  he  is  required  to 
file  his  bond.  He  must  make  an  inventory  and  a  sworn  valu- 
ation of  the  estate,  so  far  as  it  has  come  to  his  knowledge. 
Upon  this  valuation  the  amount  of  the  penalty  of  his  bond  is 
fixed.  The  making  of  the  inventory  and  valuation  neces- 
sarily presupposes  an  acceptance  of  the  trust.    A  deed  of 
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assignment,  like  every  other  deed,  in  order  to  pass  title  to 
the  assignee,  requires  a  delivery  by  the  grantor  and  an  ac- 
ceptance by  the  grantee.  In  this  instance,  the  assignee  ac- 
cepted the  trust  in  writing  by  uniting  with  the  debtor  in  the 
signing  of  the  deed.  A  delivery  of  the  deed  to  him  after 
such  signing  imposed  upon  him  the  duty  to  proceed  with 
the  execution  of  the  trust.  The  deed  cannot  be  recorded  as 
an  executed  deed  until  its  delivery,  either  actually  or  con- 
structively. But  the  taking  possession  of  the  deed  by  the 
assignee,  and  assuming  to  act  under  it,  amounts  to  an  actual 
acceptance  of  the  trust.  The  making  of  an  inventory  and 
valuation  necessarily  precede  the  execution  of  the  bond.  An 
acceptance  of  the  trust  therefore  necessarily  precedes  the 
filing  of  the  bond  by  the  ajssignee. 

The  first  point  to  be  determined  is  at  what  time  the  title 
ss  between  the  parties  to  the  deed  passes  to  the  assignee.  A 
reading  of  the  third  section  alone  would  seem  to  indicate 
that,  for  the  purpose  of  taking  possession  of  the  estate,  pre- 
liminary to  the  making  of  the  inventory  and  valuation,  the 
title  passes  to  the  assignee;  and  that  he  be  allowed  a  rea- 
sonable time  thereafter  within  which  to  perfect  the  title,  so 
as  to  enable  him  to  collect  debts  and  sell  the  property  of  the 
debtor.  We  might  well  stop  here  in  the  discussion  of  this 
point,  for  it  appears  from  the  evidence  that  the  assignee  used 
all  reasonable  diligence,  after  acceptance  of  the  deed  in  mak- 
ing and  filing  this  inventory  and  valuation,  and  in  executing 
his  bond  as  required  by  law.  His  acts  in  this  respect  being 
within  a  reasonable  time,  must  be  held  to  relate  back  to  the 
execution  of  the  deed. 

But  a  much  more  potent  reason  is  found  in  section  twelve. 
Irrespective  of  the  statute,  by  an  acceptance  of  the  deed  the 
assignee  becomes  the  trustee  of  all  the  creditors,  and  any 
subsequent  renunciation  on  his  part  does  not  affect  the  va- 
lidity of  the  conveyance.  Burrill  on  Assignments,  Ch.  24. 
Now  if  it  be  the  intention  of  this  statute  to  postpone  the 
taking  effect  of  the  deed  until  a  bond  is  filed,  no  trust  is  cre- 
ated until  that  has  been  done,  and  no  rights  become  vested 
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in  the  creditors.  The  deed  may  therefore  be  revoked  by  the 
debtor,  for  it  is  in  the  nature  of  a  deed  of  assignment,  that 
it  may  be  revoked  at  any  time  before  rights  have  become 
vested  in  it    Burrill  on  Assignments,  Ch.  34. 

But  in  section  12  it  is  provided,  that  if  the  assignee  shall 
fail  or  neglect,  for  a  period  of  twenty  days  after  the  making 
of  the  assignment,  to  file  a/n>  inventory  cmd  valuation,  and 
give  bond  as  required  by  law,  it  shall  be  the  duty  of  the 
county  judge  to  appoint  a  proper  person  to  execute  the  trust, 
who  shall  likewise  file  an  inventory  and  give  bonds  in  like 
manner  as  the  grantee  in  the  deed.  Now  if  the  title  does  not 
pass  out  of  the  debtor  until  the  inventory  and  bond  are  filed, 
then  the  debtor  has  it  in  his  power,  in  case  the  assignee  ap- 
pointed by  the  county  judge  is  not  acceptable  to  him,  to  de- 
feat the  operation  of  section  twelve  in  toto,  by  a  revocation 
before  the  new  trustee  has  filed  his  bond. 

The  evident  intent  of  section  twelve  is  to  preserve  the  trust 
for  the  benefit  of  the  creditors,  and  for  this  purpose  the  as- 
signee has  twenty  days  in  which  to  file  his  inventory,  valua- 
tion and  bond.  If  at  the  end  of  that  time  he  has  failed  to 
comply  with  the  law  in  this  respect,  the  county  judge  may 
appoint  some  one  to  execute  the  trust.  The  statute  there- 
fore preserves  the  trust  for  the  benefit  of  creditors,  although 
no  inventory,  valuation  or  bond  be  filed  by  the  first  assignee. 

The  deed  is  therefore  valid  and  binding  between  the  par- 
ties, from  the  time  of  its  execution  and  delivery,  although  no 
bond  be  given,  and  must  be  held  good  as  against  execution 
creditors,  unless  some  other  fact  intervenes,  sufficient  to  ren- 
der it  fraudulent  and  void  as  to  them.  In  Missouri,  where 
a  statute  very  similar  to  this  one  is  in  force,  the  law  is  so 
held:    Hardcastle  v.  Fisher,  24  Mo.  70. 

It  is  further  objected  that  this  deed  is  void  as  to  defend- 
ant^ because  at  the  time  the  execution  came  into  his  hands 
as  constable,  it  was  neither  acknowledged  nor  recorded.  By 
section  one  of  the  act  in  question  it  is  further  provided  that : 

**  Every  assignment  shall  be  duly  acknowledged  and  re- 
corded in  the  county  where  the  person  or  persons  making  the 
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same  reside,  or  where  the  business  in  respect  of  which  the 
same  is  made  has  been  carried  on;  and  in  case  said  assign- 
ment shall  embrace  lands  or  any  interest  therein,  then  the 
same  shall  also  be  recorded  in  the  county  or  counties  in  which 
said  land  may  be  situated." 

If  this  provision  were  to  be  interpreted  without  reference 
to  any  other  legislative  enactments,  it  would  be  somewhat 
difficult  to  determine  the  exact  meaning  of  the  language  em- 
ployed. What  is  an  acknowledgment?  Before  what  officer 
must  it  be  taken?  How  shall  it  be  certified?  Is  the  acknowl" 
edgment  an  essential  part  of  the  deed?  What  is  the  pur- 
pose of  recording  the  deed?  What  effect  is  the  recording  of 
the  deed  intended  to  have  by  way  of  notice  to  third  parties? 
Does  the  recording  of  the  deed  dispense  with  the  necessity 
of  taking  possession  of  personal  property,  and  so  vest  title 
thereto  wherever  situated  in  the  assignee?  Does  the  deed 
by  being  recorded  in  the  county  of  the  debtor  become  effec- 
tual to  pass  the  title  to  personal  property,  wherever  situated, 
while  as  to  real  estate  the  title  becomes  vested  in  the  as- 
signee only  when  recorded  in  the  county  where  the  land 
lies? 

These  questions  and  many  others  that  might  be  suggested 
this  statute  leaves  unanswered.  We  must  therefore  look  else- 
where for  its  true  interpretation. 

Section  28,  ch.  30,  R.  S.  1874,  on  conveyances,  requires  all 
deeds  concerning  real  estate  to  be  recorded  in  the  county 
where  the  land  is  situated.  Section  31,  provides  that  deeds 
relating  to  realty,  recorded,  although  not  acknowledged  ac- 
cording to  law,  shall  be  notice  to  subsequent  purchasers  and 
creditors.  Several  other  sections  of  the  same  statute  provide 
the  manner  and  form  of  acknowledgments  to  which  special 
reference  need  not  be  made.  Applying  the  foreging  pro- 
visions to  the  deed  in  question  it  would  take  effect  as  to  lands 
so  as  to  be  good  as  against  creditors  only  when  recorded  in 
the  county  where  such  lands  are  situated,  but  although  not 
acknowledged  according  to  law,  it  would  be  notice  from  the 
time  of  its  being  recorded.     There  appears  to  be  no  good  rea- 
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son  why  these  provisions  should  not  apply  to  the  deed  in 
question.  It  is  however  the  uniform  ruling  of  the  supreme 
court  that  if  possession  be  taken  under  a  deed  to  real  estate, 
it  need  not  be  either  acknowledged  or  recorded. 

There  appears,  however,  to  be  this  difference  between  deeds 
of  real  estate  and  those  relating  to  personal  property.  While 
a  deed  of  real  estate,  although  not  acknowledged  according 
to  law,  may  be  recorded,  and  so  become  notice  to  creditors, 
there  appears  to  be  no  statute  authorizing  the  recording  of  a 
deed  relating  to  personalty  without  its  being  duly  acknowl- 
edged. 

As  already  seen,  a  deed  of  personalty  made  in  good  faith, 
accompanied  with  possession  is  good  against  creditors  not 
having  a  lien,  but  it  is  also  true  that  unless  possession  ac- 
companies the  deed  it  is  prima  facie  at  least  void  as  to  cred- 
itors. The  object  of  recording  deeds  of  personalty  is  there- 
fore to  provide,  in  certain  instances,  for  the  vesting  of  an 
interest  in  the  grantee  although  he  may  not  acquire  the  im- 
mediate pcJssession. 

Does  the  acknowledgment  then  become  an  essenfial  part 
of  the  deed?  As  already  observed,  there  is  no  statute  au- 
thorizing the  recording  of  a  deed  of  personalty  unless  it  be 
duly  acknowledged.  So  far,  therefore,  as  the  efficacy  of  a 
deed  as  to  personal  property  depends  upon  its  being  re- 
corded, it  must  also  be  acknowledged;  for  by  sec.  30,  ch.  30 
R.  S.  1874,  it  is  provided  that : 

"All  deeds,  mortgages  and  other  instruments  of  writing 
which  are  authorized  to  be  recorded,  shall  take  effect  and  be 
in  force  from  and  after  the  time  of  filing  the  same  for  rec- 
ord, and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers without  notice;  and  all  such  deeds  and  title  papers 
shall  be  adjudged  void  as  to  all  such  creditors  and  subse- 
quent purchasers,  without  notice,  until  the  same  shall  be  filed 
for  record.*' 

The  deed  in  question  being  one  authorized  by  law  to  be  re- 
corded, it  must,  as  to  the  personalty,  be  adjudged  void  as 
to  creditors  and  subsequent  purchasers  without  notice,  until 
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it  shall  be  duly  acknowledged  and  recorded.  This  is  the 
plain  import  of  the  language  of  the  statute.  But  the  ac- 
knowledgment of  the  deed  is  only  a  pre-requisite  to  its  be- 
ing recorded.  That  ceremony  does  not  add  to  the  force  of 
the  instrument  as  a  common  law  deed,  nor  does  the  want  of 
it  detract  anything  from  its  eflBcacy  as  such.  In  the  case  of 
a  married  woman's  deed,  the  acknowledgment  under  the  old 
laws  was  held  to  be  an  essential  part  of  the  deed.  The  rea- 
son was  that  she  being  by  common  law  disabled  from  making 
a  deed,  derived  her  power  to  do  so  wholly  from  the  statute 
and  by  that  statute,  she  was  required  to  acknowledge  her 
deed.  It  was  therefore  held  that  without  her  acknowledg- 
ment her  deed  was  void.  In  this  case  the  grantor  is  by 
common  law  capable  of  making  a  deed  without  an  acknowl- 
edgment, and  therefore  if  there  be  no  statute  rendering  his 
deed  invalid  unless  acknowledged,  the  courts  cannot  hold  his 
deed  to  be  void. 

It  is,  however,  insisted  that  this,  being  a  voluntary  con- 
veyance for  the  benefit  of  creditors,  and  without  considera^ 
tion,  is  fraudulent  and  void  as  to  creditors  unless  the  deed 
is  recorded.  The  ground  of  objection  seems  to  be  that  the 
legislature  having  undertaken  to  legislate  upon  a  subject  of 
such  vital  interest,  it  must  be  presumed  they  intended  to 
cover  the  whole  ground,  and  that  therefore  when  the  statute 
says  that  such  deeds  must  be  recorded,  it  follows  by  neces- 
sary implication  that  unless  recorded  they  are  void.  It 
might  be  a  sufficient  answer  to  this  position  to  say  the  stat>- 
ute  has  not  so  declared,  and  we  have  no  right  to  add  to  the 

statute. 

But  as  already  observed,  this  statute  evidently  had  refer- 
ence to  the  existing  laws  upon  the  subject  of  acknowledging 
and  recording  deeds.  If  this  is  a  voluntary  conveyance 
without  valuable  consideration,  what  says  the  law  as  to  the 
necessity  of  its  being  recorded?  (On  the  subject  of  volun- 
tary conveyances  being  subject  to  existing  liens,  see  Willis 
V.  Henderson,  4  Scam.  13;  Ooodwin  v.  Mix,  38  111.  115;  Dole 
V.  Olmstead,  41  111.  344;  O'Hara  v.  Jones,  46  111.  228.)     Sec- 
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tion  6  of  the  Statute  of  Frauds  (Rev.  Stat.  1874,  p.  541), 
provides  that: 

**  Every  conveyance  of  goods  and  chattels,  on  consideration 
not  deemed  valuable  in  the  law,  shall  be  taken  to  be  fraudu- 
lent, unless  the  same  be  by  will  duly  proved  and  recorded, 
or  by  deed  in  writing  duly  acknowledged  or  proved  and  re- 
corded, as  in  the  case  of  deeds  of  real  estate,  or  unless  pos- 
session shall  really  and  horia  fide  remain  with  the  donee.*' 

What  the  effect  of  the  statutes  in  question  may  be  upon 
personal  property  not  actually  reduced  to  possession,  it  is 
not  necessary  for  us  now  to  decide.  In  this  case  the  posses- 
sion having  accompanied  the  deed,  it  is  very  evident,  it  is 
not  rendered  void  by  the  Statute  of  Frauds.  Chap.  95,  Rev. 
Stat.,  relative  to  chattel  mortgages,  provides  that  no  chattel 
mortgage  not  accompanied  with  possession  of  the  property, 
shall  be  valid  as  against  third  persons,  unless  acknowledged 
and  recorded  as  therein  provided.  The  statutes  now  quoted, 
seem  to  be  the  only  ones  bearing  upon  the  question  at  issue. 
Not  one  of  them  in  terms  renders  this  deed  void  if  the  cred- 
itor had  notice  thereof.  The  uniform  course  of  decisions  in 
this  state,  is  that  possession  under  a  deed  is  notice  of  the 
possessor's  title,  whether  the  property  be  real  or  personal. 

In  the  absence  of  any  statute  to  the  contrary,  I  am  boufid 
to  hold  the  decisions  in  Wilson  v.  Pearson,  20  111.  81,  and 
Myers  v.  Kimie,  26  111.  36,  conclusive  of  this  question. 

The  finding  of  the  court  will  therefore  be  for  plaintiff  upon 
the  issues  joined. 


{Circuit  Court  of  Cook  County.) 

In  the  Matter  of  Amanda  B.  Thompson. 

(January,  4,  1872.) 

1.  Officers — De  Facto — ^Acts  of — Collateral  Attack.  Where  a 
person  exercises  the  duties  of  an  officer  performing  the  func- 
tions by  color  of  office,  he  is  an  officer  de  facto  and  his  right  to 
office  cannot  be  collaterally  attacked. 
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2.  Same — Commitment  by  IDe  Facto  Justice  of  Peace — Habeas 
CoBPus.  The  act  of  a  Justice  of  the  peace  de  facto  in  committing 
a  person  to  jail  cannot  be  attacked  on  habeas  corpus,  where,  if 
he  had  been  an  officer  de  jure  the  committment  would  have  been 
proper. 

•Petition  for  habeas  corpus.     The  facts  are  stated  in  the 
opinion  of  the  court     Heard  before  Judge  John  G.  Rogers. 

Rogers,  J. : — 

It  appears  by  the  petition  for  the  writ  of  habeas  corpus  filed 
by  Amanda  B.  Thompson,  the  return  of  sheriff  to  said  writ, 
and  the  copy  of  the  mittimiis  under  which  she  was  commit- 
ted, that  said  petitioner  was  examined  before  John  Summer- 
field,  acting  as  police  magistrate,  upon  a  charge  of  larceny; 
that  she  was  found  guilty  of  the  charge  and  held  to  answer 
in  the  criminal  court,  and,  failing  to  give  bail,  was  commit- 
ted to  the  custody  of  the  sheriff,  by  whom  she  is  detained  in 
jail.  Her  discharge  is  sought  upon  the  alleged  ground  that 
Summerfield,  at  the  time  he  examined  the  charge  and  issued 
the  mittimus,  was  not  a  justice  of  the  peace  of  Cook  county. 
It  was  agreed  upon  the  hearing  that  Summerfield  was  regu- 
larly elected  and  commissioned  police  magistrate  of  the  city 
•of  Chicago  some  years  ago;  that  he  was  not  appointed  a  jus- 
tice of  the  peace  by  the  governor,  under  the  constitution, 
and  that  at  the  general  election,  duly  called  and  held  in  No- 
vember, 1871,  he  was  elected  a  police  magistrate  for  the  city 
-of  Chicago,  took  the  oath  of  office  and  gave  bonds  as  such, 
but  that  the  governor  of  the  state  has  failed  to  issue  a  com- 
mission to  him  as  such  police  magistrate,  and  that  the  com- 
mon council  of  the  city  has  designated  him  to  act  as  police 
magistrate  for  the  south  division  of  the  city. 

It  also  appeared  that  he  was  acting  in  that  capacity  at  the 
time  he  issued  the  mittimiLS,  under  which  the  petitioner  is 
held,  although  he  signed  it  as  **John  Summerfield,  Justice 
of  the  Peace.'' 

The  question  as  to  his  right  to  the  office,  whether  he  held 
An  ofiice  de  jure,  was  the  only  one  discussed  by  the  learned 
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gentlemen  appearing  for  and  against  the  petitioner,  and 
seemed  to  be  the  only  one  upon  which  a  decision  by  the  court 
was  desired.  But  in  the  view  of  the  case  taken  by  me,  I  do 
not  feel  that  it  is  either  right  or  proper  that  I  should  under- 
take to  decide  that  question.  It  is  not  necessary  to  the  dis- 
position of  the  case,  and,  as  such  a  decision  would  not  settle 
the  disputed  right  to  the  office,  I  do  not  feel  inclined  to  in- 
vestigate it  fully  or  declare  my  opinion  upon  it. 

There  is  more  than  one  legal  proceeding  by  which  it  can 
be  finally  and  fully  determined  whether  Summerfield  is  by 
legal  right  a  police  magistrate  or  justice  of  the  peace.  This 
proceeding  is  not  one  of  them. 

John  Summerfield,  as  it  appeared  by  the  agreed  statement 
of  the  facts,  down  to  the  election  held  last  November,  a  police 
magistrate  of  this  city,  duly  elected  and  commissioned,  was, 
at  that  election,  voted  for  and  declared  elected  for  anotner 
term,  executed  bond  as  such,  took  the  oath  of  office,  and  was 
subsequently  designated  by  the  common  council  of  the  city^ 
to  act  as  police  magistrate.  He  acted  in  that  capacity,  prcw 
fessing  to  be  such  officer. 

It  has  often  been  held  by  the  courts  of  last  resort,  in  sev-^ 
eral  of  the  states,  and  expressly  so  by  the  supreme  court  of 
this  state,  that  when  a  person  exercises  the  duties  of  an  offi- 
cer, performing  the  functions  by  color  of  office,  he  is  an  offi- 
cer de  facto,  and  his  right  to  the  office  cannot  be  questioned 
collaterally.     See  Town  of  Leiviston  v.  Proctor,  23  111.  533. 

Also,  the  People  on  the  relation  of  People  ex  rel.  Ballou  v- 
Bangs,  24  111.  184,  in  which  it  was  decided  that,  although 
Judge  Bangs  was  not  judge  of  the  circuit  court,  de  jure — 
his  election  not  being  authorized  by  the  constitution,  and 
therefore  void — ^yet  he  had  color  of  office,  and,  acting  as  he 
did,  under  that  color,  his  acts  were  valid. 

The  court,  however,  decided  that  he  did  not  hold  the  office 
of  judge  de  jure,  and  ousted  him.  This  was  a  proceeding 
to  determine  who  was  really  and  legally  the  judge,  aud  if  it 
is  desired  to  test  tlie  same  question  so  far  as  John  Summer- 
field  is  concerned,  the  way  is  open  and  clear. 
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In  People  ex  rel.  v,  Ma/ynard,  14  111.  419,  the  supreme  court 
decided  that  holding  office  under  an  old  law,  which  did  not 
make  him  a  justice  of  the  peace,  could  not  be  such  justice  un- 
der the  then  new  constitution.  That  was  a  direct  proceed- 
ing to  test  the  question  of  rights  and  the  court  held  that  he 
was  not  a  justice  of  the  peace  de  jure.  **But,''  says  the.  court, 
in  referring  to  this  Maynard  case,  when  deciding  the  Proctor 
case,  supray  **had  he  assumed  to  act  under  his  commission 
B&  a  justice  of  the  peace,  it  by  no  means  follows  that  we 
should  have  held  his  acts  void.*' 

These  authorities  are  conclusive  of  the  question  presented 
hera  I  am  bound  by  them,  and  whatever  opinion  I  may 
entertain  upon  the  right  of  Summerfield  to  the  office,  I  am 
decidedly  of  opinion  that  his  act  under  color  of  office  in  com- 
mitting the  petitioner  was  not  void.  Let  the  petitioner  be 
remanded  to  the  sheriff,  to  be  held  in  custody  under  the  miU 
timus  issued  by  Summerfield. 


{Circuit  Court  of  Cook  County.) 

The  People  ex  rel.  John  Mullin  and  Peter  McHQgh 

vs. 
Seth  F.  Hanchett,  Sheriff. 

(1886.) 

1.  Habeas  Cobpus — Pkaotice  on  Return.    By  the  American  prac- 
'  tice  on  the  return  to  a  habeas  corpus  writ  the  relator  may 

demur,  or  move  his  discharge,  which  operates  as  a  demurrer, 
may  plead  as  for  example  by  way  of  confession  and  avoidance 
or  may  by  replication  reply  to  the  facts  contained  in  the  return. 

2.  Habeas    Corpus — Demurrer   to    Return — Effect.     By   a   de- 

murrer to  a  return  to  a  writ  of  habeas  corpus,  the  facts  set 
forth  in  the  return  are  admitted  but  are,  however,  alleged  to  be 
insufficient  in  law  to  Justify  the  detention. 

3.  Executions    Against    the    Body — Civil    Proceedings — ^When 

Authorized.  An  execution  against  the  body  of  the  defendant 
in  Illinois  is  only  authorized  in  a  civil  suit  in  the  cases  men- 
tioned in  the  statute  namely:  Where  there  Is  a  tort  judgment 
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against  the  defendant  or  where  he  has  been  held  to  bail  upon 
a  writ  of  capias  ad  respondendum  provided  by  law  or  where  he 
has  refused  to  deliver  up  his  estate  for  the  benefit  of  his 
creditors. 

L  Arbest  in  Civil  Case — ^Whew  Writ  Insufficient.  Where  the 
relator  in  a  habeas  corpus  case  is  held  upon  a  writ  issued  in  a 
civil  proceeding  which  shows  that  it  was  issued  without  any 
order  of  court  and  also  fails  to  show  on  its  face  that  it  was  is- 
sued in  a  case  where  Judgment  was  obtained  for  a  tort  commit- 
ted by  the  defendant  or  a  case  in  which  he  had  been  held  to 
bail  upon  a  writ  of  capias  ad  respondendum  or  that  he  has  re- 
fused to  surrender  his  estate  for  the  benefit  of  creditors;  no 
presumption  arises  that  its  issuance  was  proper  and  the  writ  is 
void. 

6.  AsBEST  IN  Civil  Case — When  Wan  Presumed  Proper.  When 
writ  upon  which  relator  is  held  purports  to  be  issued  in  one  of 
the  three  cases  mentioned  in  the  statute  it  is  presumed  to  be  a 
proper  writ 

€b  Arrest  in  Civil  Case — ^Tort  Action — ^What  Shows.  A  writ 
reciting  that  the  amount  recovered  by  the  plaintiff  was  "by 
said  court  adjudged  to  the  said  plaintifT  for  his  damages  in  his 
action  of  trespa^ss**  shows  upon  its  face  that  it  was  issued  in  a 
tort  action  and  justifies  the  detention. 

Petition  for  habeas  corpus.    Heard  before  Judge  Murray 
F.  Tuley.     The  facts  are  stated  in  the  opinion. 
H.  0.  Daid  <&  C.  A.  Knight,  for  relators. 
Bramdt  (6  Hoffmaai,  for  respondent. 

TULBY,  J.: — 

The  sheriff  makes  return  to  the  writ  of  kabMs  corpus  that 
he  holds  relators  by  virtue  of  a  certain  writ  called  a  capias 
ad  satisfaciendum,  a  copy  of  which  he  attaches;  also  that 
the  first  arrest  was  made  June  30th,  1886,  when  the  relators 
were  taken  to  the  county  court  upon  their  petition  to  be  dis- 
charged under  the  Insolvent  Debtors'  Act;  that  their  peti- 
tion was  denied  and  that  relators  having  unsuccessfully  pros- 
ecuted their  appeal  to  the  circuit  court,  thence  to  the  appel- 
pellate  and  thence  to  the  supreme  courts,  he,  upon  the  proper 
order  of  affirmance  being  filed  in  the  county  court,  again  on 
the  26th  of  November,  1886,  took  the  relators  into  custody 
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under  said  writ.^     To  this  return  the  relators  demurred  as 
insufficient  in  law  to  authorize  the  detention. 

Formeriy  by  the  common  law  practice  the  return  had  to 
be  taken  as  true,  and  could  not  be  traversed,  but  by  the 
American  practice  the  relator  may  demur,  or  move  for  his 
discharge,  which  operates  as  a  demurrer;  may  plead,  as  for 
example,  by  way  of  confession  and  avoidance,  or  may  by  rep- 
lication reply  to  the  facts  contained  in  the  return. 

By  the  demurrer  the  facts  set  forth  in  the  return  are  ad- 
mitted, but  are  alleged  to  be  insufficient  in  law  to  justify  the 
detention. 

The  sheriff  here  returns  that  he  detains  the  prisoners  by 
virtue  of  a  certain  writ  of  capias  ad  saiisfaciendun^  and  the 
issue  made  is  whether  or  not  that  writ  is  sufficient  in  law, 
or,  in  other  words, — ^is  the  writ  a  valid  and  legal  writ? 

Sec.  4  of  chap.  77  on  Judgments  and  Executions  pro- 
vides, that  all  executions  shall  run  ''against  the  lands,  tene- 
ments, goods  and  chattels  of  the  person  against  whom  the 
same  is  obtained,  or  against  his  body,  when  the  same  is 
authorized  by  law." 

When  is  an  execution  against  the  body  "authorized  by 
law!"    The  answer  is  found  in  the  next  secticm,  sec.  5: 

**No  execution  shall  issue  against  the  body  of  the  defend- 
ant except  when  the  judgment  shall  have  been  obtained  for 
a  tort  committed  by  such  defendant,  or  unless  the  defendant 
shall  have  been  held  to  bail  upon  a  writ  of  capias  ad  respon- 
dendum,  as  provided  by  law,  or  he  shall  refuse  to  deliver  up 
his  estate  for  the  benefit  of  his  creditors." 

In  the  interest  of  the  liberty  of  the  citizen,  the  construc- 
tion of  this  clause  must  be  that  the  expression  of  the  cases 
in  which  the  writ  may  issue  precludes  the  idea  that  it  may 
be  issued  in  any  other  case.  There  is  no  form  of  this  writ 
prescribed  by  statute  in  this  state. 

The  writ  of  capias  ad  satisfa^yiendum,  according  to  the  com- 
mon law  practice,  contained  recitals  showing,  among  other 

1  See  In  re  John  Mullen,  et  aZ.,  112  111.  551. — Ed. 
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details,  the  kind  of  action  and  the  nature  of  the  judgment 
upon  which  it  was  issued. 

In  this  state,  or  at  least  in  this  county,  the  form  that  has 
been  used  has  omitted  the  details  of  the  proceedings  in  the 
case,  but  I  find  no  decision  adjudicating  upon  its  sufficiency. 
If  the  form  in  use  by  the  common  law  had  been  followed  in 
our  practice,  there  would  be  no  difficulty  in  determining 
whether  or  not  the  writ  was  issued  in  any  of  the  cases  au- 
thorized by  section  5. 

When  the  writ  shows  that  it  was  issued  without  any  order 
of  the  court,  and  it  also  fails  to  show  on  its  face  that  it  was 
issued  in  a  case  where  judgment  was  obtained  for  a  tort 
committed  by  the  defendant,  or  in  a  case  in  which  the  de- 
fendant had  be^n  held  to  bail  upon  a  writ  of  capias  ad  re- 
spondcndum,  or  that  the  defendant  had  refused  to  deliver 
up  his  estate  for  the  benefit  of  the  creditors, — no  presump- 
tion arises  that  its  issuance  was  authorized  by  law.  That 
was  the  kind  of  a  writ  issued  in  the  Lambert  case  and  which 
I  held,  upon  the  issue  joined  in  that  case,  to  be  a  void  writ. 
If  the  writ  purports  to  have  issued  in  one  of  the  three  cases 
mentioned,  in  the  statute,  then  the  presumption  arises  that 
it  was  properly  issued,  but  when  it  does  not  purport  to  be  so 
issued,  no  such  presumption  arises.  It  seems  to  me  that 
upon  the  issue  made  by  the  demurrer  to  a  return  of  this 
kind,  the  spirit  of  our  supreme  court  decisions,  which  have 
been  so  broadly  in  favor  of  liberty,  demand  this  construc- 
tion, to-wit,  that  the  writ  show  upon  its  face  that  it  was  issued 
in  one  of  the  three  cases  mentioned  in  section  5  of  chapter 
77  on  Judgments,  or  that  it  was  issued  upon  the  order  of 
the  judge. 

The  writ  in  this  case  differs  widely  from  the  writ  in  the 
Lambert  case.  In  that  case  the  writ  recited  neither  the  kind 
of  action,  nor  the  character  of  the  judgment.  The  recital 
was  of  the  recovery,  i.  e.  a  judgment  against  the  defendant 
for  $5,000,  which  **by  said  court  was  adjudged  to  the  plain- 
tiff for  his  damages.''     In  the  case  at  bar  the  writ  recites 
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that  the  amount  recovered  by  the  plaintiff  was  **by  the  said 
court  adjudged  to  the  said  plaintiff  for  his  damages  in  his 
action  of  trespass,"  All  trespasses  are  torts,  and  it  there- 
fore appears  upon  the  face  of  the  writ  that  it  was  issued 
on  a  judgment  in  an  action  of  trespass,  i.  e.  for  a  tort  com- 
mitted by  the  defendant,  and  was  therefore  authorized  by 
law,  it  being  in  one  of  the  three  cases  in  which  such  writs 
are  authorized  by  said  section  5.  It  also  appears  by  the  re^ 
turn  in  this  case  that  the  relators  by  all  the  courts  from  the 
county  court  to  the  supreme  court,  have  been  denied  a  dis- 
charge under  the  Insolvent  Debtors'  Act;  and  by  the  opinion 
of  the  supreme  court  it  appears  that  it  was  upon  the  ground 
that  malice  was  the  gist  of  the  action  upon  which  this  writ 
iseued,  and,  therefore,  necessarily,  that  it  was  for  a  tort  See 
People  ex  rel.  Robinson  v.  Hanchett,  111  111.  90. 

Some  other  points  are  made  by  counsel  for  relators,  based, 
largely,  upon  my  opinion  in  the  Lambert  case.  It  is  api>a- 
rent  from  that  opinion  that  it  is  based  upon  two  main  points. 
1st:  that  upon  the  issue  joined,  the  return  was  insuflBcient, 
because  the  writ  did  not  show  that  it  was  issued  for  a  tort  or 
in  any  of  the  cases  mentioned  in  section  5 ;  and,  2nd,  because 
a  board  payment  was  made,  as  shown  by  the  return,  upon  a 
Sunday  a  dies  non. 

Upon  the  hearing  of  this  case  a  provision  of  the  statute 
was  cited  which  was  not  cited  in  the  Lambert  case,  and  which 
escaped  the  notice  of  the  court.  It  is  sec.  65,  ch.  77. 
It  provides  that  a  debtor,  when  arrested  upon  an  execu- 
tion against  the  body,  **  shall  be  conveyed  to  the  county  jail 
*  *  •  and  kept  in  safe  custody  until  he  shall  satisfy  the 
execution  or  be  discharged  according  to  law.'* 

This  statute  incorporates  itself  into  the  commitment  and 
is  a  command  to  the  sheriff  which  in  and  of  itself  fixes  a 
limit  to  the  term  of  imprisonment,  and  is  of  itself  an  answer 
to  all  the  other  points  made  by  relators,  except  that  in  re- 
gard to  the  payments  of  the  board  money.  As  to  that,  the 
presumption  is  that  the  first  week's  board  was  refunded,  as 


250  CracuiT  Courts  op  Illinois. 

it  was  not  needed,  and  as  to  the  last  payment,  I  am  of  opin- 
ion that  the  sheriff  had  a  right  to  demand  it  before  making 
the  rearrest. 

In  this  ease  the  retnm  of  the  sheriff  to  the  writ  of  habeas 
corpus  will  be  adjudged  sufiScient  and  the  relators  will  be 
remanded  to  the  sheriff's  eustody. 


(County  Court  of  Cook  County.) 

Oertmde  Eichhold 

vs. 

Isaac  Greenebanm    Executor  of  the  last  will  of  Michael 

Eichhold,  deceased. 

(1869.) 

1.  EXECUTOBS  AlfD  ADMINI8TRATOB8 — INVESTMENT  OF  FUNDS — PAY- 
MENT OF  Leqacies — ^PowER  OF  CouNTY  CouBT.  The  county 
court  has  the  same  power  to  compel  an  executor  to  pay  a  legacy 
or  invest  funds  belonging  to  a  legatee  so  that  they  may  draw 
interest,  that  a  court  of  chancery  has. 

2.  Same — Derivation  of  Powers  of  County   Coubt.     The  county 

court  derives  its  powers  in  this  regard  from  that  article  of  the 
Illinois  constitution  which  provides  that  the  "Jurisdiction  of 
said  court  shall  extend  to  all  probate  matters." 

3.  Executors   and   Administrators — How   Accountable   for   In- 

terest. Prima  facie  an  administrator  or  executor  is  not 
chargeable  with  interest  for  the  first  year,  and  thereafter  he  is 
prima  facie  chargeable  with  interest  on  all  money  in  his  hands 
not  necessary  to  pay  claims  and  expenses.  He  is  in  either  case 
chargeable  with  interest  on  money  of  the  estate  which  he  him- 
self uses  or  interest  which  he  actually  does  receive. 

4.  Administration  of  Estates — General  Specific  Legacies — Pay- 

ment OF  Interest  Thereon.  A  specific  legacy  draws  interest 
from  the  death  of  the  testator;  a  general  from  the  time  it  is 
payable  except  when  a  father  bequeaths  it  to  to  his  infant  child 
and  there  is  no  other  means  to  support  it,  or  where  a  wife  re- 
ceives it  in  lieu  of  dower  or  a  creditor  receives  it  in  payment 
of  an  antecedent  debt.  In  these  latter  cases,  the  general 
legacy  draws  interest  from  the  death  of  the  testator. 
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5.  Administration  of  Estates — Intebest  on  General  Legacies 
— ^Where  Applied.  If  an  executor  Invests  a  general  legacy  and 
receives  interest  thereon,  the  interest,  except  in  the  three  cases 
before  mentioned,  goes  into  the  residuum  of  the  estate  and  not 
to  the  general  legatee. 

G.  Administration  op  EIstates — Statute  of  Wills — Payment  of 
Legacies — Bond.  Under  the  Statute  of  Wills  of  Illinois,  a 
spociflc  legacy  is  deliverable  at  any  time,  a  general,  one  year 
from  the  death  of  the  testator  if  the  estate  Is  free  from  debt 
or  there  is  an  abundance  of  funds  to  pay  the  debts  and  legacies 
upon  the  legatee  executing  a  sufficient  bond  with  security.  The 
amount  of  the  bond  lies  In  the  sound  discretion  of  the  court  in 
view  of  all  the  circumstances  of  each  particular  case. 

Petition  for  payment  of  legacy.  Heard  before  Judge 
Thomas  B.  Bradwell.     The  facts  are  stated  by  the  court. 

Statement. 

The  testator,  Michael  Eichhold,  died  in  or  about  the  month 
of  September,  1866,  leaving  his  will,  which  was  admitted  to 
probate  on  the  24th  day  of  October,  1866,  in  this  court,  and 
letters  testamentary  issued  to  the  respondent. 

The  testator,  after  providing  for  the  payment  of  his  debts 
and  funeral  expenses,  bequeathed  to  his  wife,  Gertrude  Eich- 
hold, **the  sum  of  one  thousand  dollars,"  and  one-third  of 
the  residue  of  his  estate,  and  the  other  two-thirds  to  his  son 
Abraham. 

The  said  Gertrude  Eichhold  has  filed  her  petition  in  this 
court,  alleging  that  there  has  been  an  adjudication  of  claims; 
that  the  whole  amount  of  claims  against  the  estate  does  not 
exceed  two  hundred  dollars;  that  there  is  over  seven  thou- 
sand dollars  in  money  now  in  the  hands  of  the  executor,  and 
that  the  same  can  now  be  loaned  on  good  security  at  ten  per 
cent.,  and  prays  that  the  executor  may  be  compelled  to  pass 
over  to  her  the  amoiuit  she  is  entitled  to  as  legatee  or  that  the 
same  may  be  loaned  out  at  interest  by  the  executor,  and  that 
such  interest  accruing  may  be  paid  over  to  her  for  her  support. 

The  executor  answered  the  petition,  admitting  the  material 
facts  stated  therein  to  be  true,  but  claimed  that  the  money 
17 
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might  yet  be  needed  for  the  payment  of  debts  against  the  es- 
tate. 

Two  witnesses  were  sworn,  who  stated  that  they  had  known 
the  deceased  well  for  years,  and  that  they  did  not  believe  he 
owed  one  cent  at  the  time  of  his  death. 

Messrs.  Oookins  cfe  Roberts,  for  the  petitioner,  made  the 
following  points: 

First — One  year  is  generally  allowed  the  executor  to  as- 
certain the  situation  of  the  estate  before  he  can  be  compelled 
to  pay  a  legacy.    2  Williams  on  Executors,  1,191. 

Second — ^But  this  allowance  is  merely  for  convenience,  in 
order  that  the  debts  may  be  ascertained. 

Therefore,  if  the  condition  of  the  estate  permits,  the  exec- 
utor has  power  to  pay  sooner.  Id.  10,  ves.  13.  Pearson  v. 
Pearson,  1  Sch.  and  Lef .  12. 

Third — But  if  it  clearly  appears  that  a  surplus  will  re- 
main,  the  court  will,  by  anticipation,  direct  proportionable 
payments  to  legatees.     2  Willams  on  Executors,  1,191. 

Fourth — However  it  may  be  in  respect  to  the  payment  of 
legacies,  there  is  no  doubt  of  the  power  to  direct  the  money 
to  be  invested  at  any  time,  and  this  is  based  upon  the  gen- 
eral equity  powers  of  the  court.  2  Williams  on  Executors, 
1,200  et  seq. 

Messrs.  Bunyan  &  Avery,  for  respondent,  claimed : 

First — That  the  county  court  had  no  power  to  order  a 
l^acy  paid  within  two  years,  and  if  such  power  existed  it 
could  only  be  exercised  by  a  court  of  chancery. 

Secafid — That  the  executor  could  not  be  compelled  to  inr 
vest  the  money  or  to  account  for  the  interest  within  a  year 
from  the  date  of  his  letters. 

Third— Thsit  the  interest  that  might  be  made  on  the  $6,000 
the  first  year  would  not  belong  to  the  respondent,  but  would 
go  into  the  residuum. 

Opinion. 

Bradwell,  J.: — 

In  regard  to  the  power  of  the  court  to  grant  the  relief 
prayed  for  in  this  case,  there  is  no  doubt  of  the  power  of  a 
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<;ourt  of  chancery,  at  any  time  when  the  estate  is  in  a  proper 
condition,  to  compel  the  executor  to  put 'the  funds  at  interest, 
or  deposit  them  in  a  savings  bank  where  they  may  accrue 
interest  pending  the  settlement  of  the  estate,  and  until  lega- 
tees may  come  and  claim  their  portions. 

I  am  clearly,  of  the  opinion  that  the  county  court  has  the 
same  power  to  compel  an  executor  to  pay  a  legacy,  or  invest 
funds  belonging  to  legatees  (when  it  has  all  the  parties  in.- 
terested  in  the  fund  before  it,)  that  a  court  of  chancery  has. 

This  results  from  the  general  power  of  the  court  over  the 
subject  matter  as  given  in  the  constitution  of  the  state  and 
the  laws  passed  under  it.  The  constitution  says,  (article  5, 
section  18,)  *Hhe  jurisdiction  of  said  court  shall  extend  to 
all  probate  jurisdiction.*'  If  the  legislature  should  today 
repeal  all  statutes  in  regard  to  probate  jurisdiction,  still  the 
county  court  could  go  on  legally  under  the  common  and  ec- 
<5lesiastical  law,  grant  probate  of  wHls,  and  settle  estates. 
In  re  Gregory's  Administrator,  19  Ohio,  357 ;  Lockhart  v.  Pub- 
lic Administrator,  4  Bradf.  S.  R.  21;  Campbell  v.  Logan,  2 
Bradf .  S.  R.  90 ;  Blackburn  et  al,  v,  Hawkins,  1  Eng.  50. 

Primal  facie,  an  administrator  or  executor  is  not  charge»- 
able  with  interest  for  the  first  year,  but  if  during  that  time 
he  uses  the  money  himself,  or  receives  interest  for  it,  he  must 
be  charged  with  all  he  receives  or  makes  by  the  use  of  the 
money.  Prima  fa^e,  after  one  year  he  is  chargeable  with 
interest  on  all  money  in  his  hands  not  necessary  to  pay 
claims  and  expenses,  and  even  in  his  first  yearly  account  and 
report  it  is  his  duty  to  show  that  it  contains  a  true  state- 
ment of  all  interest  received  and  how  the  funds  of  the  es- 
tate have  been  kept. 

He  must  also,  during  the  settlement  of  the  estate,  keep  a 
sufficient  amount  of  funds  on  hand  to  pay  all  claims  as  they 
become  due.  If  the  money  of  the  estate  remains  uninvested 
and  claims  are  allowed  against  it,  they  draw  interest  at  6  per 
cent,  land  the  estate  loses  $12  on  each  hundred  each  year.  In 
this  way  a  solvent  estate  may  be  made  insolvent 

No  absolute  rule  can  be  established  for  determining  when 
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an  executor  must  be  charged  with  interest.  Each  case  must 
depend  on  its  own  particular  circumstances.  Not  so  in  re- 
gard to  legacies.  Beizer's  Executor  v.  Hahn  et  al,,  14  S.  &  R. 
232;  Rowan  v.  Kirkpatrick,  14  111.  1;  Ogilvie  v.  OgUvie,  1 
Bradf .  S.  R.  356 ;  Schieffelm  v.  Stewart  et  al,  1  Johns.  C.  620. 

The  six  thousand  dollars  bequeathed  to  the  petitioner  is  a 
general,  and  not  a  specific,  legacy.  A  specific  legacy  carries 
interest  from  the  death  of  the  testator ;  a  general  legacy  draws 
interest  only  from  the  time  it  is  payable,  except  when  a  fa- 
ther bequeaths  to  his  infant  child  Qnd  makes  no  other  pro- 
vision for  its  support;  a  husband  to  his  wife  in  lieu  of  dower; 
or  where  a  legacy  is  given  for  a  preexisting  debt,  in  which 
cases  they  draw  interest  from  the  death  of  the  testator.  It 
was  at  one  time  held  that  the  widow  was  within  the  excep- 
tion, but  it  is  now  settled  that  she  is  not.  Martin  v.  Martin,  6 
Watts,  67;  1  Roper  on  Legacies,  379;  Launder  on  Legacies, 
430-2;  Lomax  on  Executions,  154;  Corbin  v.  Wilson,  2 
Ash.  178. 

Treating  the  subject  independent  of  our  statute,  a  specific 
legacy,  is  so  much  carved  out  of  the  testator's  estate,  and  set 
off  for  the  legatee,  that  it  may  be  delivered  to  him  at  any 
tiine  after  it  is  determined.  It  will  not  be  necessary  to  ap- 
propriate it  for  the  payment  of  the  debts  of  the  deceased. 
If  it  is  a  cow,  and  she  has  a  calf,  before  the  delivery,  the 
calf  belongs  to  the  legatee.  If  it  is  a  note  and  interest  is 
paid  to  the  executor  on  it,  the  interest  belongs  to  the  legatee 
and  does  not  go  into  the  residuum. 

It  is  not  so  with  a  general  legacy ;  a  general  legacy  draws 
no  interest  until  due,  and  with  the  exception  named  above, 
is  not  due  till  one  year  after  the  death  of  the  testator. 

If  invested  by  the  executor  before  due  the  interest  received 
thereon  goes  into  the  residuum  and  not  to  the  general  legatee. 
Hammond  v,  Hammond,  2  Bland  Ch.  306 ;  Wood  v.  Penoyre, 
13  Ves.  326 ;  StUlivan  v.  Winthrop  et  al.,  1  Sumner  R.  1 ;  Al- 
nutt  on  Wills,  375;  Oarthshore  v.  ChaMe,  10  Ves.  1;  Pear- 
sons V.  Pearsons,  1  Sch.  and  Lef.  10;  Mathews  on  Executors, 
183;  Roper  on  Legacies,  1253;  Swinbum  on  Wills,  part  1, 
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page  36 ;  4  Buens  Eccl.  Law,  511 ;  2  Redfield  on  Wills,  569, 
and  notes,  where  this  whole  subject  is  ably  discussed  by  the 
learned  author. 

Our  statute  of  wills,  section  127,  while  it  does  not  change 
the  time  of  payment  of  legacies  from  that  as  laid  down  by 
the  authorities  above,  provides  that  **  whenever  it  shall  ap- 
pear that  there  are  sufficient  assets  to  satisfy  all  demands 
against  the  estate,  the  court  of  probate  shall  order  the  pay- 
ment of  aU  legacies  mentioned  in  the  will  of  testator.  The 
specific  legacies  being  first  satisfied.*'  The  129th  section 
provides  that  executors  shall  not  be  compelled  to  pay  legatees 
until  a  refunding  bond  is  given.  Under  this  statute  a  spe- 
cific legacy  may  be  delivered  at  any  time,  and  a  general  leg- 
acy at  the  expiration  of  one  year  from  the  death  of  the  tesr 
tator,  if  the  estate  is  free  from  debt,  or  if  there  is  an  abun- 
dance of  assets  to  pay  the  debts  and  legacies,  upon  the  lega- 
tee executing  the  required  bond  with  security.  The  county 
court  has  sufficient  power  over  the  executor  to  compel  him 
to  deliver  the  legacy,  but  should  not  make  its  order  upon 
probabilities  or  speculate  upon  the  chances.  It  should  be 
duly  shown  that  the  estate  is  in  such  a  condition  that  no  one 
will  or  could  be  injured  by  ordering  the  legacy  delivered. 
Alnutt  on  Wills,  375. 

In  England  and  Virginia,  under  statutes  like  our  own,  it 
has  been  held  that  the  amount  of  security  to  be  demanded  by 
the  executor  is  to  be  determined  by  the  sound  discretion  of 
the  court,  governed  by  the  circumstances,  and  the  length  of 
time  which  has  intervened,  the  means  which  have  been  used 
to  give  notice  to  creditors  and  the  probability  of  outstanding 
debts. 

Chief  Justice  Marshall  says,  if,  after  due  publication  and 
notice,  creditors  will  still  lie  by,  all  courts  ought  to  protect 
the  executor  from  any  claim  beyond  the  indemnity  which  a 
court  of  competent  jurisdiction  has  directed.  Kirkpatrick 
et  al.  V,  Oibson,  2  Brock.  388.^  To  hold  then  that  the  widow 
can  receive  neither  legacy  nor  interest  until  the  end  of  the 

1  Fed.  Cas.  No.  7,848.— Ed. 
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year  would  be  to  say  that  the  richest  man  might  die  and  make 
what  he  supposed  an  ample  provision  for  his  wife,  and  still 
she  would  have  to  starve  or  live  upon  her  friends  for  a  year 
or  more,  in  consequence  of  an  executor  seeking  to  weave  a 
web  of  technicalities  around  her  husband's  estate.  Such  is 
not  the  law.  It  is  ordered  that  the  executor  within  ten  days 
from  this  date,  pay  to  the  petitioner  $1,500  upon  her  execut- 
ing the  usual  refunding  bond  in  the  penal  sum  of  $1,500, 
with  security  to  be  approved  by  the  court,  without  prejudice 
to  the  right  of  the  residuary  legatee,  to  be  heard  hereafter 
upon  the  question  of  interest,  and  that  not  less  than  $4,000 
of  the  money  now  in  his  hands  be  placed  under  the  direction 
of  the  court,  where  it  will  draw  interest 


(United  States  Circuit  Court,  Northern  District  of  Illinois,) 

Drake 

V8. 

W.  E.  Bollo,  Assignee  of  the  Merchants'  Insurance 

Gpmpany. 

(June,  1872.) 

Bankbxjptct — "Mutual  Debts  and  Credfts" — ^Unmatured  Debts 
— BRIGHT  TO  Set  Off — Jurisdiction  of  EJquitt.  Wliere  an  insur- 
ance company  becomes  insolvent  and  goes  into  bankruptcy 
owing  an  assured  money  on  a  loss,  the  latter  has  the  right  to 
call  on  a  court  of  equity  to  set  off  against  his  claim,  money 
which  he  has  borrowed  of  the  insurance  company  but  Is  not 
yet  due.  Such  a  case  is  one  of  "mutual  debts  and  credits" 
under  section  20  of  the  bankruptcy  act  of  1867. 

Bill  in  equity.  Heard  before  Judges  Drummond  and 
Blodgett.     The  facts  are  stated  in  the  opinion  of  the  court. 

Hitchcock,  Beckwith,  Shorey  and  O.  W.  Smith,  for  com- 
plainant. 

Pence^  Hoyne,  Thompson  anid  8,  W.  FuUer,  for  respondent. 
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Dbummond,  J.: — 

On  the  first  of  June,  1868,  the  plaintiflf  borrowed  of  the 
insurance  company  seventy-five  thousand  dollars,  twenty-five 
thousand  payable  on  the  first  of  June,  1872,  and  the  re- 
mainder on  the  first  of  June,  1874,  Several  policies  were 
taken  from  the  company  by  the  plaintiff  to  indemnify  him 
for  loss  of  property  by  fire,  amounting  in  all  to  $17,000,  and 
on  which  there  was  a  total  loss  by  the  fire  of  October  9th,  1871. 
On  the  31st  of  October  proceedings  were  commenced  against 
the  company,  under  the  act  of  this  state  to  wind  up  insol- 
vent insurance  companies. 

In  November  a  petition  in  bankruptcy  was  filed,  and  on 
the  18th  of  December  a  decree  of  bankruptcy  was  entered 
against  the  company. 

Under  this  state  of  facts,  the  plaintiff  in  April  last  filed  a 
bill,  claiming  to  set  off  the  amount  due  on  the  policies  against 
the  debts  to  become  due  from  him  to  the  company. 

And  the  only  question  in  the  case  is,  whether  the  set-off 
can  be  allowed.  And  we  are  of  the  opinion  that  the  plain- 
tiff is  entitled  to  the  set-off  he  claims.  It  depends  upon  the 
20th  section  of  the  bankrupt  law.  That  secti(m  is  as  fol- 
lows: 

''That  in  all  cases  of  mutual  debts  or  mutual  credits  be- 
tween the  parties^  the  account  between  them  shall  be  stated, 
atid  one  debt  set  off  against  the  other,  and  the  balance  only 
shall  be  allowed  or  paid ;  but  no  set-off  shall  be  allowed  of  a 
claim  in  its  nature  not  proveable  against  the  estate:  Pro- 
vided, that  no  set-off  shall  be  allowed  in  favor  of  any  debtor 
to  the  bankrupt  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition." 

It  is  true  in  this  case  the  plaintiff  obtained  part  of  the  means 
which  the  company  possessed,  to  meet  its  liabilities  in  case  of 
loss  or  insolvency,  and  by  permitting  a  set-off,  it  enables  the 
plaintiff  to  receive  payment  in  full  of  his  claim,  while  the 
general  creditors  of  the  bankrupt  company  are  only  partially 
paid,  and  thus  he  becomes  a  preferred  creditor.  But  it  is  a 
preference  growing  out  of  the  business  relations  of  the  par- 
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ties  as  they  stood  at  the  time  of  the  fire  which  rendered  the 
company  insolvent. 

As  soon  as  the  loss  happened  there  was  the  relation  of 
debtor  and  creditor,  and. there  were  no  special  circumstances 
qualifying  that  relation.  When  the  plaintiflE  complied  with 
the  conditions  of  the  policy  after  the  loss,  and  furnished  his 
proofs,  as  soon  as  the  specified  time  had  elapsed  it  became  a 
subsisting  debt  against  the  company,  and,  at  the  same  time, 
the  plaintiff  was  the  debtor  of  the  company  for  money  pay- 
able in  the  future.  It  was  then  a  case  of  mutual  debt  and 
credit,  within  the  meaning  of  the  twentieth  section  above 
cited.  The  parties  here  trusted  each  other,  and  when  the 
plaintiff  was  called  on  to  meet  his  indebtedness,  he  would 
have  the  right  to  retain  the  amount  of  the  loss  and  pay  the 
balance.  The  amount  thus  retained  in  one  sense  he  does  not 
owe,  because  the  law  seizes  it  in  his  hands  if  he  so  wills,  and 
by  its  own  force  extinguishes  the  debt  And  the  money 
loaned  not  being  due  at  the  time  the  bill  was  filed,  and  con- 
stituting a  mutual  credit,  it  is  competent  for  the  plaintiff,  the 
company  being  insolvent,  to  call  on  a  court' of  equity  to  allow 
the  set-off. 

Kostor  V,  Easen,  2  Maule  &  Selwyn,  112 ;  In  re  Olobe  Ins. 
Co.,  2  Edw.  Chan.  625;  Osgood  v.  DeGroat,  36  N.  Y.  348; 
Holhrook  v.  Receivers,  etc.,  6  Paige,  220;  Ex  parte  Prescott, 
1  Atk.  230 ;  Jones  v.  Robinson,  26  Barb.  310 ;  Bradley  v.  An^ 
gel,  3  N.  Y.  475. 

Note.— See  Fed.  Cas.  No.  4.066.— Ed. 


KoELLiNG  VS.  Cannon  and  Others-  265 


{Circuit  Court  of  Cook  County.) 

People  of  the  State  of  Illinois  ex  reL  John  Eoelling 

vs. 

John  0.  Gannon,  Thomas  F.  Judge  and  Abel  A.  Bach,  Gon- 
stitnting  the  Board  of  Election  Gommissioners  of  the 
City  of  Chicago,  and  Isaac  N.  Powell,  Chief  Clerk  of 
said  Board. 

(March  24,  1908.) 

X.  Elections — ^Jubisdiction  of  Law  and  Chanceet  Coubts  in  E«leo 
TioN  Mattebs.  If  a  public  officer  charged  with  the  administra- 
tion of  an  election  law  refuses  to  obey  its  mandate,  the  party 
injured  is  not  without  remedy,  not  in  a  court  of  chancery, 
however,  but  In  a  court  of  law. 

2.  Public  Policy  Act — Jubisdiction  of  Circuit  Coubt  in  Mattebs 

Abisino  Thebeundeb — Decision  of  the  Election  Boabd — Ef- 
fect of  Section  10  and  16  of  Austbalian  Ballot  Law.  A  deci- 
sion of  the  board  of  election  commissioners,  that  a  question  is 
not  a  proper  one  to  be  submitted  to  the  electorate  in  accordance 
twith  the  provisions  of  the  public  policy  act,  is  not  a  finality. 
Section  16  of  the  Australian  ballot  act,  incorporated  into  the 
public  policy  act  by  reference  merely  refers  to  the  manner  of 
printing  the  ballots  and  section  10  of  the  same  law  gives 
finality  only  to  the  election  commissioner's  decisions  in  regard 
to  nomination  papers  and  certificates. 

3.  Mandamus — Existence  of  Anotheb  Adequate  Remedt.    The  fact 

that  the  petitioners  may  have  an  adequate  remedy  by  certiorari 
is  no  defense  to  an  action  of  mandamus  as  in  Illinois  the  ex- 
istence of  another  remedy  is  never  a  defense  to  the  action  of 
mandamus,  if  mandamus  is  proper. 

4.  Public  Policy  Act — Duty  of  Election  Commissionebs.     If  the 

requisite  number  of  petitioners  present  a  '^question  of  public 
policy"  under  the  public  policy  act.  it  is  clearly  the  duty  of 
the  election  commissioners  to  put  that  question  on  the  ballot. 
If  the  question  is  not  one  of  public  policy  the  commissioners 
have  the  right  to  keep  it  off. 

5.  Same — What  is  not  a  Question  of  Public  Policy.    A  question 

is  not  one  of  public  policy  which  embodies  a  plan  of  action  in 
violation  of  law  or  against  the  enforcement  of  the  law. 
^.  Same — ^Refusal  of  Election  Boabd  to  Put  Question  of  Public 
Policy  on  Ballot — ^Remedy  by  Mandamus.    Assuming  that  the 
board  has  a  certain  amount  of  discretion  in  determining  the 
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question  of  whether  a  proper  petition  has  been  presented  to- 
them,  nevertheless  they  are  guilty.  In  legal  contemplation,  of 
an  abuse  of  that  discretion,  if  in  fact  they  do  deny  a  proper 
petition,  and  mandamus  will  lie  in  such  a  case  to  compel  them 
to  submit  the  question. 
7.  Sahe — The  Question  in  This  Case.  The  question:  "Shall  all 
places  where  liquor  is  sold  or  given  away  in  this  city  upon 
Sunday  be  closed  upon  that  day?"  is  a  proper  one  to  be  sub- 
mitted  to  the  voters,  under  the  public  policy  act,  as  it  cannot  by 
any  reasonable  construction  be  held  to  embody  a  plan  of  action 
In  violation  of  law  aa  contended. 

Petition  for  mandamus.    Heard  before  Judge  Charles  M^ 
Walker.    The  facts  are  stated  by  the  court. 
Levy  Mayer  and  Harry  Rubens,  for  petitioner. 
Walter  L.  Fisher  and  Fram^k  D.  Ayers,  for  respondents. 

Statement. 

This  is  a  petition  in  the  name  of  the  people  of  the  state  of 
Illinois  on  the  relation  of  John  Koelling,  for  a  writ  of  man- 
damus against  John  C.  Camion,  Thomas  P.  Judge  and  Abel 
A.  Bach,  constituting  the  Board  of  Election  Commissioners 
of  the  city  of  Chicago  in  said  county,  and  Isaac  N.  Powell, 
the  clerk  of  said  board,  respondents,  praying  that  a  writ  of 
mandamus  issue,  directed  to  them,  commanding  them  to  place 
before  the  voters  of  said  city  of  Chicago  in  the  manner  pro- 
vided by  law,  upon  a  separate  ballot  at  the  ensuing  city  elec- 
tion to  be  held  in  said  city  of  Chicago  on  Tuesday,  April  7y 
1908,  the  following  question : 

**  Shall  all  places  where  liquor  is  sold  or  given  away  in 
this  city  upon  Sunday  be  closed  upon  that  day?" 

The  petition  sets  forth  that  February  7,  1 908,  the  said  re- 
lator delivered  to  said  respondents  and  filed  with  them  and 
on  said  date  received  their  receipt  therefor,  a  petition  in 
words  and  figures  as  follows: 

''Chicago,  Ills.,  January  31,  1908. 
To  the  Board  of  Election  Commissioners  of  the  City  of  Chi- 
cago. 

Gentlemen: — ^We,   the   undersigned,   legal   and   registered 
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voters  of  and  residing  in  the  city  of  Chicago,  Cook  county,  111.^ 
hereby  specifically  petition  you  to  place  before  the  voters  of 
said  city  in  manner  provided  by  law  upon  separate  ballot  at 
the  ensuing  city  election  to  be  held  Tuesday,  April  7,  1908, 
the  following  question: 

*  *  Shall  all  places  where  liquor  is  sold  or  given  away  in  this 
city  upon  Sunday  be  closed  upon  that  day?" 

That  said  petition  was  at  the  time  of  its  filing,  as  afore- 
said, and  still  is  signed  by  174,146  legal  and  I'egistered  vot- 
ers of  and  residing  in  said  city  of  Chicago,  constituting  more 
than  48  per  cent  of  the  total  registered  voters  of  said  city; 
that  the  relator  was  upon  said  date  and  still  is  a  legal  and 
registered  voter  of  said  city  and  that  he  signed  said  petition 
before  it  was  filed  and  that  his  signature  is  still  attached 
thereto.  That  March  11,  1908,  said  Cannon,  Judge  and  Bach, 
being  the  board  of  election  commissioners  as  aforesaid,  by  a 
vote  of  two  to  one,  said  Cannon  and  Bach  voting  in  the  af- 
firmative, and  said  Judge  in  the  negative,  entered  of  record 
an  order  refusing  said  petition  and  declining  and  refusing  to 
place  before  the  voters  of  said  city  in  manner  provided  by 
law  upon  a  separate  ballot  at  said  ensuing  election  the  ques- 
tion contained  in  said  petition:  ** Shall  all  places  where 
liquor  is  sold  or  given  away  in  this  city  upon  Sunday  be 
closed  upon  that  day?"  and  still  refuse  to  place  said  question 
before  the  voters  of  said  city  at  said  election  to  be  held  as 
aforesaid. 

That  said  action  and  conduct  of  said  board  of  election  com- 
missioners is  a  violation  of  law  and  contrary  to  their  legal 
duty  and  oath  of  oflfice  and  by  means  thereof  the  said  regis- 
tered voters  who  have  signed  said  petition,  including  the  re- 
lator, are  prevented  from  having  submitted  to  and  placed 
before  the  voters  of  said  city  in  manner  provided  by  law  the 
said  question  at  said  election  to  be  held  as  aforesaid  which 
question  said  registered  voters,  including  the  relator,  are 
justly  and  lawfully  entitled  to  have  submitted  to  the  voters 
of  said  city  in  the  manner  and  at  the  time  as  set  forth  in 
said  petition,  and  which  question  calls  for  the  consideration 
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of  an  opinioD.  on  a  question  of  public  policy  at  a  general 
election  in  the  manner  and  form  as  prescribed  by  the  statutes 
of  the  state  of  Illinois.  The  respondents  have  demurred  to 
said  petition  and  the  cause  came  on  to  be  heard  upon  their 
demurrer. 

Opinion. 

Walker,  J.: — 

In  support  of  the  demurrer,  the  respondents  iSrst  took 
the  broad  ground  that  the  election  commissioners,  in  matters 
of  this  kind,  were  subject  to  no  judicial  authority  whatever, 
either  in  law  or  chancery,  citing  several  cases  supporting 
their  contention  so  far  as  the  jurisdiction  of  a  court  of  chan- 
cery is  concerned.  There  is  no  question  that  chancery  being 
concerned  only  with  property  and  civil  rights  lacks  jurisdiction 
in  matters  involving  rights  purely  political.  But  in  a  recent 
case,  reaffirming  this  principle,  the  supreme  court  of  this 
state  said : 

**If  a  public  officer  chai^d  with  political  administration 
has  disobeyed  or  threatened  to  disobey  the  mandate  of  the 
law,  whether  in  respect  to  calling  or  conducting  an  election, 
or  otherwise,  the  party  injured  or  threatened  with  injury  in 
his  political  rights  is  not  without  remedy.  But  his  remedy 
is  in  a  court  of  law,  and  not  in  a  court  of  chancery."  Peo^ 
pie  V.  Barrett,  203  111.  99,  105,  quoting  Fletcher  v.  Tuttle, 
151  HI.  41. 

MaTidamus  is  a  law  action,  and  this  court  sits  as  a  court  of 
law  in  hearing  it  Therefore,  if  petitioners  have  a  remedy 
in  this  proceeding,  it  is  properly  here. 

Counsel,  however,  contend  that  by  the  statute  known  as 
the  Australian  Ballot  Law,  passed  in  1891  (Laws  1891,  p. 
107),  the  remedy  at  law  is  ousted  and  final  jurisdiction  over 
the  question  involved  in  this  case  vested  in  the  election  com- 
missioners, by  virtue  of  sections  10  and  16  of  said  statute;" 

Section  6  of  the  statute  relates  to  '* nomination  papers;" 

Section  7  to  ** certificates  to  be  filed;" 

Section  10,  so  far  as  it  is  said  to  apply  here,  is  as  follows: 

''Sec.  10.     The  certificates  of  nomination  and  nomination 
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papers  being  so  filed  and  being  in  apparent  conformity  with 
the  provisions  of  this  act,  shall  be  deemed  to  be  valid  unless 
objection  thereto  is  duly  made  in  writing.  Such  objections 
or  other  questions  arising  in  relation  thereto  in  the  case  of 
nomination  of  state  officers  shall  be  considered  by  the  secre- 
tary of  state  and  the  auditor  and  attorney  general  and  the 
decision  of  the  majority  of  these  officers  shall  be  final. 
•  *  *  In  any  case  where  such  objection  is  made,  notice 
shall  forthwith  be  given  to  the  candidates  affected  thereby 
addressed  to  their  places  of  residence  as  given  in  the  nomina^ 
tion  papers  and  stating  the  time  and  place  when  and  where 
such  objections  will  be  considered;  provided,  that  in  cities, 
towns,  or  villages  having  a  board  of  election  commissioners 
such  questions  shall  be  considered  by  such  board  and  its  de- 
cision shall  be  final." 

Section  16,  also  passed  in  1891  (as  amended  in  1899),  is  as 
f  (Allows: 

**Sec.  16.  Whenever  a  constitutional  amendment  or  other 
public  measure  is  proposed  to  be  voted  upon  by  the  people, 
the  substance  of  such  amendment  or  other  public  measure 
shall  be  clearly  indicated  on  a  separate  ballot,  and  two  spaces 
shall  be  left  upon  the  right  hand  margin  thereof,  one  for  the 
votes  lavoring  the  amendment  or  public  measure,  to  be  des- 
ignated by  the  word  *Yes,'  and  one  for  votes  opposing  the 
amendment  or  measure,  to  be  designated  by  the  word  'No,' 
as  in  the  form  herein  given."  (Giving  form.) 

**The  elector  shall  designate  his  vote  by  a  cross  mark,  thus 
(X).  The  said  separate  ballot  shall  be  printed  on  paper  of 
sufficient  size  so  that  when  folded  once  it  shall  be  lai^ 
enough  to  contain  the  following  words,  which  shall  be  printed 
on  the  back:  *  Ballot  for  Constitutional  Amendment,'  or  the 
name  of  any  and  all  public  measures  then  to  be  voted  on. 
This  ballot  shall  be  handed  to  the  elector  at  the  same  time 
as  the  ballot  containing  the  names  of  the  candidates,  and  re- 
turned therewith  by  the  elector  to  the  proper  officer  in  the 
manner  described  by  this  act.  All  provisions  of  this  act  re- 
lating to  ballots  shall  apply  to  this  separate  ballot." 
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The  act  providing  for  the  submission  of  questions  of  pub- 
lie  policy  to  the  electors  was  passed  in  1901  (Laws  of  1901, 
p.  198),  and  is  as  follows: 

**No.  1.  Be  It  Enacted,  etc.,  That  on  a  written  petition 
signed  by  twenty-five  per  cent  of  the  registered  voters  of 
any  incorporated  town,  village,  citj',  township,  county  or 
school  district;  or  ten  per  cent  of  the  registered  voters  of 
the  state,  it  shall  be  the  duty  of  the  proper  election  officers 
in  each  case  to  submit  any  question  of  public  policy  so  peti- 
tioned for,  to  the  electors  of  the  incorporated  town,  village, 
eity,  township,  county,  school  district  or  state,  as  the  case  may 
be,  at  any  general  or  special  election  named  in  the  petition; 
provided,  such  petition  is  filed  with  the  proper  election  offi- 
cers in  each  case  not  less  than  sixty  (60)  days  before  the  date 
of  the  election  at  which  the  question  or  questions  petitioned 
for  are  to  be  submitted. ' ' 

Not  more  than  three  propositions  shall  be  submitted  at  the 
same  election,  and  such  proposition  shall  be  submitted  in  the 
order  of  its  filing. 

**No.  2.  Every  question  submitted  to  electors  shall  be 
printed  in  plain,  prominent  type,  upon  a  separate  ballot  in 
form  required  by  law,  the  same  as  a  constitutional  amend- 
ment or  other  public  measure  proposed  to  be  voted  upon  by 
the  people.  *' 

Counsel  for  respondents  contend  that  there  is  no  remedy 
at  law  to  interfere  with  their  decision  as  to  what  is  or  is  not 
a  question  of  public  policy,  and  hence,  whether  a  proposed 
question  sufficiently  signed  for  and  filed,  as  required  by  law, 
should  or  should  not  be  put  upon  the  ballot ;  that  the  finality 
given  their  decisions  by  section  10  aforesaid  in  relation  to 
** Certificates  of  Nomination,''  ** Nomination  Papers''  and 
^*  Objections"  thereto  must  be  held  to  apply  to  and  govern 
the  Public  Policy  Act  by  virtue  of  section  2  of  that  act,  and 
by  necessary  implication  of  law  as  fully  as  if  expressly  pro- 
vided therein.  '* Necessary  implication  by  law"  means  so 
strong  a  probability  of  an  intention  that  a  contrary  inten- 
tion cannot  be  supposed.  Section  2  provides  for  nothing 
more  than  the  printing  and  form  of  the  ballot  the  same  as  a 
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constitutional  amendment  required  by  section  16.  Section 
16,  after  providing  for  the  form  of  the  ballot,  says,  **  All  pro- 
visions of  this  act  relating  to  ballots  shall  apply  to  this  sep- 
arate ballot."  Therefore,  and  therefrom,  a  ** necessary  im- 
plication of  law,"  is  sought  to  be  deduced  that  section  10  re- 
lating to  nomination  certificates,  nomination  papers  and  ob- 
jections thereto,  and  making  the  commissioners'  decision  final 
thereon,  applies  to  the  public  policy  act  and  makes  their  de- 
cision final  as  to  whether  a  question,  as  a  question  of  public 
policy,  is  proper  to  be  put  upon  the  ballot  or  not. 

It  may  be  noted  that  section  6  and  7  refer  to  "nomina- 
tion papers"  and  ** certificates  of  nomination,"  and  that  sec- 
tion 10  following  is  limited  in  terms  to  them  and  particular- 
izes them  and  the  ** objections"  to  them  and  nothing  more 
as  the  questions  upon,  which  the  decision  of  the  board  shall 
be  final.  I  am  unable  to  perceive  how  or  why  it  can  give  the 
board  the  final  decision  as  to  what  is  or  is  not  a  constitutional 
amendment,  or  what  is  or  is  not  a  question  of  public  policy, 
simply  because  the  law  relating  to  these  matters  contains  pro- 
visions prescribing  the  form  and  printing  of  the  ballots  and 
make  the  other  provisions  of  the  law  ** relating  to  ballots" 
merely,  apply.  Section  10  has  nothing  to  do  with  ballots. 
It  seems  plain  that  it  is  a  special  provision  covering  the  spe- 
cial objects  named  and  cannot  come  under  the  principle  that 
**  whenever  the  provision  of  a  statute  is  general,  everything 
which  is  necessary  to  make  such  provision  effectual  is  sup- 
plied by  the  common  law  and  implication. ' '  There  are  other 
provisions  which  in  my  opinion  cannot  permit  the  public 
policy  act  to  be  reconciled  as  subject  to  the  terms  of  section 
10,  among  them  the  gi\'ing  of  notice  required  upon  objection 
filed.  Under  section  10,  when  objection  is  made,  the  board 
is  required  to  give  notice  to  the  parties  affected,  addressed  to 
their  places  of  residence  as  stated,  notifying  them  of  the  time 
and  place  of  hearing. 

Hence  one  objection  might  require  the  absurdity  of  send- 
ing notices  as  in  this  case  to  174,000  petitioners,  for  they  are 
the  parties  and  the  only  parties  here  affected. 

While  these  reasons  seem  to  me  sufficient  answer  to  meet 


i 


272  Circuit  Courts  op  Illinois. 

the  contention  of  counsel  that  the  election  commissioners  have 
the  final  decision  whether  a  question  properly  is  a  question 
of  public  policy  or  not  and  whether  they  will  submit  it  to  the 
people  or  not.  In  my  opinion  a  better  and  the  true  answer* 
is  this:  That  the  legislature,  for  good  reason,  hereinafter 
stated  deliberately,  meant  that  they  should  not  have  such 
power,  and  therefore  intentionally  withheld  it. 

The  doctrine  of  implications  does  not  go  to  the  extent  of 
supplying  things  which  were  intentionally  omitted  by  the 
legislature. 

In  view  of  the  multitude  of  political  offices  to  be  filled 
and  the  frequent  attendant  strife,  there  may  be  sound  policy, 
good  reason  and  common  sense  in  having  final  decisions  upon 
contested  nominations  by  a  board  of  election  commissioners 
at  the  earliest  possible  moment,  but  there  can  be  no  good  rea- 
son, policy  or  saise  in  committing  to  such  a  board  absolutely 
final  decision  upon  a  question  directly  affecting  one  of  the 
fundamental  principles  of  government,  the  constitutional 
right  of  the  people  "to  make  known  their  opinions  to  their 
representatives."  Const,  sec.  17,  art.  II.  Bill  of  Rights, 
and  the  Public  Policy  Act,  is  a  formalized  and  enacted 
method  of  making  the  people's  opinions  known. 

Such  absolute  and  unconditional  fijiality  of  decision  vested 
in  such  a  board,  so  far  as  the  point  in  question  is  concerned, 
would  place  the  board  above  the  supreme  com^t  of  the  state, 
make  the  commissioners  final  interpreters  and  arbiters  of  the 
constitution  itself,  and  render  it  possible  for  an  unscrupulous 
board  to  permit  only  such  question  of  constitutional  amend- 
ment— ^public  policy  and  public  measures — ^to  be  submitted  to 
the  people  as  it  might  approve,  or,  indeed,  to  withhold  them 
from  the  people  altogether  and  throttle  their  voice  at  will. 

That  is  why  I  say  that  the  legislature  surely  never  in- 
tended that  such  should  be  the  law.  A  contrary  holding  is 
too  preposterous  to  be  suggested,  much  less  to  be  endured. 

Respondents  contend  that  if  there  is  a  remedy  the  proper 
one  is  by  way  of  ** certiorari.*'  This  is  not  a  proceeding  for 
a  writ  of  certiorari,  nor  is  the  court  concerned  whetlier  cer- 
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tiorari  would  or  would  not  be  a  better  remedy.  The  statute 
provides : 

**Tlie  proceedings  for  a  writ  of  mandamus  shall  not  be 
dismissed  nor  the  writ  denied  because  the  petitioner  may- 
have  another  specific  legal  remedy,  where  such  writ  will  afford 
a  proper  and  sufficient  remedy."  2  Starr  &  Curtis,  Rev. 
Stat.  ch.  87,  sec.  9. 

The  question  then  is:  Does  m^andamus  lie?  It  does,  if 
the  petitioners  show  that  they  have  a  clear  legal  right  to  have 
the  thing  done  which  they  ask  to  be  done  and  that  it  is  the 
clear  legal  duty  of  the  respondents  to  do  it. 

In  other  words,  if  the  petitioners  presented  to  the  board  of 
election  commissioners  a  ** question  of  public  policy''  under 
the  public  policy  act,  as  alleged  in  the  petition  it  is  clearly 
the  duty  of  the  board  to  put  that  question  upon  the  ballot. 
If  not,  the  board  did  right  in  refusing  the  petition. 

The  form  of  the  question  petitioned  to  be  submitted  is: 
**  Shall  all  places  where  liquor  is  sold  or  given  away  in  this 
city  upon  Sunday  be  closed  upon  that  day?" 

The  majority  commissioners  correctly  say,  in  their  decision 
attached  to  the  petition  as  an  exhibit,  that  the  intent  of  the 
public  policy  statute  **is  to  procure  an  expression  of  public 
sentiment  upon  some  policy  of  government  for  the  purpose 
of  bringing  about  through  the  proper  channel,  either  the 
enactment  of  a  new  law  or  the  repeal,  modification  or  amend- 
ment of  one  already  upon  the  statute  books;"  they  further 
say:  **That  there  is  now  in  full  force  and  effect  in  this  state 
a  statute  prohibiting  all  such  plaees  remaining  open  Sun- 
days;" that  a  negative  vote  on  the  question  **  would  mean  that 
the  voters  had  declared  that  the  saloons  should  remain  open 
regardless  of  the  law;"  that  the  question  proposed  **i8  not 
whether  the  law  should  be  repealed;  it  is  not  wjiether  the 
law  should  permit  saloons  to  remain  open  on  Sundays;  but 
it  is  whether  a  law,  now  in  force  shall  or  shall  not  be  obeyed." 

I  again  agree  with  the  commissioners  when  they  hold  as 
they  do  that  **a  question  cannot  be  one  of  public  policy 
which  embodies  a  plan  of  action  in  violation  of  law;"  or 
13 
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'* against  the  enforcement  of  the  law/'  They  also  hold  that 
the  proposed  question  does  so  embody  such  plan  of  action 
and  deny  the  petition  for  that  reason. 

On  the  other  hand,  the  petitioners  contend  that  the  ques- 
tion clearly  is  one  of  public  policy  as  above  defined  by  the 
commissioners  themselves,  and  can  by  no  reasonable  construc- 
tion, in  all  the  circumstances,  be  construed  to  be  anything 
else;  and,  therefore,  it  is  entitled  to  be  put  upon  the  ballot. 
Upon  the  correct  determination  of  this  issue,  depends  the  pe- 
titioners' right  to  the  writ 

The  petitioners  in  argument  contend  that  in  construing 
their  motives,  as  the  commissioners  did,  they  took  no  consid- 
eration of  many  well  known  local  conditions;  the  fight  for 
the  constitutional  amendment  providing  for  a  charter  to  give 
Chicago  home  rule,  the  new  charter  itself  and  its  passage  by 
the  legislature  giving  Chicago  home  rule  in  all  matters  of  do- 
mestic concern,  but  one,  expressly  withholding  it  from  the 
city  so  far  as  the  question  of  Sunday  opening  or  closing  was 
concerned;  and  the  overwhelming  defeat  of  the  charter  due 
in  most  part,  it  is  claimed,  to  that  fact.  The  petitioners  urge 
their  right  to  an  expression  of  the  sentiment  of  the  com- 
munity as  to  whether  this  city  is  in  favor  of  an  open  Sunday 
or  a  closed  one  for  the  purpose  of  indicating  their  desire  to 
their  representatives  in  the  next  legislature,  so  that  they  may 
have  the  benefit  of  such  expression  at  its  next  session,  and 
give  the  people  home  rule  on  this  question  if  they  express  a 
desire  to  have  it;  that  petitioners'  agitation  for  and  intention 
to  seek  such  legislature  were  and  are  matters  of  common 
knowledge  in  the  community  and  well  known  to  said  com- 
missioners; that  all  these  considerations  deliberately  have 
been  ignored  by  said  commissioners  who  have  gone  out  of 
their  way  to  put  a  forced,  wrong,  and  in  the  circumstances, 
wholly  unreasonable  construction  upon  the  proposed  ques- 
tion, neither  in  any  way  expressed  therein  nor  reasonably  to 
be  inferred  therefrom  and  upon  that  construction  have  de- 
clared the  question  to  be  not  a  question  of  public  policy  at 
all. 
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It  is  conceded  that  if  the  question  presented  was  not  a 
question  of  public  policy  the  petition  was  properly  refused. 

If  it  did  present  a  question  of  public  policy,  the  board  had 
no  right  to  deny  it 

Assuming,  as  contended,  that  the  board  had  a  certain 
amount  of  discretion  in  determining  the  question,  neverthe- 
less if  in  doing  so  it  has  refused  a  petition  which  does  pre- 
sent a  question  of  public  policy,  it  is  in  contemplation  of  law 
guilty  of  an  abuse  of  that  discretion.  That  mandamms  will 
lie  in  such  ca^e  is  not  denied  and  needs  no  citation  of  authori- 
ties. 

The  construction  put  by  the  board  upon  the  proposed  ques- 
tion is  hereinbefore  stated. 

It  must  be  and  indeed  is  admitted  that  the  question  in  it- 
self and  standing  alone  without  reference  to  the  existing  stat- 
ute is  properly  a  question  of  public  policy. 

Respondents'  counsel  say  that  probably  it  would  have  been 
ordered  on  the  ballot  but  for  the  contentions  of  the  objectors 
who  appeared  against  it  and  whose  objections  were  consid- 
ered. 

The  law  does  not  contain  any  provisions  for  the  filing  or 
hearing  of  objections  to  proposed  questions  of  this  kind, 
public  measures  or  constitutional  amendments.  However, 
in  a  proper  case,  I  see  no  reason  why  objectors  may  not  ap- 
pear before  the  board  as  amid  curiae,  so  to  speak,  and  make 
known  their  objections  to  aid  it  in  keeping  free  from  error; 
and  it  is  within  the  power  of  the  board  to  frame  reasonable 
rules  to  that  end. 

In  view  of  all  the  surrounding  circumstances,  the  conclu- 
sion seems  irresistible  that  the  board  has  construed  and 
treated  this  question  as  a  purely  academic  proposition ;  with- 
out giving  the  174,146  petitioners  due  benefit  of  presump- 
tions that  exist  in  their  favor,  among  them  the  presumption 
of  **good  intent  as  against  bad  intent;"  the  presumption 
** against  absurdity,'*  which  merely  means  the  presumption 
in  favor  of  ordinary  common  sense ;  the  presumption  *  *  against 
doing  a  vain  or  useless  thing,'*  which  in  this  case  would  be 
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planning  action  for  the  nonenforcement  of  a  law,  which,  as 
everybody  knows,  is  not  enforced  now ;  and  also  without  look- 
ing at  the  question  in  the  light  of  contemporary  local  history 
and  conditions  above  referred  to,  unless  as  against  all  this 
it  still  can  be  said  that  the  question  embodies  a  ''plan  of  ac- 
tion in  violation  of  law." 

If  it  can  be  pointed  out  that  a  negative  vote  upon  the 
question  would  embody  or  result  in  any  "plan  of  action"  in 
violation  of  law  or  against  its  enforcement  which  could  not 
be  fully  as  well  undertaken  or  could  not  be  quite  as  lawfully 
and  effectively  met  and  dealt  with  by  the  law  and  the  civil 
authorities  after  such  vote  as  before,  the  objection  might  be 
held  to  be  good  and  well  taken. 

Let  us  assume  that  the  vote  has  been  taken,  that  it  is  nega- 
tive, that  is,  against  closing  all  places  where  liquor  is  sold  or 
given  away  on  Sunday.  What  is  the  result?  So  far  as  the 
law  or  the  enforcement  of  the  law  is  concerned,  how  is  the 
situation  changed  in  the  slightest  degree?  What  **plan  of 
action"  is  the  community  left  to  encounter?  The  law  re- 
mains precisely  the  same;  precisely  the  same  officers  of  the 
law  remain  under  precisely  the  same  oaths  and  obligations 
and  with  the  same  powers  to  enforce  it  and  under  precisely 
the  same  penalties  as  before  for  not  enforcing  it. 

When  this  question  was  asked  at  the  hearing,  counsel  for 
respondents  frankly  admitted  that  in  respect  of  the  things 
mentioned  there  would  be  no  change,  the  situation  would  re- 
main the  same. 

What  then  is  the  net  result  of  the  vote  but  a  mere  express- 
sion  of  opinion  upon  the  question  of  the  public  policy  as  to 
Sunday  opening  or  Sunday  closing? 

Respondents'  only  answer  is  that  such  vote  might  be  mis- 
construed by  the  lawless  and  leave  room  for  argument  on 
their  part  that  it  meant  a  declaration  in  favor  of  non-en- 
forcement of  the  law. 

The  reason, — the  mere  possibility  of  an  aftermath  argu- 
ment, even  if  sound — is  not  of  sufficient  force  to  disfranchise 
the  people  and  deprive  them  of  their  constitutional  and  legal 
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right  to  an  expression  of  their  opinion.  The  reason  how- 
ever, is  not  only  not  sound,  but  is  destructive  of  itself;  be^ 
eause  a  complete  answer  to  the  argument  suggested  would  be 
the  decision  of  a  court  of  competent  jurisdiction  to  the  con- 
trary; this  court  now  holding  as  it  does  that  the  question 
does  not  embody  and  cannot  by  any  reasonable  construction 
be  held  to  embody  any  plan  of  action  in  violation  of  law  or 
declaration  for  its  non-enforcement. 

For  the  reasons  stated,  the  court  further  holds  that  the 
question  proposed  clearly  is  a  question  of  public  policy,  not 
academic  merely,  but  of  vital  interest  to  the  whole  commu- 
nity, that  the  petitioners  have  a  clear  legal  right  to  have  it 
put  upon  the  ballot  and  that  it  is  the  clear  legal  duty  of  the 
board  of  election  commissioners  to  put  it  there. 

Therefore,  the  order  of  the  court  will  be  that  the  demur- 
rer is  overruled  and  that  the  writ  of  mandamus  issue,  as 
prayed. 


(Supreme  Court  of  Illinois.) 

People  of  the  State  of  Illinois  ex  rel.  John  Eoelling 

vs. 
John  C.  Cannon,  Thomas  F.  Judge  a,^d  Abel  A.  Bach,  Con- 
stituting the  Board  of  Election  Commissioners  of  the 
City  of  Chicago  and  Isaac  N.  Powell  Chief  Clerk  of 
said  Board. 

(March  31.  1908.) 

1.  Mandamus — ^Natube  op  Remedt  Under  Illinois  Statutes.    Under 

the  Illinois  statutes,  mandamus  is  no  longer  a  prerogative  but 
Is  nothing  more  than  an  ordinary  action  at  law  where  it  is  the 
appropriate  remedy. 

2.  Appeal — Perfection  of — Stat  of  PROCEEDiNa — ^Necessity  of  Bond. 

Where  a  bond  is  required  in  order  to  perfect  an  appeal,  the 
proceedings  in  the  lower  court  are  not  stayed  until  the  bond 
is  filed.  The  filing  of  a  bond  is  a  necessary  part  of  the  pro- 
ceedure  In  perfecting  an  appeal. 
3«  Appeal — ^Perfection  of  Under  Section  98  of  PRAcncE  Act — 
Ne«£8sitt  of  Bond^Stay  of  Progeedinos.    Where  appellant  is 
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of  the  class  mentioned  in  section  98  of  the  practice  act,  the 
giving  of  a  bond  is  not  essential  to  perfect  his  appeal  and  the 
proceedings  are  stayed  without  him  giving  the  same. 
4.  MANDAMua — Granting  of  Wmt — Effect  of  Appeai^  Where  a 
writ  of  mandamus  has  been  granted,  the  perfection  of  an  appeal 
suspends  the  force  of  the  Judgment  the  same  as  in  any  ordinary 
action  at  law  and  stays  all  proceedings  until  the  appeal  is 
decided. 

Motion,  appellants  (respondents  below)  for  a  supersedeas. 
Heard  before  Judge  Orrin  N.  Carter,  of  the  Supreme  Court  in 
chambers  at  Chicago.    The  facts  are  stated  in  the  opinion. 

Walter  L,  Fisher  and  Frank  D.  Ayers,  for  appellants  (re- 
spondents below). 

Levy  Mayer  and  Harry  Ruhens,  for  appellee  (petitioner 
below). 

Carter,  J. : — 

A  petition  was  filed  in  the  circuit  court  of  Cook  county  to 
compel  the  election  commissioners  to  print  a  certain  question 
on  the  ballot  for  the  coming  April  election.  After  a  hear- 
ing the  court  granted  the  prayer  of  the  petition,  and  from 
that  decision  an  appeal  has  been  perfected  to  the  supreme 
court  of  the  state.  The  respondents  have  presented  a  mo- 
tion that  a  writ  of  supersedeas  be  issued  on  this  appeal  under 
section  98  of  the  Practice  Act. 

At  the  threshold  I  am  met  with  the  question  whether  the 
perfecting  of  the  appeal  operates  as  a  stay  of  the  proceedings 
in  the  lower  court.  If  it  does,  then  it  is  unnecessary  to  hear 
the  other  questions  involved,  for  no  matter  what  action  I 
might  finally  take  on  the  question  of  the  supersedeas,  all 
parties  would  not  be  legally  bound  to  follow  the  finding. 
Generally  speaking,  it  is  unwise  for  any  court  to  attempt  to  de- 
cide a  moot  question. 

I  have  given  the  subject  as  to  whether  the  appeal  in  this 
case  operates  as  a  stay  as  thorough  and  careful  an  examina- 
tion as  the  limited  time  would  permit. 

Section  10  of  chapter  87,  Kurd's  Statutes,  1905,  p.  1351, 
states  that  appeals  and  writs  of  error  in  mandamus  are  taken 
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and  prosecuted  in  the  same  manner,  upon  the  same  terms 
and  with  like  effect  as  in  other  civil  cases.  Since  this  statute 
was  enacted  it  has  been  frequently  decided  that  the  writ  of 
mandamus  is  not  now,  as  formerly,  a  prerogative  writ,  but 
under  the  statute  it  is  nothing  more  than  an  ordinary  action 
at  law  in  cases  where  it  is  the  appropriate  remedy,  and  that 
it  is  governed  by  the  same  rules  of  pleading  as  are  applicable 
to  any  other  actions  at  law.  People  v,  Weber,  86  111.  283; 
Dement  v,  Rohker,  126  111.  174;  People  v.  Crabb,  156  111.  155; 
People  v.  City  of  Chicago,  193  111.  507;  People  v.  Board  of 
Trade,  193  111.  577. 

The  better  considered  doctrine  now  is  that  the  writ  in  the 
United  States  has  lost  its  prerogative  aspect,  and  is  to  be  re- 
garded much  in  the  nature  of  an  ordinary  action  between 
the  parties,  and  as  a  writ  of  right  to  the  extent  to  which  the 
party  agreed  shows  himself  entitled  to  this  particular  species 
of  relief./  High  on  Extraordinary  Legal  Remedies,  3rd  ed. 
sec.  4. 

**It  is  equally  well  settled,''  said  Chief  Justice  Taney,  of 
the  United  States  supreme  court  in  Commonwealth  v.  Denni- 
son,  24  Howard,  66,  97,  **that  a  m^ndamtLs  in  modern  prac- 
tice is  nothing  more  than  an  action  at  law  between  the  par- 
ties, and  is  not  now  regarded  as  a  prerogative  writ.  It  un- 
doubtedly came  into  use  by  virtue  of  the  prerogative  power 
of  the  English  Crown,  and  was  subject  to  regulations  and 
rules  which  have  long  since  been  disused.  But  the  right  to 
the  writ,  and  the  power  to  issue  it,  has  ceased  to  depend  upon 
any  prerogative  power,  and  it  is  now  regarded  as  an  ordinary 
process  in  cases  to  which  it  is  applicable." 

To  the  same  effect  is  Merrill  on  Mandamus,  sec.  309;  2 
Spelling  on  Extraordinary  Remedies,  2nd  ed.,  par.  1713;  El- 
liott on  Appellate  Procedure,  sec.  394. 

The  hurried  examination  I  have  been  able  to  give  the  au- 
thorities cited  by  these  text  writers  leads  me  to  believe  that 
the  general  trend  of  decisions  by  the  various  state  courts  of 
last  resort  in  this  country,  especially  where  the  statute  is 
anything  like  our  own,  is  substantially  to  the  same  effect. 
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Where  the  lower  court,  under  the  statute  and  by  an  order 
requires  a  bond  to  be  filed  in  order  to  perfect  an  appeal  to 
the  supreme  or  appellate  court,  the  proceedings  in  the  lower 
court  will  not  be  stayed  until  the  bond  has  been  filed.  Simp- 
son V.  Alexander,  10  111.  260;  Blackerby  v.  People,  10  111. 
266 ;  Reynolds  v.  Perry,  11  111.  534. 

But  the  reasoning  of  those  decisions  is  all  to  the  effect  that 
the  filing  of  the  appeal  bond  is  a  necessary  part  of  the  pro- 
cedure in  perfecting  the  appeal. 

In  this  proceeding  it  seems  to  be  admitted  that  under  sec. 
98  of  the  Practice  Act  respondents  are  not  required  to  file 
a  bond.    Holmes  v.  City  of  Mattoon,  111  111.  27. 

They  have  taken  all  the  steps  required  of  them  by  law  to 
perfect  the  appeal. 

In  Cowan  v.  Curran,  216  111.  598,  the  court  said,  page  623 : 
'*When  an  appeal  is  perfected,  the  jurisdiction  and  control 
of  the  court  below  cease,  and  the  appeal  becomes  a  stay  of 
all  proceedings  to  enforce  the  execution  of  the  judgment  or 
decree." 

To  the  same  effect  is  Oakes  v.  Williams,  107  111.  154 ;  Shirk 
V.  Grwvel  Road  Co,,  110  111.  661 ;  Smith  v.  Chytraus,  152  111. 
664. 
-    See  also  on  this  subject  Perteet  v.  People,  70  III.  171. 

Unless  mandamus  is  different  from  an  ordinary  law  pro- 
ceeding in  this  state,  then  under  these  authorities  it  seems 
quite  evident  that  the  appeal  must  act  as  a  stay  of  the  pro- 
ceedings in  the  trial  court. 

In  discussing  whether  an  appeal  from  a  writ  of  injunc- 
tion has  the  effect  of  suspending  the  writ  pending  the  ap- 
peal, it  is  stated  in  High  on  Injunctions,  4th,  ed.,  see.  169Sa 
that  in  prohibitory  injunctions  the  court  which  granted  the 
writ  has  the  power,  pending  the  appeal  to  punish  for  its 
violation,  but  that  this  is  true  only  in  that  class  of  injunc- 
tions; but  where  the  decree  appealed  from  grants  a  manda- 
tory injunction  or  one  which,  although  prohibitory  in  form, 
is  mandatory  in  substance,  the  rule  is  equally  as  well  estab- 
lished that  the  perfecting  of  an  appeal  from  the  final  decree 
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will  have  the  effect  of  suspending  the  operation  of  the  injunc- 
tion during  the  pendency  of  the  appeal,  and  in  such  case  the 
court  is  without  jurisdiction  to  punish  the  defendant  against 
whom  the  injunction  runs  for  failure  to  perform  the  acts  re- 
quired by  the  writ. 

In  discussing  this  same  question  in  Barnes  v.  Chicago  Ty- 
pagmphical  Umon,  232  111.  402,  it  is  stated:  ** There  are 
judgments  and  decrees  which  require  something  to  be  done 
for  their  enforcement  and  there  are  others  which  are  simply 
prohibitory  or  self-executing,  and  others  partake  of  the  na*- 
ture  of  both.  A  prohibitory  decree  which  does  not  require 
anything  to  be  done  is  self-executing.  It  requires  no  pro- 
cess, but  by  force  of  the  decree  itself  the  party  is  bound  to 
desist  from  the  prohibited  act.  If  an  injunction  is  of  a 
mandatory  character,  requiring  something  to  be  done,  or  if 
negative  in  terms  but  with  the  same  effect,  a  proceeding  for 
contempt  in  refusing  to  obey  it  is  in  the  nature  of  an  execu- 
tion to  enforce  the  command." 

An  appeal  would  stay  any  such  proceeding,  while  it  would 
have  no  such  effect  with  respect  to  the  power  of  the  court  to 
<;ompel  obedience  to  a  self  executing  decree.  Maiidcmius  is 
Tery  similar  in  effect  to  a  mandatory  injunction,  one  being 
a  common  law  and  the  other  a  chancery  proceeding.  26  Am. 
&  Eng.  Ency.  143  and  cases  cited. 

The  writ  of  mandarrius  in  this  case  is  not  self  executing. 
It  requires  the  issuing  and  serving  of  process  in  execution 
of  the  judgment.  Manifestly,  under  section  10  of  our  stat- 
ute on  mandamus,  and  the  decisions  heretofore  cited,  a  maur 
damns  proceeding  is  an  ordinary  action  at  law  and  is  sul>- 
ject  to  review  on  writ  of  error  or  appeal  as  any  other  case. 
High  on  Extraordinary  Legal  Remedies,  3rd  ed.,  sec.  4. 
2  Spelling  on  Extraordinary  Legal  Remedies,  2nd  ed.,  1713. 

Section  98  of  the  Practice  Act  is  not  in  conflict  with  this 
-conclusion. 

I  appreciate  the  grave  importance  of  the  questions  in- 
volved in  this  proceeding.  These  controverted  questions 
•ought  to  be  settled  in  such  a  manner  that  all  interested,  and 
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that  means  the  entire  community,  would  accept  the  settle- 
ment as  final,  not  only  for  this  election,  but  also  for  all  ac- 
tions in  the  future  elections. 

If  the  appeal  in  this  case  acts  as  a  supersedeas,  it  would  not 
be  appropriate  here  to  consider  and  decide  what  counsel  have 
termed  the  merits  of  the  question.  If  the  appeal  so  operates, 
then  the  evils  that  counsel  insist  must  grow  out  of  the  delay 
caused  thereby,  are  questions  that  should  be  addressed  to  the 
legislature,  and  not  to  the  courts.  It  is  the  duty  of  the  judi- 
ciary to  construe  the  law  as  they  find  it,  and  no  public  rea^- 
son,  however  important,  can  justify  a  court  in  failing  to  fol- 
low the  plain  provisions  of  the  law.  If  any  other  rule  were 
to  obtain,  it  would  soon  cause  the  construing  of  laws  and  the 
enforcement  of  judgments  to  be  within  the  mere  discretion 
of  the  judges.  The  rights  and  liberties  of  citizens  cannot 
be  made  to  depend  for  their  security  on  the  arbitrary  will 
of  any  public  official — and  least  of  all  the  judiciary. 

As  Justice  Story,  of  the  United  States  supreme  court  said, 
in  United  States  v.  Dickson,  15  Pet.  141,  162:  *'It  is  not  to 
be  forgotten,  that  ours  is  a  government  of  laws,  and  not  of 
men;  and  that  the  Judicial  Department  has  imposed  upon 
it,  by  the  Constitution,  the  solemn  duty  to  interpret  the  laws, 
in  the  last  resort;  and  however  disagreeable  that  duty  may 
be  ••  *  it  is  not  at  liberty  to  surrender,  or  to  waive 
it.''. 

The  evils  that  may  arise  from  my  undertaking  to  settle 
this  subject  on  the  merits,  as  a  moot  question,  would  be  far 
greater  than  any  that  can  arise  from  following  what  I  be- 
lieve to  be  the  law. 

The  appeal  is  this  case  having  been  perfected,  operates,  in 
my  judgment,  as  a  supersedeas,  and  stays  all  proceedings 
until  the  appeal  is  decided. 

In  view  of  what  has  been  said,  any  further  action  on  my 
part  would  be  futile  and  without  justification. 
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(Circuit  Court  of  Cook  County.) 

People  ex  rel.  Fitzpatrick  and  Cniice 

vs. 
John  C.  Cannon,  Abel  A.  Bach,  and  Thomas  F.  Judge,  Elec- 
tion Commissioners  of  the  City  of  Chicago. 

(March  23,  1907.) 

1.  Public  Policy   Act — ^Refusal   of  Election   Commissioners   to 

Comply  With  Petition  Thereunder — Remedy  by  Mandamus — 
.Jurisdiction  of  Circuit  Court.  If  the  election  commissioners 
'Erhitrarily  in  disregard  of  the  provisions  of  the  public  policy 
law  refuse  to  place  a  proper  question  signed  by  the  requisite 
number  of  electors,  upon  the  ballot,  the  circuit  court  has  juris- 
diction to  compel  them  by  mandamus  to  discharge  their  duty 
in  that  respect. 

2.  Statutes — Construction   of,  Where  Meaning  Clear — Duty  of 

Court.  It  Is  an  elementary  rule  of  construction  to  first  look 
at  the  language  of  an  enactment,  and  if,  from  the  words  used, 
the  meaning  is  clear  and  plain,  it  is  the  duty  of  the  court  to 
declare  the  meaning  of  the  law  to  be  as  the  words  Indicate.  In 
such  a  case,  there  is  strictly  no  need  for  construction. 

3.  Public  Policy  Act — ^Number  of  Propositions  to  be  SuBMirraa)— 

Order  of  Precedence.  The  public  policy  law  provides  that  but 
three  questions  may  be  submitted  at  any  one  election.  Any 
number  of  petitions  may  be  filed  with  the  board  of  election 
commissioners,  but  only  the  first  three  in  order  of  their  filing 
can  be  submitted  to  the  electors. 

4.  Public  Policy  Act — Appfsabance  of  More  Than  One  Question  on 

ANY  one  Petition.  Under  the  public  policy  statute,  while  three 
questions  may  be  submitted  at  one  election,  but  one  question 
can  appear  on  any  one  petition.  If  a  petition  contains  more 
than  one  question  to  be  submitted,  the  whole  is  a  nullity. 

Petition  for  writ  of  mandaimiis.  Heard  before  Judge 
Richard  S.  Tuthill.  The  facts  are  stated  in  the  opinion  of 
the  court. 

Addison  Blakely,  for  petitioners. 

Frank  D.  Ayers,  for  respondents. 

Tuthill,  J.: — 

The  question  I  am  called  upon  to  decide  in  this  case  arises 
as  to  the  proper  construction  of  what  is  commonly  known  as 
the  ** public  policy''  law  of  the  state  enacted  by  the  general 
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assembly,  and  approved  May  11,  1901.  (Hurd's  Revised 
Statutes,  1905,  page  967.) 

The  petition  alleges  that  pursuant  to  this  statute  petition- 
ers and  many  thousands  (the  required  number)  of  other 
citizens  of  Chicago  signed:  **A  certain  petition  known  as 
the  Emergency  Referendum  Petition  a  copy  of  which  is  at- 
tached to  and  made  a  part  of  the  petition  in  which  petition 
three  questions  are  asked  to  be  submitted,  which  are  as  fol- 
lows: 

First:  "For  the  approval  of  ordinances  substantially  in  the 
form  of  the  pending  ordinance  (reported  to  the  city  council 
of  the  city  of  Chicago,  on  January  15,  A.  D.  1907)  authorizing 
the  Chicago  City  Railway  Company  and  the  Chicago  Railways 
Company,  respectively,  to  construct,  maintain  and  operate 
street  railways  in  said  city,  and  providing  for  the  purchase 
thereof  by  the  said  city  or  its  licensee." 

Second:  *' Shall  the  city  council  proceed  by  condemnation 
under  the  Mueller  law  to  acquire  and  equip  a  complete,  mod- 
em, unified  street  railway  system  with  one  fare  and  universal 
transfers  for  the  entire  city,  instead  of  passing  the  pending 
franchise  ordinance  1 ' ' 

Third :  '*  Shall  the  legislature  repeal  the  Sunday  closing  laws 
which  forbid  under  penalty  attending  or  taking  part  in  amuse- 
ments or  diversions,  maintaining  open  bars,  and  engaging  in 
business  or  work  on  Sunday?*' 

It  is  alleged  and  conceded  for  the  purpose  of  this  hearing, 
at  least,  that  the  requisite  number  of  signatures  of  electors  are 
attached  to  said  petition  to  require  the  submission  of  a  ques- 
tion to  the  voters  for  their  decision.  It  is  further  alleged  that 
when  this  petition  was  presented  to  John  C.  Cannon,  Thomas 
F.  Judge  and  Abel  A.  Bach,  election  commissioners,  they  and 
each  of  them  refused  and  still  refuse  to  print  said  three  prop- 
ositions, or  either  or  any  of  them  upon  the  ballot  at  the  elec- 
tion, April  2, 1907,  *Mn  accordance  with  the  tenor  of  said  peti- 
tion, and  in  pursuance  of  the  duty  imposd  upon  them  specifi- 
cally by  the  provisions  of  said  public  policy  act,  which  said 
refusal  is  incorporated  in  an  opinion  by  said  commissioners 
rendered  by  them  on  the  21st  day  of  February,  1907,  a  copy  of 
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which  is  attached  hereto  and  marked  Exhibit  B.  to  which  for- 
mal  exception  and  protest  was  then  and  there  made  by  attor- 
neys for  these  petitioners." 

The  writ  of  mandamus  is  herein  prayed  to  compel  the  plac- 
ing of  said  above-mentioned  three  questions  contained  in  said 
petitions  upon  the  ballot  by  said  election  commissioners. 

If  the  election  commissioners  have  arbitrarily,  in  disregard 
for  the  provisions  of  the  law^,  refused  to  place  said  propositions 
upon  the  ballot,  then  I  am  of  the  opinion  that  this  court  ought 
to  issue  its  writ  of  mandamus  to  compel  them  to  discharge  the 
duty  which  the  statute  imposes  upon  them  in  this  respect. 
Was  the  petition  a  valid  and  legal  petition?  This  involves 
this  other  question :  Does  the  law  permit  more  than  one  ques- 
tion to  be  signed  for  by  petitioners  upon  one  and  the  same 
petition  ? 

An  elementary  rule  of  construction  is  first  to  look  to  the 
language  of  an  enactment,  and  if,  from  the  words  used,  the 
meaning  is  clear  and  plain,  it  is  the  duty  of  the  court  to  de- 
clare the  meaning  of  the  law  to  be  as  the  words  used  indicate. 
In  such  case  it  is  not  needed  to  go  further  in  citing  other 
rules  of  construction,  for  there  is  no  need  of  construction. 
This  law  declares  that  **on  a  written  petition  signed''  etc., 
**it  shall  be  the  duty  of  the  proper  election  officers  in  each 
case  to  submit  any  question  of  public  policy  so  petitioned  for" 
to  the  electors,  etc.  **  Provided,  such  petition  is  filed  with  the 
proper  election  officers  in  each  case  not  less  than  sixty  days  be- 
fore the  date  of  the  election  at  which  the  question  or  questions 
petitioned  for  are  to  be  submitted.  Not  more  than  three 
propositions  shall  be  submitted  at  the  same  election,  and  such 
proposition  shall  be  submitted  in  the  order  of  its  filing." 

The  right  secured  in  the  organic  law,  section  17,  article  II, 
Bill  of  Rights,  to  the  people  **to  make  known  their  opinions  to 
their  representatives  and  to  apply  for  redress  of  grievances," 
will  in  no  way  be  denied  or  frittered  away  by  technical  and 
subtle  reasoning.  At  the  same  time  it  was  most  proper  for  the 
representatives  of  the  people  in  the  legislative  body  to  provide 
an  orderly  and  appropriate  method  whereby  the  opinions  of 
the  people  might  be  definitely  and  clearly  made  known  to  their 
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representatives,  so  that  frauds  upon  the  people  themselves 
might  not  be  made  easy  or  possible  of  perpetration.  It  was 
most  necessary  and  proper  to  guard  the  exercise  of  this  impor- 
tant right  of  the  people  so  that  the  people  should  not  them- 
selves be  deceived  or  misled  and  made  to  seem  to  ask  for  that 
which  they  did  not  in  fact  intend  or  desire.  In  order  to  en- 
able the  voter  to  express  his  wish,  the  issue  presented  to  him 
should,  so  far  as  is  practicable,  be  segregated  from  others,  for 
it  is  only  possible  for  him  to  give  an  aflSrmative  or  negative 
answer,  *'Yes"  or  **No",  and  by  a  cross  opposite  the  question 
he  is  to  answer  by  his  vote  to  signify  his  wish.  In  order  that 
the  voter  should  not  be  confused  and  thus  fail  to  express  his 
real  wish,  the  legislature  wisely  limited  the  number  of  ques- 
tions which  might  be  submitted  at  any  election  to  three,  and  by 
requiring  the  petitions  to  be  signed  by  25  per  cent,  of  the  reg- 
istered voters. 

But  these  are  not  the  only  things  which  are  required.  All 
the  words  of  a  statute  are  to  be  considered  and  given  weight  in 
determining  the  scope  and  meaning  of  the  law.  The  three 
questions  to  be  submitted  are,  I  may  state,  distinct  and  may  be, 
usually  are,  incongruous.  There  is  no  limit  to  the  number  of 
petitions  which  may  be  presented  to  the  election  commissioners 
and  filed.  Any  one  interested  may  present  a  proposition,  and 
if  it  has  the  required  signatures,  he  may  present  it  for  "fil- 
ing." When  the  time  within  which  petitions  may  be  submit- 
ted has  expired,  then  the  duty  of  the  commissioners  is  to  con- 
sider: 

First.  The  order  of  the  filing  of  the  petitions  according  to 
the  dates  when  presented;  for  the  law  declares  that,  **such'' 
(each)  '^proposition  shall  he  svhmitted  in  the  order  of  its 
filing.'' 

It  is  argued  that  the  provisions  of  the  law  will  be  complied 
with  if  the  *' propositions"  are  submitted  in  the  order  in  which 
they  are  placed  on  the  petitions.  But  this  is  not  what  the  law 
says.  The  ''filing"  is  the  fact  which  the  law  declares  as  fix- 
ing the  order  of  submission,  and  neither  the  commissioners  or 
even  the  court  has  a  right  to  declare  ''that  anj''  other  fact 
shall  be  considered  in  order  to  determine  the  order  of  the 
submission  of  the  three  propositions." 
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It  seems  to  me  that  this  consideration  is  conclusive  of  the 
contention  in  this  case,  namely :  that  only  one  proposition  can 
be  presented  in  one  and  the  same  petition.  A  consideration  of 
other  words  in  the  law,  however,  sustains  this  view.  It  is 
declared  to  be  the  duty  of  the  election  officers  *'in  each  case 
to  submit  a7iy  question."  Had  the  legislature  intended  that 
an  unlimited  number  of  questions,  or  that  more  than  one 
question  could  be  petitioned  for  in  one  and  the  same  petition, 
why  did  they  say  **aiiy  question,"  using  the  singular  num- 
ber, rather  than  the  plural,  questions?  The  mention  of  one 
is  the  exclusion  of  the  other. 

It  is  ingeniously  argued  that  the  use  of  the  words  **  ques- 
tion'' or  ** questions"  in  the  proviso  indicated  that  more  than 
one  question  might  be  petitioned  for  in  one  and  the  same 
petition,  but  I  am  wholly  unable  to  take  this  view.  It  is  true 
the  law  permits  the  submission  of  three  questions  by  the  elec- 
tion commissioners.  There  might  be  only  one  question  and 
only  one  petition  to  submit,  and  therefore  it  was  necessary 
in  case  there  was  more  than  one  question,  and  more  than  one 
petition,  to  make  the  requirements  found  in  the  proviso  apply 
to  all  as  well  as  to  each,  to  *' questions  petitioned  for"  as  well 
as  to  **a  question  petitioned  for." 

The  petitions  on  which  are  found  the  three  propositions 
which  it  is  sought  to  have  placed  on  the  ballot  well  illustrate 
the  danger  and  evil  which  the  legislature  sought  to  avoid,  as 
it  appears  to  me,  by  requiring  that  only  one  proposition  should 
be  submitted  in  any  one  petition.  The  voter  might  wish  to 
vote  for  one  of  these  propositions,  but  might,  and  in  many 
cases  certainly  would,  wish  to  vote  s^ainst  another.  Again 
his  interest  in  one  might  be  so  great  that  in  order  to  promote 
that  he  would  even  sign  a  petition  containing  another  which 
he  was  in  truth  opposed  to,  or  when  his  signature  was  re- 
quested, his  attention  only  be  called  to  the  proposition  he  ap- 
proved, and  the  one  he  did  not  approve  would  be  kept  in  the 
background.  Thus  a  vicious  and  hurtful  practice,  kno\^Ti  in 
legislative  bodies  as  log  rolling,  would  inevitably  be  resorted 
to.  So,  instead  of  a  petition  truly  representing  the  wishes  of 
the  signers  and  making  known  their  opinions  to  their  repre- 
sentatives, it  would  in  very  many  cases  have  an  opposite  ef- 
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feet,  and  thus  tend  to  defeat  the  only  legitimate  and  proper 
object  of  the  public  policy  law. 

The  language  of  the  law  seeming  to  be  clear  and  conclusive 
as  to  the  legislative  intent,  it  is  perhaps  not  needed  that  I 
should  discuss  or  refer  to  authorities  bearing  upon  the  con- 
tentions of  the  learned  counsel  on  each  side  of  this  case.  The 
case  of  Supervisors  of  Fulton  County  v.  The  Mississippi  <& 
Wai)wsh  Railroad  Co,,  31  lU.  338,  373,  is  so  much  in  point 
and  so  clearly  expresses  my  own  views  as  to  the  questions 
herein  involved,  and  which  ought  to  and  no  doubt  did  in- 
fluence the  legislature  in  the  enactment  of  this  law,  that  I  will 
close  by  quoting  from  the  opinion  of  Justice  Breese,  one  of 
the  first  and  ablest  judges  who,  on  the  bench  of  the  Supreme 
Court,  has  declared  the  law  in  our  state,  and  given  reasons 
therefor  which  have  been  approved  by  jurists,  statesmen  and 
patriots  as  based  upon  good  morals,  sound  reasoning,  a  pro- 
found regard  for  the  welfare  of  the  people,  and  the  perpetuity 
of  a  government  by  the  people.    He  said : 

**The  order  made  by  the  Board  of  Supervisors  of  Fulton 
county  under  this  law,  does  not  seem  to  be  in  strict  conformity 
to  it.  The  law  evidently  contemplates  a  vote  for  or  against 
subscription,  to  some  one  company,  only,  specifying  the  com- 
pany. The  order  is  for  a  subscription  to  the  Mississippi  and 
Wabash  Kiver  Railroad  Company,  and  the  Petersburg  and 
Springfield  Railroad  Company,  seventy-five  thousand  dollars 
to  each. 

**This  is  not  only  not  pursuant  to  the  law,  but  is  manifestly 
unfair.  All  elections,  as  well  for  measures  as  men,  should  be 
perfectly  free,  uninfluenced  by  any  consideration,  other  than 
the  merits  of  the  individual  man  or  measure  proposed.  We 
boast  of  the  freedom  of  the  elective  franchise,  should  we  not 
strive  to  swell  the  boast  by  its  purity  also  ?  A  single,  isolated 
measure,  such  as  a  railroad,  may  not  unite  a  majority  of  a 
county  to  whom  it  is  proposed.  It  may  favor,  if  constructed 
one  portion  of  a  county  more  than  another,  and  thereby  be 
prevented  from  receiving  a  clear  majority  vote,  such  as  the 
law  clearly  contemplates  shall  be  given-  Is  it  fair,  in  order  to 
accomplish  this  object,  to  attach  another  measure  to  it,  to 
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be  voted  on  at  the  same  time,  which  may  benefit  the  opposing 
portion  of  the  county?  The  law  never  intended  that  two 
roads  should  be  coupled  together,  and  the  people  forbidden 
to  vote  for  the  one  if  they  did  not  also  vote  for  the  other,  the 
one  road  being  really  a  bribe  olffered  for  votes  for  the  other. 
The  truth  is  the  voters  of  Fulton  have  never  had  an  oppor- 
tunity to  vote,  and  never  have  voted  this  subscription,  for 
the  question  was  at  no  time  distinctly  before  them.  The  ques- 
tion before  them  was,  will  you  vote  for  a  subscription  to  two 
roads?  Neither  road  has  received  the  approving  vote  of  the 
people,  and  until  that  is  done,  until  the  naked  single  ques- 
tion shall  be  fairly  presented  to  those  voters,  they  ought  not 
to  be  bound,  or  injuriously  affected,  by  any  such  jockeying 
management  and  log  rolling.  By  this  system,  condemned 
as  it  has  always  been,  by  the  moral  sense  as  well  as  sense  of 
justice,  of  the  whole  country,  it  should  at  this  day  find  no  fa- 
vor in  the  courts.  We  do  not  hesitate  to  say,  this  proposition 
to  vote  on  two  roads  at  the  same  time,  was  not  authorized  by 
the  law,  and  is  a  fraud  on  the  people. 

**This  tacking  one  measure  upon  another  is  unjust  in  an- 
other view,  as  it  gives  the  county  court  power  to  weigh  down  a 
popular  single  measure,  by  attaching  odious  measures  to  it, 
and  this  virtually  depriving  the  people  of  their  right  to  vote 
on  the  one  measure  the  success  of  which  would  greatly  pro- 
mote their  interests. 

**Such  maneuvering  should  be  condemned  everywhere  as  un- 
fair and  unjust,  and  we  so  regard  it.  The  order  made  by 
the  board  of  supervisors,  in  thus  obtaining  the  vote  of  the 
people,  is  considered  as  unauthorized  by  the  act. 

*'The  decree  of  the  circuit  court  is  reversed.'* 

The  language  of  the  supreme  court  of  Colorado,  in  Deiv- 
ver  V.  HwyeSy  28  Colo.  110,  63  Pac.  311,  is  also  directly  in 
point.  ^ 

The  order  of  the  court  will  be  that  the  writ  of  mandamus 
prayed  for  in  this  petition  is  denied. 
19 
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(Circuit  Court  of  Cook  County.    In  Chancery.) 

The  Union  Pressed  Brick  Co. 

vs. 
Chicago  Hydranlic  Pressed  Brick  Co.,  et  al. 

(July  29,  1899.) 

1.  CONTBACTS — ^RbSTBAINT    OP    TbADE — ^VALIDITY    OF    AOBEEMENTS    TO 

SBaC/L  TO  Certain  Persons  Only.  An  individual  or  corporation, 
may  enter  into  a  contract  to  sell  its  property,  merchandise,  or 
its  labor  to  certain  persons  and  none  others.  Individuals  or 
corporations  have  the  right  to  refuse  to  contract  with  other 
individuals  or  corporations.  But  in  so  contracting  or  refusing 
to  contract  they  must  not  commit  a  criminal  offense. 

2.  Contracts  in  Restraint  of  Trade — Prohibition  of  by  Statute. 
Where  the  legislature  has  seen  fit  to  abridge  the  right  of  con- 
tracting, and  declare  that  certain  contracts  are  criminal  of- 
fenses, then  such  contracts  and  combinations  are  without  the 
pale  of  the  law  and  will  not  be  sustained  and  carried  out  by 
the  courts. 

8.  Injunction  to  Restrain  a  Criminal*  Offbnse.  As  a  broad  propo- 
sition an  injunction  will  not  lie  to  prevent  the  commission  of  a 
criminal  offense,  but  if  the  commission  of  a  crime  against  the 
State  will  result  in  damage  to  the  property  of  an  individual, 
an  injunction  will  lie  to  prevent  such  injury  if  the  remedy  at 
law  is  inadequate.  Where  the  commission  of  crime  will  entail 
property  loss  to  a  private  citizen  for  which  he  has  no  adequate 
relief  at  common  law,  courts  of  equity  should  give  redress  to 
the  person  who  has  been  made  to  suffer  such  irreparable  injury. 

4.  Combinations  anq  Monopolies  in  Restraint  of  Trade — Agree- 
ments TO  Control  Price  of  Brick.  Where  certain  brick  manu- 
facturers, entered  into  an  agreement  with  a  masons'  and 
builders'  association,  which  comprised  practically  all  the  per- 
sons engaged  in  brick  and  mason  work  in  Chicago  and  Cook 
County,  Illinois,  under  which  the  members  of  the  association 
were  bound  to  purchase  all  brick  used  by  them  from  said  manu- 
facturers, the  price  being  increased  and  the  additional  profits 
paid  into  a  pool  to  be  divided  pro  rata  among  the  brick  manu- 
facturers, and  the  association;  held  that  this  constituted  a 
conspiracy  and  combination  in  violation  of  the  anti-trust  acts 
of  Illinois. 

Bill  for  injunction  to  restrain  an  unlawful  combination  in 
restraint  of  trade.  Circuit  court  of  Cook  County,  Gen.  No. 
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196,935.  Heard  on  bill  and  affidavits  in  support  thereof,  and 
demurrer  to  bill,  before  Judge  Edward  F.  Dunne. 

The  facts  are  stated  in  the  opinion. 

Newman,  Norihrup  &  LeviTtson,  solicitor  for  complainant. 

Darrow,  Thomas  &  Thompson,  Henry  M.  Matthews,  and 
Oott  &  Robinson,  solicitors  for  defendanta 

DUNNB,  J. : — 

The  complainant  in  the  case  at  bar  has  filed  a  bill  for  in- 
junction, the  salient  allegations  of  which  are  as  follows; 

That  it  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  pressed  and  sewer  brick ;  that  it  has  fully  one  hundred 
thousand  dollars  ($100,000.00)  invested  in  its  business;  that 
in  the  year  1898  it  sold  2,300,000  pressed  brick  in  the  county 
of  Cook  and  realized  many  thousand  dollars  profits  therefrom ; 
that  during  the  month  of  April,  1899,  it  sold  in  said  county 
over  750,000  brick,  and  during  the  first  eight  days  of  May 
about  400,000 ;  that  on  the  9th  day  of  May,  1899,  the  defend- 
ants entered  into  a  conspiracy,  hereinafter  set  forth,  as  a  re- 
sult of  which  its  sales  of  brick  during  the  months  of  May  and 
June  amounted  to  only  about  $25,000;  that  including  the 
complainant  there  are  six  firms  and  corporations  engaged  in 
the  business  of  selling  pressed  brick  in  the  city  of  Chicago 
-and  county  of  Cook ;  that  up  to  May  9th,  1899,  the  complain- 
ant was  selling  such  brick  at  from  ten  to  eighteen  dollars  per 
thousand  on  the  Chicago  market;  and  that  all  of  said  other 
companies  were  selling  the  same  character  of  brick  for  higher 
prices  than  the  prices  at  which  complainant  was  selling  said 
brick,  which  were  fair  and  reasonable  and  yielded  to  com- 
plainant a  fair,  reasonable  and  satisfactory  profit;  that  the 
demand  for  complainant's  brick  was  very  large  and  steadily 
increasing  from  April  1st,  1899,  down  to  May  9th,  1899 ;  that 
the  defendant,  the  Chicago  Masons'  and  Builders'  Associa- 
tion, is  an  incorporated  company;  that  it  contains  among  its 
members  at  least  two-thirds  of  all  the  persons  and  firms  and 
corporations  in  the  city  of  Chicago  and  in  the  county  of 
Cook  engaged  in  the  business  of  constructing  brick  and  ma- 
son work,  and  practically  all  of  the  substantial  and  reliable 
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persons,  firms  and  corporations  engaged  in  that  business  in 
said  city  and  county;  that  the  members  of  said  association 
have  constructed  over  95  per  cent,  of  the  brick  and  mason 
work  in  said  county  during  the  year  1899 ;  that  the  purpose 
and  object  of  said  association,  as  stated  in  its  Constitution  and 
By-laws  is  ''foi*  the  purpose  of  producing  uniformity  of  ac- 
tion in  regard  to  the  various  matters  involving  their  mutual 
interest;"  that  said  association,  imder  article  13  of  its  By- 
laws, has  created  a  Committee  of  Arbitration ;  that  this  com- 
mittee, under  article  13,  has  the  right  to  **  enter  into  agree- 
ments and  formulate  working  rules  binding  upon  this  asso- 
ciation and  its  members,  and  is  empowered  to  enforce  the 
same;"  that  said  Committee  of  Arbitration  for  many  months 
last  past  have  had  arbitrary  control  of  the  acts  and  conduct 
of  the  members  of  said  association  in  and  about  and  in  con- 
nection with  the  entering  and  fulfillment  of  contracts  for 
brick  and  mason  work ;  and  the  power  to  determine  from  what 
persons,  firms  and  corporations  the  members  of  said  associa- 
tion shall  be  permitted  to  purchase  building  materials;  that 
said  committee  has  frequently  exercised  said  power  and  au- 
thority and  has  enforced  the  same  by  fines  and  penalties. 
That  by  Rule  9  of  the  Working  Rules,  it  is  provided  that 
members  of  said  Association  will  employ  members  of  the 
Brick-Layers  Association,  and  none  others,  and  that  members 
violating  any  of  the  rules  of  said  association  shall  be  fined  by 
the  Arbitration  Committee  not  less  than  five  dollars  for  each 
offense;  but  that  this  rule  shall  not  apply  to  rules  where 
special  fines  are  provided;  that  by  Rule  14  of  said  association, 
any  member  fined  shall  stand  suspended  in  all  the  rights  and 
benefits  of  the  association  until  his  fines  are  paid;  that  there 
exists  in  the  city  of  Chicago  and  county  of  Cook,  a  Mason  & 
Brick-Layers  Union,  which  said  union  comprises  at  least 
75  per  cent,  of  the  efficient  and  competent  journeymen,  stone 
masons  and  brick-layers,  in  said  Cook  county ;  that  said  imion 
has  adopted  a  working  rule  in  which  it  is  provided  that  the 
members  of  said  union  will  work  for  members  of  the  Masons 
&  Builders'  Association  and   (with  some  immaterial  excep- 
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tions)  none  others ;  that  by  means  of  the  ^les  adopted  by  the 
Masons  &  Builders'  Association  and  the  Brick-Layers'  Union 
the  members  thereof  have  secured  and  exercised,  and  do  now 
practically  exercise  complete  control  over  the  entire  business 
of  constructing  brick  and  mason  work  in  the  county  of  Cook ; 
that  no  member  of  the  Brick-Layers'  Union  will  lay  brick  ex- 
cept for  a  member  of  said  Mason  &  Builders'  Association,  and 
that  as  a  result  thereof  the  members  of  said  Masons  &  Build- 
ers' Association  have  constructed  over  95  per  cent,  of  the 
brick  and  mason  work  during  the  year  1899,  and  have  had 
practically  the  exclusive  control  and  monopoly  thereof;  that 
four  of  the  defendants,  to-wit.  The  Chicago  Hydraulic  Pressed 
Brick  Company;  the  Cayuga  Pressed  Brick  Company;  Thomas 
C.  Moulding  Company;  and  Charles  Bonner,  being  manu- 
facturers and  dealers  in  pressed  brick,  have  entered  into  a 
fraudulent  and  corrupt  conspiracy  between  themselves  and 
the  said  Masons  &  Builders'  Association,  in  restraint  of  the 
sale  of  and  trade  in  pressed  brick  and  paving  brick  for  build- 
ing purposes,  in  the  county  of  Cook,  and  to  secure  to  them- 
selves a  sole  monopoly  in  the  sale  thereof  in  said  county  of 
Cook  at  arbitrarily  increased  prices,  the  terms  of  which  con- 
spiracy are  as  follows: 

That  said  four  brick  dealers  would  from  and  after  May  9th, 
1899,  arbitrarily  increase  the  price  of  all  pressed  brick  and 
paving  brick  for  building  purposes,  to  the  amoimt  of  three 
dollars  per  thousand  over  and  above  the  price  for  which  they 
had  been  selling  brick  hitherto,  and  would  not  sell  any  such 
brick  except  at  said  increased  prices;  and  that  of  said  in- 
creased price  per  thousand,  two  dollars  should  be  paid  into 
a  fund  or  pool  which  should  be  held  by  said  four  conspiring 
brick  dealers,  to  be  divided  by  them  pro  rata,  among  said 
conspiring  brick  dealers,  and  the  remaining  one  dollar  per 
thousand  of  such  increased  price  shoiild  be  paid  over  to  the 
Masons'  &  Builders'  Association,  for  and  in  consideration  of 
the  fraudulent  agreements  on  the  part  of  said  Masons'  & 
Builders'  Association,  to  buy  or  use,  or  permit  to  be  used  in 
said  Cook  county  no  pressed  brick  or  paving  brick  for  build- 
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ing  purposes  whatever,  at  any  price  whatever,  except  those 
which  should  be  sold  by  said  four  conspiring  brick  dealers, 
or  some  one  of  them. 

It  is  further  alleged  that  as  part  of  said  agreement  between 
said  four  conspiring  brick  dealers  and  the  Masons'  &  Build- 
ers' Association,  that  they  covenanted  and  agreed  with  each 
other,  that  should  any  member  of  the  said  Masons'  &  Build- 
ers' Association,  use  or  permit  to  be  used  any  pressed  brick 
or  paving  brick  for  building  purposes,  other  than  that  bought 
from  said  four  conspiring  brick  dealers,  or  one  of  them,  that 
then  and  in  such  case,  such  member  should  be  fined  by  the 
Masons'  &  Builders'  Ajssociation,  the  sum  of  four  dollars  per 
thousand  for  each  thousand  brick  so  used  or  purchased  from 
others  than  the  said  four  conspiring  brick  dealers,  or  one  of 
them,  and  should  also  be  punished  for  such  action  by  other 
heavy  fines  and  penalties,  which  would  be  imposed  by  said 
Masons'  &  Builders'  Association,  in  each  case,  according  to 
the  arbitrary  discretion  of  the  officers  of  said  association ;  that 
said  agreement  between  said  Masons'  &  Builders'  Association 
and  said  four  conspiring  brick  dealers,  went  into  effect  on  or 
about  the  9th  day  of  May,  1899,  and  has  ever  since  remained 
in  full  force  and  effect ;  that  on  or  about  said  date  said  four 
conspiring  brick  dealers  arbitrarily  increased  the  price  of 
pressed  brick  and  paving  brick  for  building  purposes,  to  the 
amount  of  at  least  three  dollars  per  thousand,  for  each  thou- 
sand, over  and  above  the  price  at  which  they  were  selling  the 
same  on  May  9th,  1899 ;  and  have  ever  since  said  date  sold  and 
still  continue  to  sell  said  pressed  brick  and  paving  brick  at 
said  increased  price ;  and  that  by  reason  of  said  agreement  and 
conspiracy  between  said  four  conspiring  brick  dealers  and  the 
Masons'  &  Builders'  Association,  said  conspiring  four  brick 
dealers  have  ever  since  May  9th,  1899,  been  able  to  sell  and 
have  sold  practically  all  the  pressed  brick  and  paving  brick 
for  building  purposes  that  has  been  sold  in  the  county  of 
Cook,  and  have  prevented  the  complainant  and  other  dealers 
not  in  the  conspiracy  from  selling  any  pressed  brick  or  pav- 
ing brick  in  said  Cook  county  since  May  9th,  1899 ;  that  many 
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of  the  members  of  sasid  Masons'  &  Builders'  Association  are 
willing  and  anxious  to  purchase  brick  of  complainant,  but 
stand  in  fear  of  the  rules,  regulations,  fines  and  penalties 
adopted  by  said  association,  and  by  reason  of  such  fear  decline 
to  buy  brick  from  the  complainant,  while  some  members  of 
said  association  have  ordered  brick  of  the  complainant  but 
have  countermanded  their  order,  by  i^eason  of  such  rules,  fines 
and  penalties ;  that  by  reason  of  the  acts  and  penalties  of  the 
said  defendants,  hereinbefore  mentioned,  the  complainant 
has  ever  since  May  9th,  1899,  been  wholly  prevented  from 
selling  pressed  brick  or  paving  brick  in  Cook  county,  which 
it  would  have  otherwise  sold,  and  has  thereby  lost  and  been 
deprived  of  certain  large  profits  which  it  would  otherwise 
have  made  in  the  sale  thereof,  and  that  its  said  trade  has  been 
greatly  damaged  and  injured  and  the  reputation  of  the  said 
brick  so  sold  by  complainant  has  been  greatly  impaired  among 
contractors  and  builders  and  other  persons;  that  the  com- 
plainant is  under  an  expense  amounting  to  two  thousand  dol- 
lars per  month  for  wages  and  salaries  of  its  employees  and 
that  by  reason  of  said  conspiracy  it  is  carrying  on  its  said 
business  at  a  great  and  constant  loss,  which  said  loss  is  neces- 
sarily impossible  and  will  be  necessarily  impossible  to  dem- 
onstrate with  accuracy  in  a  suit  at  law,  and  that  the  damage 
to  the  complainant's  business  is  continuous  and  irreparable. 

Upon  these  allegations  complainant  asks  the  court  to  en- 
join the  defendants  from  further  continuing  said  conspiracy 
and  from  directly  or  indirectly  enforcing  said  pressed  brick 
rules,  and  from  continuing  or  permitting  to  be  continued  any 
agreement  or  arrangement  between  said  Masons'  &  Builders^ 
Association  and  said  four  conspiring  brick  dealers,  which  pro- 
vides that  all  pressed  or  paving  brick  shall  be  purchased  by 
members  of  said  association  from  no  other  person  or  firm  save 
and  except  the  said  four  conspiring  brick  dealers. 

The  petitioner  further  prays  for  a  mandatory  injunction, 
commanding  said  firms  and  the  Masons'  &  Builders'  Associa- 
tion to  rescind  said  pressed  brick  rules  and  regulations  of  like 
nature,  heretofore  enacted,  and  requiring  said  association  to 
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notify  the  members  of  said  Masons'  &  Builders'  Association 
that  said  rules  are  rescinded  and  annulled,  and  for  other  re- 
lief. 

The  defendants  have  filed  a  general  demurrer  to  this  bill  of 
complaint,  and  the  complainant  asks  for  a  temporary  injunc- 
tion, based  upon  the  allegations  of  the  bill,  admitted  by  the 
demurrer  to  be  true,  and  the  affidavits  filed  in  support  of  the 
same. 

It  is  contended  by  counsel  for  the  defendants,  that  a  court 
of  chancery  is  not  justified  in  granting  an  injunction  upon 
the  allegations  of  the  bill;  that  the  members  of  the  Masons' 
&  Builders'  Association,  and  the  four  brick  dealers  in  ques- 
tion, had  an  imdoubted  right  to  enter  into  the  arrangement  or 
contract  set  out  in  the  bill  of  complaint ;  that  any  individual 
or  corporation  has  the  right  to  contract  with  any  other  indi- 
vidual or  corporation  for  the  purchase  or  sale  to  it  or  him, 
of  its  merchandise,  property  or  labor,  and  that  any  individual 
or  corporation  has  the  right  to  refuse  to  contract  with  any 
other  individual  or  corporation  in  the  community,  for  the 
sale  of  its  merchandise,  property  or  labor,  and  that  what  any 
one  individual  or  corporation  may  do  a  combination  of  indi- 
viduals or  corporations  has  the  right  to  do,  and  that  a  court 
of  equity  should  not  impair  the  right  of  free  contract  by 
interfering  with  injunctional  power  for  the  object  of  pre- 
venting the  carrying  out  of  such  contracts. 

It  is  undoubtedly  true  that  an  individual  or  corporation 
may  enter  into  a  contract  to  sell  its  property,  merchandise,  or 
its  labor,  to  certain  persons  and  none  others.  It  is  also  true 
that  individuals  or  corporations  have  the  right  to  refuse 
to  contract  with  other  individuals  or  corporations.  But 
these  propositions  are  subject  to  this  modification:  That  in 
contracting,  or  refusing  to  contract,  they  do  not  commit  a 
criminal  offense. 

Where  the  legislature  in  its  wisdom,  has  seen  fit  to  abridge 
the  right  of  contracting  and  declared  that  certain  contracts 
are  criminal  offenses,  then  such  contracts  and  combinations 
are  without  the  pale  of  the  law  and  instead  of  being  sus-' 
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tained  and  carried  out  by  the  courts,  must  receive  their 
condemnations. 

The  legislature  of  the  state  of  Illinois  doubtless  having  in 
view  just  such  combinations  as  that  set  out  in  the  bill  in  this 
•case,  passed  in  the  year  1897  an  act  making  criminal  **a 
combination  of  capital,  skill  or  acts,  by  two  or  more  persons, 
firms,  corporations  or  associations  of  persons,  or  two  or  more 
of  them,  for  either,  any,  or  all  of  the  following  purposes: 
First:  to  create  or  carry  out  restrictions  in  trade;  second,  to 
increase  the  price  of  merchandise  or  commodities;  and  third, 
to  prevent  competition  in  the  sale  or  purchase  of  merchandise 
or  commodities. ' '  ^ 

Can  it  be  doubted,  that  if  the  defendants  in  the  case  at  bar 
have  entered  into  the  arrangement  set  out  in  complainant's 
bill  of  complaint,  that  the  aim,  object  and  natural  effect  of 
this  combination  would  be  to  restrict  trade;  to  increase  the 
price  of  pressed  and  paving  bricks;  and  to  prevent  competi- 
tion in  the  sale  thereof! 

If  the  effect  of  the  combination  set  out  in  the  bill  of  com- 
plaint, is  to  restrict  trade,  to  increase  the  price  of  pressed 
brick  and  paving  brick,  and  to  prevent  competition  in  the 
sale  thereof,  it  is  a  crime,  so  made  by  the  statute  of  1897,  and 
if  it  be  a  crime  it  is  not  a  contract  or  combination  which  any 
firms,  corporations  or  individuals  had  the  right  to  enter  into. 

Counsel  for  defendants  have  cited  to  this  court  numerous 
authorities  in  support  of  their  contention  that  the  defendants 
in  this  case  had  a  right  to  enter  into  this  contract  or  combina- 
tion but  all  of  these  cases  will  be  found,  upon  examination,  to 
have  been  decided  before  the  passage  of  the  anti-trust  law  in 
this,  state,  or  in  states  and  countries  where  no  such  anti- 
trust laws  are  found  in  the  statute  books ;  or  they  have  been 
•decided  without  the  attention  of  the  court  being  called  to  the 
statute  in  question. 

iThe  anti-trust  act  of  1897  was  held  unconstitutional  in  People  ex 
rel  V.  Butler  Street  Foundry  d  Iron  Co.,  201  111.  236.  See  also. 
People  V.  Richards  d  Kelly  Mfg.  Co.,  1  111.  C.  C.  181.  note;  and  Taylor 
V.  Pullman  Co.,  1  111.  C.  C.  50,  note.  The  original  act  of  1891  of 
which  the  act  of  1897  was  an  amendment  is  still  in  force. — ^Ed. 
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Counsel  for  the  defendants  further  contend,  that  even  if 
the  combination  set  out  in  the  bill  of  complaint,  is  a  criminal 
offense,  that  it  is  punishable  by  the  state  laws,  and  that  no- 
individual  has  a  right  to  complain  thereof,  except  in  the 
criminal  courts  of  the  state.  And  counsel  argues  with  greats 
force,  that  an  injunction  will  not  lie  to  prevent  the  commis- 
sion of  a  criminal  offense. 

As  a  broad  proposition  this  is  undoubtedly  the  law.  The 
criminal  procedure  of  the  state  is  or  ought  to  be.  adequate  to- 
prevent  the  commission  of  a  crime,  but  none  the  less,  if  the 
commission  of  a  crime  against  the  state  will  result  in  damage 
to  the  property  of  an  individual,  no  one  will  question  but  that 
the  individual  has  the  right  to  civil  redress  in  the  courts  for 
the  damage  to  his  property. 

If  a  malefactor  burned  down  the  house  of  a  citizen,  he  may 
be  punished  in  the  criminal  court  for  arson.  None  the  lees, 
he  may,  if  financially  responsible,  be  compelled  to  compensate 
the  owner  of  the  house,  in  an  action  on  the  case  for  damages. 
If  a  citizen  has  the  right  to  sue  civilly  a  criminal  who  has- 
damaged  his  property  and  recover  compensation  from  a  finan- 
cially responsible  criminal,  by  what  rule  of  law  or  equity 
should  he  be  denied  the  right  to  prevent  by  injunction  the 
injury  to  his  property,  if  the  remedy  at  common  law  is  inade- 
quate ? 

If  a  lot  of  irresponsible  men  should  conspire  to  bum  down 
the  house  of  a  citizen  and  thus  inflict  an  irreparable  loss  on 
him,  must  he  take  the  chance  of  arresting  them  and  proving 
their  guilt  in  the  criminal  court,  and  in  the  meantime  have 
his  house  destroyed  ?  Or,  should  he  not,  as  in  every  case  where 
he  can  show  irreparable  injury,  appeal  to  a  court  of  chan- 
eery  and  by  showing  that  such  injury  would  be  irreparable  to 
him,  obtain  by  injunction  an  order  restraining  them  from 
entering  upon  his  property  for  the  purpose  of  committing 
such  illegal  act  ? 

A  court  of  equity  ought  not  be  permitted  to  enjoin  crime,  as 
crime,  because  it  has  no  criminal  jurisdiction  and  the  machinery 
of  the  criminal  law  is  supposed  to  be  adequate  to  prevent  the 
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same.  But  if  the  commission  of  such  crime  involved  the  loss 
of  private  property  the  owner  thereof  should  and  can  obtain 
redress  for  his  loss  in  a  court  of  common  law,  where  that  re- 
lief is  adequate.  Where  the  commission  of  such  crime  will 
entail  property  loss  to  a  private  citizen  for  which  he  has  no 
adequate  relief  at  common  law,  the  courts  of  equity  should 
give  redress  to  the  person  who  has  been  made  to  suffer  such 
irreparable  injury. 

In  such  cases  it  is  true  it  should  clearly  appear,  first,  that 
the  commission  of  such  criminal  offense  would  entail  a  private 
loss ;  and,  secondly,  that  the  remedy  afforded  at  common  law 
for  such  loss  is  clearly  and  unmistakably  inadequate. 

This  is  not  the  enunciation  of  any  new  doctrine.  In  Spri^ng- 
head  Spinniftg  Co.  v,  Riley,  L.  R.  6  Eq.  551,  it  was  held  upon 
demurrer  (syllabus) :  "That  the  acts  of  the  defendants,  as  al- 
leged by  the  bill,  amounted  to  crime,  and  that  the  court 
would  interfere  by  injunction  to  restrain  such  acts,  inasmuch 
as  they  also  tended  to  the  destruction  or  deterioration  of  prop- 
erty.'' 

Sir  R.  Malins,  V.  C,  in  passing  upon  this  identical  question, 
makes  use  of  this  language  (p.  558)  : 

**The  jurisdiction  of  this  court  is  to  protect  property,  and 
it  will  interfere  by  injunction  to  stay  any  proceedings, 
whether  connected  with  crime  or  not,  which  go  to  the  imme- 
diate, or  tend  to  the  ultimate  destruction  of  property,  or  to 
make  it  less  valuable  or  comfortable  for  use  or  occupation." 

Lord  Eldon,  in  the  case  of  Macauley  vs.  Shackell,  1  Bligh 
(N.  S.)  96,  127,  says:  *'The  court  of  equity  has  no  crim- 
inal jurisdiction,  but  it  lends  its  assistance  to  a  man  who  has, 
in  the  view  of  the  law,  a  right  of  property,  and  who  makes  out 
that  an  action  at  law  will  not  be  a  sufficient  remedy  and  pro- 
tection against  intruding  upon  his  publication." 

In  Hopkins  vs.  Oxley  St(we  Co.,  83  Fed.  912,  the  court 
held  (syllabus)  : 

''First,  that  the  combination  in  question  was  an  unlawful 
conspiracy  to  deprive  the  plaintiff  of  its  right  to  manage  its 
business  as  it  thought  best,  such  as  would  entitle  the  manufac- 
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turer  to  recover  from  the  parties  concerned  in  the  conspiracy 
whatever  damages  it  had  sustained  thereby,  second,  that  in 
such  a  case  the  test  of  the  right  to  sue  in  equity  was  whether 
the  damages  occasioned  by  the  conspiracy  would  be  irrepar- 
able, or  whether  a  proceeding  in  equity  was  necessary  to  pre- 
vent a  multitude  of  suits, — in  other  words,  whether  the  rem- 
edy at  law  was  for  any  reason  inadequate  •,  third,  that  in  the 
case  in  hand  the  plaintiff  was  entitled  to  sue  in  equity,  and 
that  an  injunction  to  prevent  the  execution  of  the  conspiracy 
was  properly  awarded."  And  in  the  opinion,  the  court  de- 
clares, (p.  918)  : 

**The  test  of  the  right  to  sue  in  equity,  is  whether  the  com- 
bination complained  of  is  so  far  unlawful  that  an  action  at 
law  will  lie  *to  recover  the  damages  inflicted,'  and  whether  the 
remedy  at  law  is  adequate  to  redress  the  wrong.  If  the  rem- 
edy at  law  is  for  any  reason  inadequate,  resort  may  be  had, 
as  in  other  cases,  to  a  court  of  equity.*' 

In  Nashville,  C.  &  St.  L.  By.  Co.  v.  McConnell,  82  Fed. 
65,  the  court  quotes  the  following  language : 

**  Again,  it  is  objected  that  it  is  outside  of  the  jurisdiction 
of  a  court  of  equity  to  enjoin  the  commission  of  crimes.  This, 
as  a  general  proposition,  is  unquestioned.  A  chancellor  has 
no  criminal  jurisdiction.  Something  more  than  the  threat- 
ened commission  of  an  offense  against  the  laws  of  the  land  is 
necessary  to  call  into  exercise  the  injunctive  powers  of  the 
court  There  must  be  some  interferences,  actual' or  threat- 
ened, with  property  or  rights  of  a  pecuniary  nature ;  but  when 
such  interferences  appear  the  jurisdiction  of  a  court  of  equity 
arises,  and  is  not  destroyed  by  the  fact  that  they  are  accom- 
panied by,  or  are  themselves,  violations  of  the  criminal  law.'' 

And  in  Port  of  Mobile  v.  Louisville  &  N.  R.  Co.,  84.  Ala. 
115^126,  4  So.  106,  112,  the  court  declares: 

The  mere  fact  that  an  act  is  criminal  does  not  divest  the 
jurisdiction  of  equity  to  prevent  it  by  injunction,  if  it  be  also 
a  violation  of  property  rights,  and  the  party  aggrieved  has  no 
other  adequate  remedy  for  the  prevention  of  the  irreparable 
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injury  which  will  result  from  the  failure  or  inability  of  a 
court  of  law  to  redress  such  rights." 

It  is  true  that  most,  if  not  aU  of  these  cases  are  ones  in 
which  a  court  of  equity  gave  relief  by  injunction,  as  against 
striking  workingmen.  But  if  it  be  the  law  as  against  work- 
ingmen,  why  should  it  not  also  apply  to  capitalists  V 

The  defendants  in  the  case  at  bar,  under  the  allegations  of 
the  bill,  have  practically  a  monopoly  of  the  pressed  and  pav- 
ing brick  business  in  the  County  of  Cook,  but  the  same  rule 
of  law  should  apply  to  them  as  to  the  workingmen,  especially 
in  view  of  the  fact  that  it  is  alleged  in  the  bill  that  the  dam- 
ages occasioned  by  their  conduct,  are  not  capable  of  being 
definitely  ascertained  in  a  court  of  law;  that  the  business 
of  the  complainant  is  being  ruined;  and  that  its  damages 
would  be  irreparable. 

If  the  allegations  in  the  bill  of  complaint  are  true,  as  the 
demurrer  admits,  the  defendants  are  engaged  in  the  commis- 
sion of  a  crime  punishable  by  a  fine  of  not  less  than  two 
thousand  dollars  ($2,000.00),  and  a  forfeiture  of  all  their 
corporate  rights.  In  the  perpetration  of  this  crime,  under 
the  allegations  in  the  bill,  they  are  entailing  irreparable  fi- 
nancial loss  to  the  complainant.  To  refuse  it  relief  by  in- 
junction and  relegate  it  to  a  court  of  common  law,  for  the 
purpose  of  attempting  to  ascertain  its  loss  after  its  business 
is  ruined,  would  be  denying  it  the  relief  which,  under  every 
principle  of  equity,  it  is  entitled  to. 

In  the  absence  of  a  statute  making  such  an  agreement 
criminal,  the  complainant  might  be,  under  the  older  authori- 
ties, without  remedy,  but  in  view  of  the  plain  provision  of  the 
anti-trust  law  of  this  state,  and  the  authorities  rendered 
in  jurisdictions  where  such  laws  are  in  force,  the  right  to  re- 
lieve by  injunction  is,  in  the  judgment  of  this  court,  un- 
questioned. 

Note. — The  above  case  is  referred  to  in  a  note  In  64  L.  R.  A.  720. 
See  also  Sanford  v.  People,  121  111.  App.  619,  where  the  court  held 
the  same  combination  to  be  illegal. — Ed. 


302  CiBcuiT  Courts  op  Illinois. 


(Circuit  Court  of  Cook  County.) 

Eluabeih  Smith,  Guardian  of  Kbtt.  C.  Jones 

vs. 

Julius  Bosentbal,  Administrator  of  the  Estate  of 

Henry  Jones.^ 

(September  17,  1866.) 

1.  Mabuaoe — ^Validitt  of  Depends  on  Law  of  Place  Whebe  Same 
Takes  Piacb.  The  validity  of  a  marriage  Is  to  be  determined 
by  the  law  of  the  place  where  the  ceremony  is  performed  and 
if  valid  there  It  will  be  valid  everywhere. 

2.   INTEBNATIONAL  LaW — ^WaB  POWEB — ^EMANCIPATION  OF  SLAVES.    The 

condition  of  slaves  follows  the  fortune  of  war.  If  the  conquer- 
ing State  holds  slaves,  the  slaves  merely  change  masters,  if  It 
does  not,  the  slaves  are  emancipated. 

5.  Mabbiagb— Validity  of  Religious  Mabbiagb^Dlty  of  Cottbts. 
The  courts  are  very  cautious  in  pronouncing  against  marriages 
which  were  celebrated  according  to  the  peculiar  rules  of  any 
religrious  sect,  or  according  to  the  manner  and  customs  of  any 
nation  or  race  of  people. 

4.  Slaves — Validity  op  Mabbiage  Between,  Upon  Emancipation.  A 
marriage  between  two  slaves  is  to  be  treated  as  valid  after 
emancipation  even  though  during  slavery  they  were  deprived 
of  all  civil  rights.  The  children  bom  of  such  a  marriage  are 
entitled  to  all  the  rights  of  legitimate  children. 

Petition  of  guardian  of  a  minor  child  to  have  child  bom  of 
a. slave  marriage  declared  the  only  heir  of  the  decedent  and 
that  the  administrator  be  compelled  to  pay  to  the  petitioner 
certain  funds  in  his  hands.  Heard  before  Judge  Thomas  B. 
Bradwell.    The  facts  are  stated  in  the  opinion. 

Bradwell,  J. : — 

Henry  Jones  was  a  colored  man  and  died  intestate  at  Chi- 
cago on  the  27th  day  of  April,  A.  D.  1863.  Administration 
was  granted  by  this  court  on  the  following  day  to  Julius 
Rosenthal. 

All  the  assets  of  said  estate  have  been  collected,  all  debts 
paid,  and  the  balance  of  $608.66  is  now  in  the  hands  of  the 

1  This  case  is  reprinted  from  Vol.  II,  Sol.  Jour.  &  Rep.  p.  81. — Ed. 
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administrator,  subject  to  the  order  of  court,  to  be  paid  to  the 
heirs  of  the  deceased. 

Elizabeth  Smith,  guardian  of  Matt  C.  Jones,  appointed 
by  the  county  court  of  Brownsville,  Tenn.,  filed  her  petition 
in  this  court  alleging  that  her  ward  is  the  only  heir  of  the 
deceased,  and  asking  that  a  decree  be  entered  to  that  effect, 
and  that  the  administrator  be  compelled  to  pay  her  the  bal- 
ance now  in  his  hands.  The  administrator  answered  the  peti- 
tion, and  stated  that  he  knew  nothing  of  the  matters  alleged 
therein  and  called  for  strict  proof.  On  the  hearing  several 
depositions  were  read,  all  similar  to  that  of  William  Saught- 
er,  which  is,  in  substance,  as  follows: 

**  Henry  Jones  lived  for  fourteen  or  fifteen  years  in  Browns- 
ville, Tenn.,  was  of  African  descent,  in  color  ashy  black. 
He  was  sometimes  called  Henry  Servier,  because  he  was  the 
slave  of  John  Servier  of  Brownsville,  Tenn.,  which  place  he 
left  in  the  latter  part  of  the  year  A.  D.  1862,  and  went  to 
Chicago.  He  was  married  to  a  girl  named  Emeline,  the  black 
slave  of  a  Mr.  William  H.  Loring  of  Brovmsville,  about  thir- 
teen years  ago,  by  myself,  then  a  justice  of  the  peace  in  said 
town.  After  the  marriage  they  lived  together  as  husband 
and  wife  until  the  death  of  Emeline  in  1862.  They  were 
recognized  and  regarded  as  husband  and  wife  by  their  ac- 
quaintances and  neighbors  during  that  time.  There  were 
two  children,  the  only  fruits  of  that  marriage,  the  one  died  in 
infancy,  the  other.  Matt  C,  Jones  is  still  alive,  resides  in 
Brownsville,  and  was  born  on  the  4th  of  September,  1860. 
Jones  never  had  any  other  wife  or  child,  or  children,  than  as 
I  have  stated.  He  and  his  wife  were  both  slaves  at  the  time 
of  this  marriage,  and  were  married  with  the  consent  of  their 
masters." 

It  was  also  proved  that  when  our  army  advanced  into 
Tennessee,  Jones  was  taken  by  the  military  power  and 
sent  North  under  the  written  order  or  command  to  pass 
** Henry  Severe,  colored;"  that  at  the  time  of  his  death  he 
had  obtained  a  residence  in  Chicago;  and  that  after  his  lib- 
eration by  the  military  power  he  often  spoke  of  Matt  C.  as 
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his  son,  and  that  he  intended  his  money  for  him.  It  was 
claimed  on  the  argument  that  the  parties,  both  being;  slaves 
at  the  time  of  the  marriage,  could  not  control  or  give  their 
consent  to  such  an  undertaking,  and  that  the  child  was  con- 
sequently a  bastard  and  not  capable  of  inheriting. 

Jones'  domicile  at  the  time  of  his  death  being  in  this 
state,  his  personal  property  must  be  distributed  according 
to  the  law  of  Illinois,  and  this  law  must  determine  who  are 
his  heirs.  The  validity  of  the  marriage  is  to  be  determined 
by  the  law  of  Tennessee,  and  if  yalid  there,  will  be  valid  here, 
unless  there  is  some  statute  in  Tennessee  imposing  conditions 
contrary  to  the  general  law  of  nations  which  might  work  as  a 
prohibition  of  marriage.  At  the  time  Jones  left  Tennessee 
the  constitution  of  the  United  States  provided  that  the  fugi- 
tive should  be  delivered  up  on  the  claim  of  the  party  to  whom 
labor  or  service  should  be  due;  but  Jones  was  no  fugitive; 
he  had  not  escaped  from  labor  or  service  due  in  Tennessee, 
and  could  not  then  have  been  taken  back  legally  under  this 
provision  of  the  constitution  and  the  then  existing  fugitive 
slave  law.  He  was  taken  by  the  strong  arm  of  the  Govern- 
ment of  the  United  States,  and,  at  the  moment  of  his  capture, 
his  shackles  fell — ^he  was  transferred  from  a  chattel  to  a  free- 
man. 

Mr.  Dana,  in  a  note  to  his  edition  of  '*Wheaton's  Interna- 
tional Law,"  sec.  348,  in  treating  of  the  right  to  emancipate 
slaves  under  the  war  power,  says:  "But  as  persons  capable 
of  being  used  by  the  will  of  the  master  or  his  state,  irrespec- 
tive of  their  own  will,  in  war,  as  soldiers,  or  as  laborers,  the 
occupying  sovereign  has  the  right  to  transfer  this  faculty  of 
service  from  the  enemy  to  himself.  -They  are  so  directly  liable 
to  state  control  in  war,  that  their  condition  follows  the  for- 
tunes of  the  war.  And,  as  the  slaves  are  grouped,  at  least 
temporarily,  in  families,  with  rights  at  least  moral,  in  the 
service  and  affection  and  duty  of  one  another,  the  transfer 
included  the  whole  slave  population — of  women,  children, 
and  persons  not  capable  of  labor — as  appurtenant  to  the 
laborers.  If  the  occupying  state  holds  slaves,  the  slaves  mere- 
ly change  masters;  if  it  does  not,  the  slaves  are  emancipated." 
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Jones  having  been  freed  by  the  war  power,  I  shall  treat  his 
case,  from  the  time  of  his  capture,  as  I  would  the  case  of  an 
emancipated  slave. 

(The  learned  judge  then  entered  into  an  elaborate  discus- 
sion of  the  natural  rights  arising  out  of  marriage,  and  refer- 
red to  statutes  and  authorities  to  show  that  marriages  between 
slaves  were  not  forbidden  in  Tennessee  or  any  other  southern 
State.    He  then  proceeded) : 

Under  the  civil  law.  Matt.  C.  Jones  would  be  declared  the 
legal  heir  of  the  deceased,  and  entitled  to  his  estate,  notwith- 
standing the  claim  that  Jones  and  his  wife  were  slaves  at  the 
time  of  their  marriage.  Legitimacy  and  lawful  marriage 
were  some  of  the  pleasing  sounds  following  individual  eman- 
cipation at  Rome  hundreds  of  years  ago.  Shall  it  be  deprived 
of  these  pleasing  sounds  in  the  nineteenth  century  ?  and  shall 
liberty  fail  to  recognize  the  marriage  relation  between  slaves 
when  slavery,  with  all  its  cruelty,  and  in  the  days  of  its 
greatest  power,  when  it  numbered  its  victims  by  millions,  was 
compelled  to  give  a  quasi-recognition  to  this  relation  ?  What ! 
when  slavery  said  the  cohabitation  between  the  black  slave  and 
his  wife  was  innocent  and  free  from  sin  and  under  law  of 
God,  pure,  shall  liberty,  after  emancipation,  say  that  such 
cohabitation  was  adulterous,  immoral,  and  sinful,  and  that 
the  fruits  of  such  marriage  are  bastards?  If  so,  the  emanci- 
pated slave  may  well  say,  **God  deliver  me  from  emancipa- 
tion." 

The  courts  have  always  been  very  cautious  in  pronouncing 
against  **  marriages  which  were  celebrated  according  to  the 
peculiar  rules  of  any  religious  sect,  or  according  to  the  man- 
ner and  customs  of  any  nation  or  race  of  people,  as  will  ap- 
pear from  the  following  cases : 

The  supreme  court  of  Missouri,  in  Johnson  v.  Johnson's 
Adm'r,  30  Mo.  73,  in  passing  upon  the  validity  of  a  marriage 
between  a  white  man  and  an  Indian  squaw,  says: 

**  Among  the  savage  tribes  of  North  American  Indians, 
20 
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marriage  is  merely  a  natural  contract,  and  neither  law,  cus- 
tom, nor  religion  has  affixed  any  conditions,  limitations  or 
forms  other  than  those  which  nature  herself  has  prescribed. 
Permanency  is  not  to  be  regarded  as  an  essential  element  of 
marriage  by  the  law  of  nature;  otherwise  all  such  connec- 
tions as  have  taken  place  among  the  various  tribes  of  the 
North  American  Indians — either  between  persons  of  pur© 
Indian  blood,  or  between  half-breeds,  or  between  the  white 
and  Indian  races — must  be  regarded  as  illicit." 

**The  law  of  states  where  slavery  is  prohibited,  or  not  sanc- 
tioned, recognizes  neither  slavery  nor  property  in  slaves,  with- 
in their  own  territorial  limits."  Anderson  v.  Poivdexter,  6 
Ohio  State,  622,  674. 

Judge  Skinner  in  delivering  the  judgment  of  the  court 
in  Rodney  v,  Illinois  Central  Railroad  Company,  19  111.  42, 
44,  says:  ** Slavery  in  the  states  where  it  exists,  has  its  foun- 
dation in  the  municipal  regulations  of  such  states,  which  have 
no  extra-territorial  operation,  and  no  binding  force  in  an- 
other sovereignty.  •  •  •  The  owner,  therefore,  by  force  of 
the  laws  of  another  state,  under  the  law  of  Illinois,  has  no 
property  in  the  fugitive,  and  can  here,  under  State  authority, 
assert  no  property  in,  or  power  over  him."  With  the  law  of 
slavery  the  reason  for  the  law  has  passed  away,  and  courts 
will  not  recognize  the  effect  of  the  institution  for  the  purpose 
of  bastardising  the  issue  of  the  dead  or  slandering  the  living. 
The  slave  of  the  Southern  states  owed  service  to  his  master, 
not  by  the  law  of  nature,  but  under  the  local  law,  which  law 
fixed  the  termination  of  that  servitude  at  the  end  of  the  nat- 
ural life  of  such  slave.  The  strict  legal  right  to  the  service 
is  the  same  in  the  parent  as  in  the  master;  the  only  material 
difference  is  in  the  duration  of  the  term.  In  the  case  of  the 
emancipation  of  the  child  from  the  power  of  the  ffither,  the 
marriage  contracted  during  his  servitude  is  good  unless  he 
repudiates  it  upon  arriving  at  his  majority.^  Apply  this  prin- 
ciple to  the  emancipated  slave,  and  a  marriage  contracted  dur- 
ing slavery  would  be  good  upon  emancipation,  if  the  parties 

1  See  Crawford  v.  Crawford,  1  111.  C.  C.  453. — Ed. 
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were  all  living,  and  if  it  is  claimed  that  the  right  to  inherit 
must  be  fixed  at  the  time  of  the  death,  and  that  at  that  time 
the  master  of  Jones  would  have  taken  the  estate,  it  is  a  suffi- 
cient answer  to  this  proposition  to  say  that,  in  case  of  the 
death  or  incapacity  of  the  person  to  take,  the  law  looks  for 
the  next  party  entitled  to  the  inheritance.     The  master  has 
been  removed;  his  claim  (if  he  had  any)  forever  barred;  and 
he  has  left  no  successor  or  representative — he  is  the  last  of 
his  race.    We  look  for  some  one  else  to  take  the  estate,  and  find 
that  the  constitutional  amendment  has  emancipated  his  child 
and  removed  the  only  pretended  barrier  between  him  and 
his  father's  estate — slavery.     The  conmion  law  ignores  slav- 
ery and  all  its  consequences,  and  therefore  the  common  law 
courts  are  barren  of  decisions  upon  the  questions  now  before 
the  court,  and  I  have  to  determine  this  case  more  upon  prin- 
<5iple  than  upon  the  weight  of  former  judicial  decisions.    Now 
that  slavery  has  been  abolished  by  the  bullets  of  our  soldiens 
And  the  ballots  of  our  citizens;  that  universal  liberty  is  the 
great  comer-stone  of  this  really  free  republic;  that  all  men 
stand  equal  and  free  before  the  law;  that  hundreds  of  thou- 
sands of  our  bravest  sons  have  shed  their  blood  and  lain  down 
lives  to  establish  and  maintain  in  this  government  the  great 
truths  **that  all  men  are  created  free  and  equal  and  are  en- 
dowed by  their  Creator  with  certain  inalienable  rights;  and 
■among  these  are  life,  liberty  and  the  pursuit  of  happiness," 
and  now   that  the   policy  of   the   government,   and   of  the 
courts,  state  and  national,  is  in  favor  of  liberty,  and  that 
the  legislation  of  congress  and  of  the  states  is  in  the  spirit 
of  humanity  to  make,  as  far  as  possible,  these  unfortunate 
people  forget  that  they  were  slaves,  and  to  protect  them  in 
the  fuU  enjoyment  of  all  their  civil  rights,  free  froni  any  of 
the  disabilities  of  slavery  or  its  consequences,  it  cannot  be 
claimed  that  the  decisions  made  by  the  courts  of  slave  states 
when  the  policy  of  the  government  and  the  courts  was  to 
sustain  and  perpetuate  the  power  of  the  master  over  the  slave 
are  to  be  regarded  now  in  deciding  this  case;  made  when  all 
presumptions  were  in  favor  of  the  master  and  against  the 
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slave,  and  when  in  a  Southern  state  to  have  a  black  skin  was 
prima  facie  evidence  that  a  man  was  a  slave,  and  would  com- 
pel him  in  a  court  to  prove  his  freedom.  Were  there  a  thou- 
sand of  these  decisions,  made  under  this  influence,  in  favor  of 
slavery  and  against  the  conclusions  I  have  come  to  in  this 
case,  I  would  brush  them  aside  as  I  would  a  spider's  web,  and 
decide  this  <iase  upon  what  I  consider  to  be  the  first  principles 
of  law,  justice  and  humanity. 

I  am,  therefore,  of  the  opinion  that  the  marriage  between 
Jones  and  his  wife  was  valid;  that  during  slavery  they  were 
deprived  of  civil  rights;  that  upon  the  emancipation  of 
Jones  and  the  petitioner  they  were  possessed  of  their  civil 
rights,  and  for  the  purpase  of  this  suit  are  to  be  treated  as 
if  they  had  never  been  slaves ;  that  Matt.  C.  Jones  is  the  only 
surviving  child  of  the  deceased,  and  as  such  entitled  to  in- 
herit his  estate.  To  come  to  any  other  conclusion  would  be 
to  say  that  the  representatives  of  a  race  were  bastards;  and 
that  millions,  for  generations,  have  been  living  in  adultery, 
when  they  had  done  all  in  their  power  to  make  their  connec- 
tion lawful.  The  view  I  have  taken  of  this  case  makes  it  un- 
necessary for  me  to  examine  the  civil  rights  bill  passed  by 
congress,  or  the  enabling  act  of  the  Tennessee  legislature.'' 

^  Note. — See  the  cases  of  Lewis  v.  King,  180  111.  259;  Butler  v. 
ButJer,  161  111.  461,  on  the  validity  of  slave  marriages.  See  also,  the 
case  of  Letoia  v,  Mayo^  Adm.,  reported  immediatelr  following  this 
case. — ^Ed. 


(County  Court  of  Cook  County.) 

John  Lewis,  David  Lewis  and  Ophelia  Lewis 

vs. 
Simeon  Mayo,  AdininistratOT  of  the  Estate  of  John  Seelay^ 

alias  Lewis. 

(January,  1869). 

1.  Slaves — ^Valotty  of  Marriage  Between.  Marriages  of  slaves, 
oonsummated  during  slavery  in  a  slave  state  in  which  there 
is  no  statute  declaring  such  marriages  void,  are  valid  for  all 
purposes  after  the  emancipation  of  such  slaves. 
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Petition  to  have  slave  marriage  declared  valid  and  to  recog- 
nize petitioners  as  lawful  heirs  of  decedent.  Heard  before 
Judge  Thomas  B.  Bradwell.  The  facts  are  eA;ated  in  the 
opinion. 

F,  W.  Becker,  for  petitioners. 

A.  N,  Waterman,  for  administrator. 

BradweIjL,  J. : — 

The  deceased  was  a  colored  man.  His  real  name  was  John 
Lewis.  He  was  held  as  a  slave,  in  Virginia,  until  the  late  war, 
when  he  ran  away,  came  to  Chicago  and  changed  his  name  to 
Reelay.  He  died  intestate,  in  Chicago,  about  two  years  ago, 
leaving  some  property. 

The  evidence  shows,  that  the  intestate,  about  twenty  years 
ago,  then  being  a  slave  in  Virginia,  agreed  to  marry  the  slave 
woman  of  another  master.  That,  with  the  consent  of  their 
masters,  a  large  party  of  slaves  were  called  together  one  even- 
ing to  witness  the  marriage — ^that  a  Methodist  class-leader  did 
pronounce  them  husband  and  wife;  after  which  they  lived 
together  for  many  years  as  such,  and  had  three  children  who 
are  the  petitioners  in  this  cause. 

The  mother  of  these  children  was  sold  about  the  time  of 
the  capture  of  Harper's  Ferry,  and  sent  off  further  South, 
since  which  time  she  has  not  been  heard  from.  I  am  now 
asked  to  find  that  these  three  children,  are  the  legal  heirs  of 
said  intestate,  and  entitled  to  the  property  of  which  he  died 
possessed. 

It  is  claimed  that  the  father  and  mother  at  the  time  of  the 
marriage  were  property;  and,  therefore,  unable  to  contract 
or  enter  into  the  marriage  relation. 

This  court,  at  the  September  Term,  in  1866,  in  the  case  of 
Matt.  C.  Jones  against  Julius  Rosenthal,  Administrator,  etc.,* 
examined,  with  some  care,  the  authorities  in  regard  to  the 
validity  of  a  slave  marriage,  and,  as  I  have  had  no  reason  to 
change  my  opinion  since  that  decision  was  rendered,  it  will 
be  sufficient,  to  dispose  of  this  case  without  going  again  into 

1  Reported  herein.    See  also  the  note  to  same. — £2d. 
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the  reasons  given,  or  the  authorities  cited,  in  that  case,  simply 
to  read  the  head-note  to  that  opinion,  which  is  as  follows : 

**  Henry  Jones,  a  negro  slave,  was  married  in  Tennessee, 
by  a  justice  of  the  peace  ,to  a  colored  woman,  the  slave  of 
another  master,  with  the  consent  of  their  masters.  They  had 
one  child  while  in  slavery,  the  fruit  of  such  marriage,  called 
Matt.  C.  Jones — ^the  mother  died  in  slavery.  Jones  and  Matt. 
C.  were  afterward  emancipated.  Heldy  after  the  death  of 
Henry  Jones,  that  such  marriage  was  not  void;  and  that  Matt. 
C.  was  the  legitimate  son  of  Henry  Jones,  and,  as  such,  en- 
titled to  inherit  his  estate ;  notwithstanding  the  fact  that  his 
parents  were  slaves  at  the  time  of  their  marriage  and  his 
birth. 

**  Marriages  of  slaves,  consummated  during  slavery  in  a 
slave  state,  where  there  is  no  statute  declaring  them  void, 
are  good  for  all  purposes  upon  emancipation." 

Mr.  Clerk,  let  an  order  be  entered,  finding  the  marriage 
between  the  intestate  and  the  said  female  slave  valid,  and  the 
three  petitioners  his  children,  and  heirs-at-law. 


(Circuit  Court  of  Cook  County.) 

Catharine  Durgan 

vs. 

Susannah  McOidre,  Administratrix  of  the  Estate  of  Bernard 

McOuire. 

(October  1,  1868.) 

1.  Marriage — At  Common  Law — ^Essentiai^  of.    It  is  not  necessary 

to  conBtitute  a  yalid  marriage  that  there  should  be  a  legal  cere- 
mony. If  the  parties  made  a  present  agreement  to  live  together 
as  man  and  wife  and  such  agreement  was  actually  consum- 
mated and  the  parties  continued  to  cohabit  together  as  man 
and  wife,  this  will  constitute  a  valid  marriage. 

2.  Common  Law  MarriaOe — How  Proven.    A  common  law  marriage 

may  be  proved  by  the  declarations  and  conduct  of  the  parties 
and  by  reputation.  It  is  not  necessary  that  record  evidence 
should  be  adduced. 
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Action  by  plaintiff  to  recover  for  services  rendered  the  de- 
cedent.    Heard  before  Judge  Erastus  S.  Williams  and  a  jury. 

The  deceased,  Bernard  McGuire,  was  a  cooper  who  lived 
in  Chicago.  The  plaintiff  lived  with  him  for  about  seven 
years,  supposing  she  was  his  wife,  and  performed  all  the 
duties  of  a  wife,  they  having  agreed  to  live  together  as  such. 
There  was  no  ceremony  performed  by  any  minister  or  officer, 
and  no  marriage  license  issued.  By  their  joint  labor  they 
acquired  quite  an  estate,  and  when,  by  reason  of  his  fallen 
fortunes  and  bad  habits  before  his  death,  he  became  unable 
to  support  himself  and  family,  she,  by  washing,  and  the  aid 
obtained  from  a  son  of  hers  by  a  former  husband,  succeeded 
in  keeping  his  real  estate  clear,  the  taxes  paid  thereon,  and 
the  family  together  till  his  death. 

He  died,  and  then  her  claims  as  a  wife  were  denied.  It 
appeared  that  doubts  once  arose  in  the  mind  of  plaintiff 
as  to  the  standing  of  her  boy  bom  of  this  father.  These 
she  stated  to  the  father,  and  then  it  is  alleged  he  quiet- 
ed her  mind  by  some  ceremony  which  he  performed,  and 
which  he  said  was  customary  in  the  **old  country."  It  is  also 
stated  that  McGuire  always  acknowledged  and  introduced 
plaintiff  as  his  wife,  from  some  time  in  1861  until  April  of 
this  year,  and  that  taking  the  child  to  be  baptized  according 
to  the  rites  of  the  Roman  Catholic  Church,  he  acknowledged 
the  paternity  and  perhaps  the  matrimonial  alliance.  The 
plaintiff  was  about  to  take  out  letters  of  administration  when 
the  technical  question  was  raised,  and  the  letters  were  issued 
to  the  daughter,  who  is  defendant. 

The  plaintiff  sought  to  recover  for  her  services  while  she 
was  living  with  the  deceased,  believing  herself  to  be  his  wife. 
The  whole  case  turned  upon  the  question  of  marriage. 

The  defendant's  counsel  cited  the  following  authorities: 
Fenton  v.  Reed,  4  Johns.  52,  4  Am.  Dec.  244 ;  In  re  Taylor,  9 
Paige,  611;  Rose  v.  Clark,  8  Paige,  574,  582;  Cheney  v.  Ar.-^ 
nold,  15  N.  Y.  345,  350;  Jewell  v.  Jewell,  1  How.  219;  Starr 
et  ah  V.  Peck,  1  Hill,  270 ;  vide  2  Kent's  Com.  87 ;  and  note,  cit- 
ing the  decisions  in  different  states;  Reeve's  Domestic  Rela- 
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tions,  306 ;  Bishop  on  Marriage  and  Divorce,  168 ;  Case  of  Wall 
V.  Williamson,  8  Ala.  48;  WaZi  v.  Williams,  11  Ala.  826;  Mor- 
gan v.  McGee,  5  Humph.  13 ;  Johnson  v.  Johnson,  30  Mo.  72. 
The  counsel  for  plaintiff  conceded  that  if  the  court  should 
charge  the  jury  that  the  facts  constituted  marriage,  then  the 
plaintiff's  case  failed. 

Williams  J. : — 

Th?  jury  are  instructed  by  the  court  that  to  constitute  a 
marriage  valid  and  binding  upon  the  parties  thereto,  it  is 
not  necessary  that  all  the  statutory  requirements  in  reference 
thereto  should  have  been  complied  with  by  the  parties,  and  if 
the  jury  shall  believe,  from  the  evidence,  that  the  deceased 
and  the  plaintiff  made  a  present  agreement,  by  which  the  de- 
ceased, then  and  there,  took  the  plaintiff  to  be  his  wife,  and 
the  plaintiff,  then  and  there,  took  the  deceased  as  her  husband, 
and  they  mutually  agreed  to  live  together  then  and  there- 
after as  husband  and  wife,  and  if  they  shall  further  believe, 
from  the  evidence,  that  plaintiff  and  deceased,  from  the  time 
of  such  agreement  up  to  the  death  of  McGuire,  continued  to 
cohabit  as  man  and  wife,  then  there  was  a  valid  and  binding 
marriage  between  the  said  plaintiff  and  the  said  McGuire. 
That,  in  order  to  prove  a  marriage  between  the  plaintiff  and 
the  deceased,  it  is  not  necessary  that  record  evidence  should 
be  adduced,  nor  that  the  marriage  should  be  plx)ved  by  wit- 
nesses present  when  the  marriage  contract  was  made,  nor 
that  any  religious  ceremony  should  have  been  performed,  but 
the  marriage  may  be  proved  by  the  declarations  and  conduct 
of  the  parties,  and  by  other  circumstances  which  usually  ac- 
company the  marriage  relation,  and  by  reputation;  and  if 
the  jury  shall  believe,  from  the  evidence  in  this  case,  that  the 
deceased  and  the  plaintiff  cohabited  together  as  husband  and 
wife,  and  that  the  deceased  spoke  of  the  plaintiff  in  the  pres- 
ence of  his  family  and  others  as  his  wife,  and  she  in  his  pres- 
ence and  in  the  presence  of  others,  spoke  of  him  as  her  hus- 
band, and  deceased  made  no  objection  to  being  so  addressed, 
and  that  the  plaintiff,  with  the  knowledge  and  assent  of  de- 
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ceased,  united  with  him  in  signing  deeds  and  other  instru- 
ments as  his  wife,  that  plaintiff  and  deceased  appeared  in 
respectable  society  as  man  and  wife,  and  were  so  addressed  by 
others  without  objection  on  their  part,  and  if  their  child  was 
addressed  and  treated  by  them,  in  the  presence  of  each  other, 
as  the  child  of  both  of  them,  bom  in  lawful  wedlock,  and  if 
the  plaintiff,  with  the  knowledge  of  deceased,  generally  as- 
sumed his  name,  all  such  facts  are  competent  evidence  upon 
the  question  of  marriage,  and  should  be  considered  by  the 
jury  in  arriving  at  their  verdict. 


(In  the  Circuit  Couirt  of  Cook  County.) 

Frank  Bruley,  et  al. 

vs. 
The  Royal  League. 

(April,  1908.) 

1.  MuTTAL  Benefit  Societies — ^Theib  Contracts — Duty  of  Cown 
IN  Reqard  Thereto.  Courts  should  see  to  it  that  the  by-laws 
and  contracts  of  mutual  benefit  societies,  where  Just  and  reason- 
able, are  enforced. 

2a  Insurance — Recovery  of  Premiums  Paid  After  Policy  For- 
feited. Premiums  paid  by  an  insured  after  his  policy  has  been 
forfeited,  may  be  recovered  by  his  legal  representatives  in  an 
appropriate  action. 

3.  Mutual  BENEPrr  Societies — Agreement  by   Beneficiary  to  bb 

Bound  by  Awer  Enacted  By-Laws — Effect.  An  agreement  by 
a  member  of  a  mutual  benefit  society  to  be  bound  by  after  en* 
acted  by-laws  is  binding  on  him  unless  the  by-laws  so  enacted 
are  unreasonable. 

4.  Insurance — Forfeiture  of  Policy — Agreement   That   Officers 

Cannot  Waive.  Where  an  insured  agrees  in  his  contract  for 
Insurance  that  officers  and  agents  cannot  waive  a  forfeiture 
of  the  policy,  such  an  agreement  is  binding  on  him  and  the 
insurer  is  not  estopped  from  insisting  on  a  forfeiture  although 
it  is  claimed  that  the  officers  or  agents  waived  It. 
6.  Words  and  Phrases — "Implied  Waiver" — "Estoppel."  The  terms 
"implied  waiver"  and  "estoppel"  have  been  held  in  cases  where 
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insurance  contracts  are  Involved  to  be  synonymous  term^ 
meaning  the  same  thing. 

6.  Estoppel — Knowledge  of  Facts.    One  of  the  essential  elements 

of  an  estoppel  is  that  the  party  to  be  estopped  has  knowledge 
of  the  facts. 

7.  Notice — Knowledge  of  Agent  as  Knowledge  of  Principal.    It !». 

a  well  settled  principal  of  law  that  knowledge  of  the  agent  will 
not  be  presumed  to  be  the  knowledge  of  the  principal  except 
where  the  agent  is  acting  withn  the  scope  of  his  authority. 

8.  Estoppel — Misleading  Other  Party.    An  essential  element  in 

the  doctrine  of  estoppel  is  that  the  party  claiming  the  benefit  of 
the  estoppel  must  have  been  misled  to  his  prejudice  by  the  con- 
duct of  the  other  party. 

9.  Estoppel — Facts  Within  Knowledge  of  Both  Parties.    Where 

a  person  claiming  an  estoppel  has  equal  knowledge  of  the  fsjcta 
with  the  person  aainst  whom  the  estoppel  is  sought  to  be  en- 
forced, he  will  not  be  heard  to  say  that  he  was  misled  by  the 
conduct  of  the  other  party. 

10.  Mutual  Benefit  Societies — ^Waiving  Substantial  Provision  or 

Policy — Power  of  Officer  of  Subordinate  Counch-.  The  office  .•^ 
of  a  subordinate  council  of  a  mutual  benefit  society  cannot 
waive  a  provision  which  is  of  the  substance  of  the  insurance 
contract. 

11.  Same — Wadtino  Forfeiture  of  Policy — ^Relation  Between  Su- 

preme and  Subordinate  Ck)UNCiLs.  The  relation  of  a  subordinate 
council  to  the  supreme  council  is  that  of  agency  and  the  sub- 
ordinate  lodge  may  waive  a  forfeiture  resulting  from  a  violation, 
of  the  by-laws  of  the  supreme  lodge. 

12.  Same — By-Law  Making  Subordinate  Council  Agent  of  Assured. 

The  subordinate  council  will  be  regarded  as  the  agent  of  the 
Supreme  Lodge  with  power  ordinarily  to  waive  a  forfeiture, 
even  though  the  by-laws  attempt  to  make  it  the  agent  of  the  as- 
sured. 

13.  Insurance — Construction  of  Contracts — Ambiguity.     Insurance 

contracts  should  be  liberally  construed  in  favor  of  the  insured 
and  strictly  against  the  insurer;  and  where  two  interpretations 
equally  reasonable  are  possible  that  construction  should  be 
adopted  which  will  enable  the  beneficiary  to  recover. 

14.  Where  A  became  a  member  of  a  mutual  benefit  society  and 

signed  a  contract  stipulating  that  if  he  engaged  in  the -liquor 
business  his  rights  as  a  member  would  be  forfeited,  and  he 
agreed  to  be  bound  by  all  the  by-laws  of  the  society,  and  there- 
after the  society  adopted  by-laws  which  provided  that  those- 
engaged  in  the  liquor  business  could  not  become  members;  that 
all  members  who  did  engage  in  that  business  should  stand  bub- 
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pended;  that  the  acceptance  of  assessments  from  members  so 
engaging  should  not  be  a  waiver  of  the  prohibition,  and  that 
a  member  engaging  in  the  prohibited  occupation  might  be  re- 
instated if  he  afterward  relinquished  said  occupation;  and  A 
thereafter  engaged  in  the  prohibted  occupation,  being  so  en- 
gaged at  the  time  of  his  death  and  paid  his  dues  regularly 
to  the  collector  of  the  society  with  knowledge  on  the  local  of- 
ficers' part  that  he  had  becomeNSo  engaged;  it  was  held:  that 
the  parties  having  expressly  stipulated  to  a  contrary  effect,  the 
acceptance  of  the  assessments,  even  with  the  knowledge  of  the 
officers  of  the  local  lodge  of  A*s  engagement  in  the  prohibited 
occupation,  did  not  estop  the  society  when  sued  upon  A's  policy 
from  defending  on  the  ground  of  A's  occupation  as  under  the 
law  applicable  to  the  facts  set  forth,  the  essential  elements  of 
an  estoppel  were  lacking. 

Heard  before  Judge  John  Gibbons.     The  facts  are  stated 
in  the  opinion. 
J.  J.  Rooney,  attorney  for  plaintiff. 
George  W.  MUler,  attorney  for  defendant. 

Gibbons,  J.  ^— » 

This  is  a  suit  brought  on  a  benefit  certificate  issued  by  the 
defendant  to  one  Frank  Bruley.  The  special  plea  of  defend- 
ant alleges  that  said  member  had  forfeited  his  beneficial  mem- 
bership on  account  of  engaging  in  a  prohibited  occupation 
known  as  saloon  keeper  in  violation  of  the  by-laws  and  hi& 
contract  with  the  defendant.  The  replication  is  in  the  na- 
ture of  a  confession  and  avoidance,  admitting  the  forfeiture 
and  alleging  by  way  of  avoidance  that  the  defendant  has 
waived  the  forfeiture  through  the  acts  of  its  agent  by  there- 
after accepting  and  retaining  dues  and  assessments  from  said 
Bruley  with  knowledge  of  his  forfeiture.  To  this  replication 
the  defendant  demurred. 

The  following  abstract  of  the  pleadings  will  show  the  stat- 
us of  the  case.  The  declaration  of  plaintiffs  alleges  that  on 
February  8,  1898,  at  Chicago,  defendant,  for  a  valuable  con- 
sideration, executed,  sealed  and  delivered  to  Frank  Bruley, 
a  certificate  in  writing,  wherein  and  whereby  defendant,  sub- 
ject to  laws  governing  Phil  Sheridan  Council  and  Widows' 
and  Orphans'  Benefit  Fund,  then  in  force  or  that  might  "there- 
after be  enacted,  promised  to  pay  plaintiffs^  children  of  Frank 
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Bruley,  a  sum  not  exceeding  $4,000  upon  satisfactory  proof 
of  death  and  surrender  of  certificate  provided  Bruley  was  in 
good  standing  at  time  of  his  death  and  that  the  certificate  had 
not  been  surrendered  and  a  new  one  issued  at  his  request 

That  thereafter  Bruley  was  transferred  by  defendant  from 
Phil  Sheridan  Council  to  McKinley  Park  Council ;  that  plain- 
tiffs are  the  persons  named  as  beneficiaries  in  said  certificate 
and  that  Bruley  died  May  1,  1904;  that  Bruley  was  at  time 
of  his  death  a  member  of  defendant  order  in  good  standing 
and  had  in  all  respects  complied  with  all  conditions  of  said 
certificate  and  laws,  rules  and  regulations  governing  said 
Phil  Sheridan  and  McKinley  Park  councils  on  his  part  to  be 
performed ;  that  he  paid  all  dues  and  assessments  levied  against 
him  J  that  said  certificate  was  not  surrendered  nor  any  other 
one  issued;  that  said  certificate  was  in  full  force  and  effect 
at  time  of  death. 

It  is  further  alleged  that  plaintiffs  have  complied  with  all 
terms  and  conditions  of  said  certificate ;  that  they  notified  de- 
fendant of  Bruley 's  death  and  surrendered  certificate  to  de- 
fendant, and  that  by  reason  of  the  premises  defendant  became 
liable  to  plaintiffs  for  $4,000  and  being  so  liable  promised  to 
pay,  etc.,  to  the  damage  of  plaintiffs  in  the  sum  of  $6,000, 

A  copy  of  the  certificate  is  attached  to  the  declaration. 
The  defendant  filed  the  general  issue  and  also,  by  leave  of 
court,  filed  a  special  plea,  alleging  that  defendant  is  a  frater- 
nal' insurance  society  transacting  its  business  as  is  provided  in 
the  statutes  of  Illinois,  and  its  charter  and  by-laws. 

That  before  Bruley  was  admitted  to  membership  and  be- 
fore the  issuing  of  said  benefit  certificate  he  signed  a  certain 
contract  containing  the  following  provision:  **I  agree  to  com- 
ply with  all  the  laws,  rules  and  usages  now  in  force  or  which 
may  be  adopted  by  the  order.'-  That  relying  on  this  con-* 
tract  defendant  issued  the  benefit  certificate  containing  the 
following:  **This  certificate  is  issued  to  Frank  Bruley,  of 
Phil  Sheridan  Council,  No.  54,  Royal  League,  located  at  Chi- 
cago, Illinois,  upon  evidence  received  from  said  council  that 
he  is  a  contributor  to  the  Widows'  and  Orphans'  Benefit 
Fund  of  this  Order  •  •  •  and  upon  condition  that  said  mem- 
ber complies  in  future  with  the  laws,  rules  and  regulations 
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now  governing  said  council  and  fund  or  that  may  hereafter 
be  enacted  by  the  Supreme  Council  to  govern  said  council 
and  fund,  all  of  which  are  also  made  a  part  of  this  con- 
tract, •  •  •"  which  certificate  was  accepted  by  Bruley. 

That  thereafter  Bruley  surrendered  this  certificate  and  on 
February  8,  1898,  a  new  one  containing  same  provisions  was 
issued  to  him. 

That  after  Bruley  was  admitted  to  membership  and  prior 
to  his  death,  the  Supreme  Council  of  defendant  in  April, 
1898,  enacted  by-laws  in  part  as  follows : 

**Sec.  2:  Persons  who  have  been  rejected  by  any  insurance 
company  or  association  within  two  years  •  •  •  and  saloon 
keepers  and  those  engaged  in  the  manufacture  and  sale  of 
intoxicating  liquors  Bre  not  acceptable  risks  and  cannot  be- 
come members  of  this  Order.*' 

*  *  Sec,  3 :  All  beneficial  members  of  this  Order  are  prohib- 
ited from  engaging  in  or  pursuing  any  of  the  occupations  or 
employments  enumerated  in  the  preceding  section  of  this  law 
and  any  member  of  the  Order  who  shall,  after  obtaining 
membership  therein,  become  engaged  in  or  pursue  any  busi- 
ness or  employment  enumerated  in  Section  2  of  this  law  shall 
stand  suspended  from  and  forfeit  all  interest  in  the  Widows' 
and  Orphans'  Benefit  Fund  from  and  after  the  date  of  his 
engagement  in  such  prohibited  business,  and  no  benefit  or 
benefits  shall  be  paid  to  the  beneficiary  or  beneficiaries  of 
any  member  on  account  of  the  death  of  such  member  occur- 
ring while  he  is  engaged  in  any  of  the  said  employments 
enumerated." 

That  thereafter,  in  April,  1899,  section  3  was  amended  by 
adding  thereto  the  following: 

**In  case  any  assessment  shall  be  received  from  a  member 
who  has  thus  engaged  in  a  prohibited  occupation  after  his 
admission,  the  receipt  thereof  shall  not  continue  the  benefit 
certificate  of  such  member  in  force,  nor  shall  it  be  a  waiver 
of  his  engaging  in  such  prohibited  occupation." 

That  said  by-laws  remained  in  force  up  to  Bruley 's  death 
and  as  such  were  a  part  of  his  contract. 

That  before  being  admitted  to  membership  and  before  de- 
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livery  of  certificate  Bruley  signed  anotlier  contract  contained 
in  medical  examiner's  blank  providing  in  part,  as  follows: 
^*And  I  do  further  for  said  purpose  represent  and  declare 
that  I  am  not  now  engaged  in  any  of  the  following  occupa- 
tions or  emplojonents,  •  •  •  saloon  keeper  or  the  manufac- 
ture or  sale  of  intoxicating  liquors.  I  am  not  addicted  to  the 
excessive  use  of  intoxicating  liquors,  opium  or  other  injurious 
substances,  and  should  I  become  so  addicted  or  actively  en- 
gaged in  any  of  the  above  enumerated  occupations  or  em- 
plojonents,  my  so  doing  shall  forfeit  and  absolutely  terminate 
thereafter  all  rights,*  interests,,  payments,  benefits  or  privi- 
leges of  myself,  my  family,  heirs,  dependents  or  beneficiaries 
without  proceedings  for  expulsion  or  otherwise  on  the  part 
of  said  association,*'  which  contract  was  signed  by  Bruley. 

That  Bruley  on  July  1,  1903,  became  engaged  as  a  saloon 
keeper  and  continued  in  such  occupation  until  his  death ;  that 
he  thereby  violated  said  by-laws  of  defendant  notwithstand- 
ing his  agreement  to  conform  therewith,  and  violated  the 
contract  not  to  engage  in  said  business,  and  by  reason  of  the 
promises  all  rights,  interests,  benefits,  payments  and  privi- 
leges of  said  Bruley  and  his  beneficiaries  became  forfeited 
and  defendant  discharged  from  liability  under  said  certifi- 
cate. 

Replication  to  first  special  plea  filed,  confessing  allegations 
of  the  plea  and  avoiding  the  same  by  alleging  that  defendant 
through  its  authorized  ofiicers  and  agents  became  informed 
and  well  knew  the  fact  that  Bruley  had  become  engaged  as  a 
saloon  keeper  and  continued  in  such  engagement  up  to  time 
of  his  death,  and  that  with  such  knowledge,  defendant,  by  its 
authorized  officers  and  agents,  continued  to  treat  and  assess 
Bruley  as  one  of  its  members  and  to  receive  and  accept  from 
him  up  to  his  death  monthly  dues  and  assessments  required 
to  be  paid  by  its  members  and  has  ever  since  retained  said 
dues  and  assessments. 

Defendant  filed  a  general  demurrer  to  the  replication  to 
said  first  special  plea.  Thereafter  before  the  demurrer  was 
disposed  of  defendant,  by  leave  of  court,  amended  its  first 
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-special  plea,  which  amended  special  plea  contained  all  the 
allegations  set  up  in  the  original  first  special  plea  and  in 
addition  thereto  certain  other  by-laws  which  were  in  force  on 
May  1,  1903,  and  continued  in  force  until  Bruley's  death,  as 
follows : 

'*Law  2,  sec.  3,  subsection  3.  If  such  member  shall  per- 
manently relinquish  said  occupation  or  employment  he  may 
be  reinstated  in  the  same  manner  as  though  suspended  for 
non-payment  of  assessments.'' 

"Law  2,  sec.  4,  subsection  4.  The  receipt  and  retention 
of  dues  and  assessments  shall  not,  in  any  case,  constitute  a 
waiver  of  any  law  or  defense  which  might  have  been  relied 
on  by  this  Order  had  such  payments  not  been  received  and 
retained." 

**Law  4,  sec.  3,  subsection  2.  All  beneficiary  members  ad- 
mitted prior  to  July  1,  1902,  and  all  such  members  admitted 
on  and  subsequent  to  said  date,  shall  pay  to  the  collector,  on 
or  before  the  last  day  of  each  calendar  month,  the  following 
rates  of  assessment,"  etc. 

**Law  4,  sec.  6,  subsection  2.  The  Collector  shall  be  con- 
sidered to  be  the  agent  only  of  the  member  paying  assess- 
ments, and  any  acts  of  omission  or  commission  of  the  Collec- 
tor shall  not  bind  the  Order,  nor  in  any  manner  waive  any 
part  of  the  Constitution  or  laws  of  the  Order." 

The  said  first  amended  special  plea  of  defendant  further 
alleges  that  Bruley  on  July  1,  1903,  became  engaged  as  saloon 
keeper  notwithstanding  his 'agreement  to  the  contrary;  that 
he  continued  in  said  occupation  up  to  his  death  without  the 
knowledge  of  the  managing  officers  of  defendant;  that  he 
thereby  violated  the  aforesaid  by-laws  of  defendant  notwith- 
standing his  agreement  to  conform  therewith,  and  further 
violated  his  contract  not  to  engage  in  said  business,  and  that 
by  reason  of  the  premises  all  rights,  interests,  benefits,  pay- 
ments and  privileges  of  Bruley  and  his  beneficiaries  were  for- 
feited and  defendant  discharged  from  aU  liability  under  such 
certificate. 

The  plaintiffs  filed  a  replication  to  said  amended  first  spec- 
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ial  plea,  confessing  the  allegations  thereof  and  avoiding  the 
same  by  alleging  that  shortly  after  Bruley  became  engaged  in 
said  occupation  the  oflficers  and  members  of  McKinley  Park 
Council,  a  subordinate  council  of  defendant,  including  the 
scribe  and  collector  of  said  council,  became  informed  and  well 
knew  that  Bruley  was  so  engaged  and  knew  that  he  continued 
to  be  so  engaged  up  to  his  death,  and  with  such  knowledge  de- 
fendant, acting  through  said  subordinate  council,  continued 
to  treat  the  benefit  certificate  issued  to  Bruley  in  full  force 
and  effect  and  continued  to  recognize  Bruley  as  one  of  its 
beneficial  members  up  to  the  time  of  his  death,  during  all 
of  which  time  it  demanded,  accepted  and  retained  from  Bru- 
ley the  combined  monthly  dues  and  assessments  required  to 
be  paid  by  its  beneficial  members  holding  like  certificates,  and 
defendant  has  ever  since  then  retained  the  same. 

To  which  replication  the  defendant  filed  a  general  demur- 
rer and  upon  the  facts  thus  pleaded  the  Court  must  deter- 
mine as  a  matter  of  law  whether  or  not  a  recovery  may  be  had 
on  the  certificate,  by  reason  of  the  fact  that  the  local  council 
knowingly  continued  to  receive  and  retain  the  assessments 
paid  by  Bruley  after  he  became  engaged  in  the  prohibited 
business. 

By  its  demurrer  to  the  replication  to  said  first  amended 
special  plea,  the  defendant  admits,  as  alleged  therein,  that 
the  subordinate  council  had  full  knowledge  that  Mr.  Bruley 
while  one  of  its  members  had  engaged  in  the  occupation  of  a 
saloon  keeper  and  continued  in  that  occupation  up  to  the 
time  of  his  death,  in  violation  of  the  by-laws  of  the  defend- 
ant, and  his  agreement  to  comply  therewith;  and  with  that 
knowledge  of  the  subordinate  council,  the  defendant  contin- 
ued to  treat  him  as  a  member  and  to  assess,  receive  and  retain 
from  him  up  to  the  time  of  his  death,  all  monthly  dues  and 
assessments  required  to  be  paid  by  its  members,  and  that  it 
has  ever  since  retained  the  same. 

The  plaintiffs  specifically  contend  that  the  acceptance  of 
the  dues  and  assessments  arising  from  the  insurance  policy 
constitute  a  waiver  of  the  forfeiture  by  reason  of  the  facts 
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alleged  in  their  replication,  and  contend  that  there  is  a  waiv- 
er of  the  forfeiture  because  of  the  conduct  of  the  subordinate 
council  of  the  defendant  in  continuing  to  treat  the  benefit 
certificate  of  Bruley  as  being  in  full  force  and  effect  and  in 
recognizing  Bruley  as  a  beneficial  member  up  to  the  time  of 
his  death ;  by  accepting,  collecting  and  retaining  the  monthly 
dues  and  assessments  paid  by  him  under  his  benefit  certificate^ 
with  full  knowledge  on  its  part  of  the  forfeiture  incurred  by 
him,  and  so  the  replication  to  the  said  amended  first  addi- 
tional or  special  plea  of  the  defendant  alleges  that  **at  or 
shortly  after  the  time  said  Bruley  became  so  engaged  in  said 
occupation,  the  officers  and  members  of  the  subordinate  coun- 
cil of  the  defendant,  known  as  McKinley  Park  Council  No. 
218,  Royal  League,  including  the  scribe  and  collector  of  said 
council,  became  informed  and  well  knew  of  the  fact  that  he, 
said  Bruley,  had  become  so  engaged  and  well  knew  of  the 
fact  that  he  continued  in  said  occupation  up  to  the  time  of 
his  death,  and  with  such  knowledge,  the  defendant,  acting 
through  said  subordinate  council,  continued  to  treat  the  bene- 
fit certificate  so  issued  to  said  Bruley  as  being  in  full  force 
and  effect  and  continued  to  recognize  said  Bruley  as  one  of  the 
beneficial  members  of  the  defendant  up  to  the  time  of  his 
death.  On  this  state  of  facts  it  is  contended  that  by  reason 
of  the  alleged  conduct  on  the  part  of  the  subordinate  council, 
the  defendant  is  estopped  from  now  insisting  upon  the  for- 
feiture incurred  by  reason  of  Mr.  Bruley  engaging  in  the  pro- 
hibitive occupation.  The  defendant,  however,  contends  that 
it  is  not  liable  on  the  policy  because  Mr.  Bruley  expressly 
agreed  that  his  engaging  in  the  occupation  of  a  saloon  keeper 
would  forfeit  all  rights  under  its  policy  and  that  in  case  any 
assessment  should  be  received  from  him  while  thus  engaged, 
the  receipt  thereof  would  not  continue  the  policy  in  force  or 
be  a  waiver  of  his  engaging  in  that  business;  and  that  because 
Mr.  Bruley  had  incurred  the  forfeiture  by  engaging  in  the 
occupation  of  a  saloon  keeper  no  acts  or  conduct  on  the  part 
of  the  said  subordinate  council  inconsistent  with  the  right  of 
the  defendant  to  insist  upon  a  forfeiture  can  estop  it  from 
21 
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now  setting  up  the  same  as  a  defense  to  the  suit  on  the  in- 
surance policy, 

Fraternal  insurance  should,  and  doubtless  would,  be  the 
popular  and  ideal  plan  of  insurance  if  the  members  were  true 
to  themselves  and  the  local  councils  were  conducted  along  the 
lines  of  correct  business  methods.  The  rules  and  by-laws  of 
every  corporate  body  are  designed  for  the  common  good  of 
its  members,  and  if  in  a  specific  case  the  court  places  its  seal 
of  approval  upon  the  infraction  or  evasion  of  a  by-law,  by  a 
subordinate  council  or  lodge,  it  thereby  establishes  a  prece- 
dent which  may  benefit  the  family  interested  in  the  specific 
case,  which,  if  followed  in  a  number  of  cases,  will  inevitably 
endanger,  if  not  destroy,  the  security  of  thousands  who  for 
years  faithfully  observed  and  complied  with  every  obligation 
imposed  upon  them  by  the  laws  of  the  order. 

The  only  safe  rule  for  courts  to  pursue,  in  cases  of  this  na- 
ture, is  to  ascertain  what  the  charter  and  by-laws  of  the  order 
are  and  rigidly  enforce  them.  It  is  a  matter  of  common  know- 
ledge that  fraternal  insurance  companies  have  been  greatly 
hampered  and  well  nigh  ruined  because  of  the  lax  business 
methods  pursued  by  subordinate  councils,  and,  as  a  matter 
of  self-preservation,  the  supreme  or  governing  bodies  have 
been  forced  to  adopt  stringent  by-laws  and  to  make  strict  con- 
tracts, such  as  we  find  in  the  case  at  bar,  in  the  interest 
of  the  thousands  of  widows  and  orphans  whose  securities  in 
societies  of  this  nature  depend  entirely  upon  the  honest  ad- 
ministration of  their  fiscal  and  prudential  affairs.  Courts 
must  see  to  it  that  their  by-laws,  when  fair  and  reasonable,  are 
upheld,  and  their  contracts,  when  just  and  equitable,  en- 
forced. Actuated  by  these  considerations,  and  influenced 
by  a  firm  sense  of  duty,  the  by-law  and  contract  involved  in 
the  present  case,  will  be  upheld  and  enforced  by  this  court, 
unless  the  contention  of  learned  counsel  for  plaintiff  is  forti- 
fied by  the  greater  weight  of  authority,  or  appeals  to  me  as 
being  the  more  reasonable  and  just. 

In  this  connection  I  may  state  that  by  reason  of  the  force- 
ful argument  advanced  and  the  great  number  of  authorities 
cited  by  counsel  for  plaintiffs,  I  was  strongly  inclined  to  fol- 
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low  the  contention  that  the  by-law  in  question  is  invalid,  for 
the  reason  that  no  provision  is  made  therein  for  the  return 
of  the  dues  and  assessments  paid  by  the  insured  during  the 
period  which  the  policy  was  forfeited.  But  the  court  is  of 
opinion  that  this  question  does  not  necessarily  arise  in  the 
present  status  of  the  case  because  the  representatives  of  the 
deceased  may,  in  an  appropriate  action,  be  able  to  recover  the 
amounts  so  paid.  Until  an  administrator  of  Mr.  Bruley's 
estate  is  appointed,  there  is  no  person  to  whom  the  defendant 
could  legally  pay  the  money.  Thompson  v.  Travelers  Ins. 
Co.,  91  N.  W.  (N.  D.)  75. 

Passing  to  the  more  serious  legal  question  involved,  the 
case  upon  which  the  contention  of  learned  counsel  for  plain- 
tiffs is  principally  based  is  Supreme  Tent  K.  of  M.  of  the 
World  V.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203.  The  de- 
cision in  this  case  is  by  the  appellate  court,  and,  although  a 
very  able  court,  is  not  a  court  of  last  resort.  The  section  of 
the  by-law  there  considered  provides,  *'If  a  member  engages 
in  the  sale  of  intoxicating  drinks  he  shall  be  suspended  from 
the  order  without  action  on  the  part  of  the  officers;  •  •  • 
and  in  case  any  assessment  shall  be  received  from  a  member 
who  has  thus  engaged  in  a  prohibited  occupation  after  his 
admission,  the  receipt  thereof  shall  not  continue  the  benefit 
certificate  of  such  member  in  force,  nor  shall  it  be  a  waiver 
of  his  engaging  in  such  prohibited  occupation."  Some  time 
after  appellee's  husband  was  accepted  as  a  member,  he  did 
engage  in  the  saloon  business,  and  sold  intoxicating  drinks, 
and  while  so  engaged,  died.  The  ofiicers  of  the  local  tent 
knew  that  appellee 's  husband  was  engaged  in  selling  intoxicat- 
ing drinks,  and  with  such  knowledge,  continued  to  accept  his 
dues  and  assessments  up  to  the  time  of  his  death.  Upon  the 
death  of  the  member  the  society  refused  to  pay  the  amoimt 
named  in  the  policy  on  the  ground  that  the  insured  had  en- 
gaged in  the  prohibited  occupation  of  a  saloon  keeper.  Not- 
w^ithstanding  the  insured  had  agreed  that  his  engaging  in  that 
occupation  would  forfeit  all  rights  under  his  policy,  and  that 
ihe  receipt  of  any  assessment  after  his  so  engaging  in  that 
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prohibited  occupation  would  not  continue  his  beneficiary  cer- 
tificate in  force  or  constitute  a  waiver  of  his  engaging  in  such 
occupation,  the  court  held  that  the  receipt  of  dues  and  as- 
sessments by  the  local  agent  of  the  company,  with  knowledge 
on  his  part  that  insured  was  so  engaged  in  the  prohibited  oc- 
cupation, together  with  certain  other  facts,  which  will  be 
hereafter  noticed,  estopped  it  from  setting  up  such  a  forfeit- 
ure of  the  policy. 

It  will  thus  be  seen  that  the  by-law  in  that  case  was  similar 
to  the  by-law  in  the  case  at  bar,  but  the  contract  was  not  ident- 
ical with  the  one  here  sued  on.  The  distinction  arising  from 
the  dissimilarity  of  the  contracts  will  be  alluded  to  hereafter. 

The  Indiana  court,  in  speaking  of  the  answer  filed  by  the 
supreme  tent  to  the  complaint  in  that  case,  said:  "The  an- 
swer alleged  in  substance,  that  the  appellant  is  a  mutual,  fra- 
ternal, beneficial  society,  incorporated  under  the  laws  of  the 
State  of  Michigan;  that  the  supreine  tent  is  the  highest 
authority  in  the  association,  and  authorized  to  prescribe  laws 
for  its  government.  Subordinate  to  this  are  great  camps  and 
subordinate  tents.  It  is  further  averred  that  the  laws  of  the 
supreme  tent  enter  into  and  become  a  part  of  the  contract 
between  the  association  and  its  beneficial  members.  The  an- 
swer then  sets  out  verbatim  certain  provisions  of  the  laws 
governing  the  association,  chewing  the  manner  in  which  it  is 
organized,  its  objects,  etc.  And  among  other  laws  pleaded  is 
the  prohibitory  clause,  which  contains  the  following:  *And 
no  person  shall  be  eligible  for  membership  in  the  order  who 
is  engaged,  either  as  principal,  agent  or  servant,  in  the  manu- 
facture or  sale  of  spirituous,  malt  or  vinous  liquors  as  a 
beverage ;  and,  should  any  beneficial  member  of  the  order  en- 
gage in  any  of  the  above  named  prohibited  occupations  after 
his  admission,  his  benefit  certificate  shall  become  null  and  void 
from  and  after  the  date  of  his  so  engaging  in  such  prohibited 
occupation,  and  he  shall  stand  suspended  from  all  rights  to 
participate  in  the  benefit  funds  of  the  order,  and  no  action 
of  the  tent  or  of  the  supreme  tent  shall  be  a  condition  preced- 
ent to  such  suspension.     The  record  keeper,  when  any  such. 
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suspension  takes  place,  shall  not  receive  further  assessments 
from  such  suspended  member.  He  shall  enter  such  suspen- 
sion on  his  records,  and  report  the  same  to  the  supreme  record 
keeper,  as  he  would  report  any  other  suspension,  giving  date 
and  cause  thereof;  and,  in  case  any  assessment  shall  be  re- 
ceived from  a  member  who  has  thus  engaged  in  a  prohibited 
occupation  after  his  admission,  the  receipt  thereof  shall  not 
continue  the  benefit  certificate  of  such  member  in  force,  nor 
shall  it  be  a  waiver  of  his  engaging  in  such  prohibited  occu- 
pation.' The  laws  set  out  in  this  paragraph  also  show  thai 
a  regular  application  must  be  made  for  membership,  showing, 
among  other  things,  the  occupation  of  the  applicant.  Th& 
laws  also  provide  that  the  subordinate  tent  shall  be  the  agent 
of  the  members  in  making  application  for  membership,  the 
collection  and  transmission  of  dues  and  assessments,  the  serv- 
ing of  notices  and  the  like.  The  answer  then  proceeds  to  aver 
that  the  deceased,  Thomas  H.  Powell,  applied  for  member- 
ship on  the  21st  day  of  September,  1893,  through  the  Indian- 
apolis Tent  No.  35,  organized  as  a  subordinate  tent  in  the 
city  of  Indianapolis;  that  said  application  was  in  writing, 
signed  by  the  appellant,  upon  a  blank  form  furnished  for  the 
purpose;  and  that,  in  reliance  upon  the  representations  made 
in  the  application,  the  beneficial  certificate  was  issued  to  the 
deceased.  The  answer  then  avers  that  the  deceased  engaged 
in  the  saloon  business,  and  admits  that  assessments  were  re- 
ceived thereafter,  but  without  knowledge  on  the  part  of  the 
association  that  he  was  so  engaged,  and  that  the  association 
had  no  such  knowledge  until  after  his  death." 

The  court  in  speaking  of  the  replication  filed  to  said  an- 
swer, said:  **In  the  affirmative  reply  to  the  first  paragraph 
of  answer,  facts  are  alleged  whereby  it  is  sought  to  show  a 
waiver  and  estoppel  on  the  part  of  the  appellant.  It  is  aver- 
red that  ten  months  after  the  insured  engaged  in  the  saloon 
business,  appellant,  with  full  knowledge  of  the  fact,  continued 
to  recognize  him  as  a  member,  and  continued  to  levy  and  col- 
lect assessments  and  dues  of  him  up  to  the  time  of  his  death ; 
that  on  the  day  of  his  death  an  officer  of  appellant  called  at 
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the  saloon  of  decedent,  then  knowing  it  to  be  such,  and  col- 
lected and  receipted  for  assessments  and  dues  which  he  claim- 
ed to  be  then  due;  that  all  of  said  assessments  so  collected^ 
have  been  retained  by  appellant;  that,  although  appellant 
knew  he  was  so  engaged  in  the  saloon  business,  it  failed  and 
refused  to  suspend  him,  and  up  to  his  death  continued  to 
recognize  him  as  a  member  in  good  standing.  In  the  third 
paragraph  of  reply  it  is  averred  that  an  officer  of  the  subor- 
dinate tent  to  which  the  decedent  belonged,  on  the  day  he 
died,  called  at  his  place  of  business,  and  collected  dues  and 
assessments,  and  forthwith  remitted  the  same  to  the  appellant, 
and  informed  appellant  that  the  said  insured  was  dead,  and 
that  at  the  time  of  his  death  he  was  engaged  in  the  saloon 
business;  that,  with  such  knowledge,  appellant  accepted  and 
retained  the  money  paid  upon  such  assessment,  and  never 
offered  to  pay  or  tender  it  back."  It  was  further  alleged  in 
the  replication  that  the  supreme  tent  after  it  received  such 
notice  retained  the  dues  and  assessments  and  sent  blanks  for 
proof  of  death. 

The  court  held  that  under  these  facts  the  defendant  was 
estopped  to  deny  liability  and  the  plaintiff's  judgment  for  the 
amount  of  the  policy  was  affirmed. 

Another  case  wherein  the  by-law  is  exactly  similar  to  the 
one  in  the  above  case,  and  which  holds  diametrically  opposite 
thereto  is  that  of  Schmidt  v.  Supreme  Tent  K.  of  M.  of  the 
World,  97  Wis.,  528,  decided  by  the  supreme  court  of  Wis- 
consin ;  wherein  it  appears  that  at  the  time  Schmidt  joined 
the  order  he  was  a  baker,  but  he  thereafter  opened  a  saloon 
in  the  basement  of  the  building  used  by  him  as  a  bakery,  and 
obtained  a  retail  dealer's  liquor  license.  He  died  while  still 
engaged  in  the  saloon  business,  and  had  paid  two  or  three  as- 
sessments after  the  fact  of  his  engaging  in  such  business  was 
known  to  the  officials  of  his  subordinate  tent.  The  supreme 
tent  had  no  knowledge  of  the  fact  until  after  his  death.  The 
by-laws  of  the  order  provided  for  a  forfeiture  in  case  of  any 
member  engaging  in  the  saloon  business  and  further  provided 
that:    **In  case  any  assessment  shall  be  received  from  a  mem- 
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ber  who  is  thus  engaged  in  a  prohibited  occupation  after  his 
admission,  the  receipt  thereof  shall  not  continue  the  benefit 
certificate  of  such  member  in  force,  nor  shall  it  be  a  waiver 
of  his  engaging  in  such  prohibited  occupation/'  A  trial  was 
had  before  the  court  without  a  jury,  which  resulted  in  a  judg- 
ment for  the  defendant  from  which  the  plaintiff  appealed, 
The  court  affirmed  the  judgment  and  in  discussing  the  ques- 
tion of  waiver  by  the  acceptance  of  dues  and  assessments, 
said:  **It  is  undisputed  that  Schmidt  engaged  as  principal 
in  the  business  of  selling  liquor  as  a  beverage  in  June,  1894. 
By  this  act  he  became  suspended  from  the  order  by  the  terms 
of  the  by-law.  There  was  no  waiver  resulting  from  his  pay- 
ment of  assessments  thereafter  made,  because  the  by-law  in 
question,  which  has  become  a  part  of  the  contract,  expressly 
provides  that  such  payments  shall  not  constitute  a  waiver.'* 

No  case  can  be  found  which  is  more  directly  in  point  than 
the  case  last  above  quoted,  and  since  it  is  an  opinion  of  the 
highest  court  of  the  state  of  Wisconsin,  it  should  have  greater 
weight  than  the  case  decided  by  the  appellate  court  of  Indi- 
ana, unless  the  reasoning  of  the  latter  court  is  the  more  logi- 
cal, or  the  conclusion  reached  is  the  more  just  and  reasonable. 

There  is  one  fact  connected  with  the  Indiana  case  which 
would  distinguish  it  from  the  Wisconsin  case,  and  on  which 
alone  the  soundness  of  its  decision  might  be  upheld.  It  is, 
that  on  the  day  of  his  death  an  officer  of  the  subordinate  tent 
called  at  the  place  of  business  of  the  deceased,  collected  the 
dues  and  assessments  and  remitted  them  to  the  supremo 
lodge  and  informed  the  supreme  lodge  that  the  insured  was 
dead  and  that  at  the  time  of  his  death  he  was  engaged  in  the 
saloon  business.  The  supreme  lodge,  with  this  knowledge, 
accepted  and  retained  the  dues  and  assessments  and  sent 
blanks  for  proof  of  death.  The  fact  that  the  supreme  lodge 
had  received  dues  and  assessments  without  knowledge  that  the 
deceased  was  in  the  prohibited  business,  and  after  his  death 
with  full  knowledge  thereof,  retained  the  dues  and  assess- 
ments received  by  it  before  his  death,  as  well  as  those  re- 
ceived thereafter,  besides  sending  blanks  for  proof  of  death. 
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accept  premiums  from  the  insured.  This  was  relied  upon  as 
a  waiver,  but  the  court  held  that  by  reason  of  the  agreement 
contained  in  the  policy  in  regard  to  the  agent's  authority 
there  was  no  waiver.    On  this  point  the  court  said  (p  362) : 

**The  plaintiff's  case  stands  solely  on  the  proposition  that 
because  it  is  alleged  and  the  jury  have  found  that  the  agent 
had  notice  or  knowledge  of  the  existence  of  insurance  exist- 
ing in  another  company  at  the  time  the  policy  in  suit  was  exe- 
cuted, and  accepted,  and  received  the  premium  called  for  in 
the  contract,  thereby  the  insurance  company  is  estopped  from 
availing  itself  of  the  protection  of  the  conditions  contained  in 
the  policy.  In  other  words,  the  contention  is  that  an  agent 
with  no  authority  to  dispense  with  or  alter  the  conditions  of 
the  policy  could  confer  such  power  upon  himself  by  disregard- 
ing the  limitations  expressed  in  the  contract,  those  limitations 
being  according  to  all  the  authorities  presumably  known  to 
the  insured.  •  •  *  The  plaintiff's  case  at  its  best  is  based 
on  the  alleged  fact  that  the  agent  had  been  informed  at 
the  time  he  delivered  the  policy  and  received  the  premium,  that 
there  was  other  insurance.  The  only  way  to  avoid  the  defense 
and  escape  from  the  operation  of  the  condition  is  to  hold  that 
it  is  not  competent  for  fire  insurance  companies  to  protect 
themselves  by  conditions  of  the  kind  contained  in  this  policy. 
So  to  hold  would  as  we  have  seen,  entirely  subvert  well  settled 
principles,  declared  in  the  leading  English  and  American 
cases,  and  particularly  in  those  of  this  court." 

The  opinion  in  the  above  case  is  exhaustive  and  contains  a 
review  of  a  great  many  authorities  upon  the  point  in  issue. 

In  Phoenix  Insurance  Co.  v,  Maxon,  42  111.  App.  164,  the 
court  said:  (p.  170). 

**  Where  a  policy,  already  issued  and  delivered,  contains  a 
condition  which,  by  the  terms  of  the  instrument,  can  be 
waived  only  in  writing,  and  by  a  certain  officer  named,  an  at- 
tempted parol  waiver  by  another  does  not  bind  the  insurance 
company." 

The  doctrine  of  implied  waivers  has  no  direct  bearing  upon 
the  case  under  consideration.    This  doctrine  is  applied  to  the 
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facts  in  Bermett  v.  Union  Central  Insurance  Co.,  203  111.  439 ; 
Schimp  V.  Cedar  Rapids  Ins.  Co.,  124  111.  354;  Chicago  Life 
Ins.  Co.  V.  Warner,  80  111.  410;  Illinois  Life  Association  v. 
Wells,  102  111.  App.  544 ;  Supreme  Lodge  K  of  P.  v.  WeUen- 
voss,  119  Fed.  671 ;  Modem  Woodmen  of  America  v.  Lane,  62 
Neb.  89,  86  N.  W.  943 ;  Pelkington  v.  National  Ins.  Co.,  55  Mo. 
172 ;  Cannon  v.  Home  Ins.  Co.  of  N.  Y.,  53  Wis.  585  11  N. 
W.  11 ;  Lutz  V.  Anchor  Fire  Ins.  Co.,  120  la.  136,  94  N.  W. 
272 ;  Battin  v.  Northwestern  Mut.  Life  Ins  Co.,  130  Fed.  874. 

The  contention  may  be  conceded  that  the  rule  of  estoppel 
has  been  frequently  applied,  to  cases  where  the  insured  agreed 
that  there  cpuld  be  no  waiver  of  a  forfeiture,  and  in  cases 
where  the  waiver  could  only  he  in  writing;  Metropolitan  Life 
Ins  Co.  V.  Sullivam,,  112  111  App.  500;  Dwelling  House  Ins. 
Co.  V.  Dowdall,  55  111.  App.  622;  Coverdale  v.  Eoyal  Ar- 
canum, 193  111.  91;  Phoenix  Ins.  Co.  v.  Grove,  116  111.  App. 
529,  affirmed,  215  111.  299. 

In  Modern  Woodman  v.  Coleman,  64  Neb.  162,  89  N.  W. 
641,  the  doctrine  of  estoppel  was  applied  although  the  insured 
agreed  that  there  could  be  no  waiver  of  a  forfeiture,  but  a 
careful  analysis  of  these  cases  will  show  that  each  one  is  dis- 
similar in  some  of  its  facts  from  the  case  at  bar. 

The  waiver  here  contended  for  is  not  a  formal  or  express 
waiver,  but  rather  an  implied  waiver  or  estoppel.  The  terms 
** implied  waiver"  and  ** estoppel''  have  been  held  in  cases 
where  insurance  contracts  were  involved  to  be  synonymous 
terms  meaning  the  same  thing.  Northern  Assurance  Co.  v. 
Grand  View  Building  Association,  183  U.  S.  308. 

It  is  therefore  important  to  consider  what  the  elements  of 
an  estoppel  are,  because  if  the  necessary  elements  are  not 
present  in  this  <;ase,  then  there  can  be  no  estoppel.  One  of 
the  essential  elements  is  that  the  party  sought  to  be  estopped 
has  knowledge  of  the  facts.  Pease  v.  Trench,  98  111.  App.  24; 
WHght  V.  Stice,  173  111.  571. 

It  is  a  well  settled  principle  of  law  that  the  knowledge  of 
the  agent  will  not  be  presumed  to  be  the  knowledge  of  the 
principal  except  where  the  agent  is  acting  within  the  scope 
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of  his  authority.       Consolidated  Coal  Company  v.  Block  & 
Hartman  Smelting  Co,,  53  III.   App.  565. 

In  the  present  case  it  does  not  appear  that  under  the  laws 
of  the  Royal  League  the  officer  whose  duty  it  is  to  collect  dues 
and  assessments  has  any  authority  relating  to  the  question  of 
forfeiture  on  account  of  entering  into  a  prohibited  occupation. 
On  the  contrary,  it  is  expressly  provided  that  any  acts  of  omis- 
sion or  commission  by  the  collector  shall  not  bind  the  order  or 
in  any  manner  waive  any  part  of  the  constitution  or  laws  of 
the  order.  It  is  also  provided  that  the  receipt  of  assessments 
shall  not  be  a  waiver  of  the  forfeiture.  Hence,  in  this  case, 
the  officer  who  is  claimed  to  have  knowledge  of  the  forfeiture, 
did  not  receive  the  same  within  the  scope  of  his  authority  as 
an  agent,  and  therefore,  his  knowledge  cannot  be  imputed  to 
the  defendant. 

Another  essential  element  in  the  doctrine  of  estoppel  is  that 
the  party  claiming  the  benefit  of  the  estoppel  must  have  been 
misled  to  his  prejudice  by  the  conduct  of  the  other  party. 
And  it  has  been  held  that  where  the  person  claiming  the  estop- 
pel had  equal  knowledge  of  the  facts  with  the  person  against 
whom  the  estoppel  is  sought  to  be  enforced,  he  will  not  be 
heard  to  say  that  he  was  misled  by  the  conduct  of  the  other 
party,  and  is  therefore  not  entitled  to  the  benefit  of  the  es- 
toppel.    (Authorities  infra.) 

Under  the  express  provisions  of  the  contract  in  this  case, 
the  officer  who  received  the  assessments  from  Bruley  after  he 
had  gone  into  the  saloon  business  had  no  authority  to  waive 
the  forfeiture,  and  the  contract  also  expressly  provided  that 
should  the  assessments  be  accepted  and  retained,  still  the  for- 
feiture would  not  be  waived.  No  one  was  better  apprised  of 
these  facts  than  was  Bruley,  because  he  was  conclusively  pre- 
sumed to  know  the  laws  of  the  order  which  were  a  part  of  his 
contract,  and  therefore  knowing,  as  he  did,  that  such  accept- 
ance of  dues  and  assessments  would  not  waive  his  forfeiture, 
it  certainly  cannot  be  claimed  that  he  was  misled. 

In  Kocher  v.  Supreme  Council,  Catholic  Benevolent  Legion 
65  N.  J.  L.  649,  52  L.  R.  A.  861,  after  the  member  had  dis- 
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appeared  his  beneficiary  continued  to  pay  the  assessments 
until  she  heard  that  he  was  dead.  The  supreme  secretary  then 
told  her  that  she  need  not  pay  any  further  assessments  until 
she  found  out  whether  or  not  he  was  dead,  and  if  living,  she 
could  pay  up  the  back  assessments  and  restore  him  to  good 
standing.  The  member  afterwards  returned,  and  a  tender  of 
the  unpaid  assessments  was  refused  by  the  society,  claiming 
that  his  membership  was  forfeited.  The  trial  court  held  that 
the  conduct  of  the  supreme  secretary  was  a  waiver  of  the  for- 
feiture. Upon  appeal  it  was  held  that  the  secretary  had  no 
X)ower  to  waive  the  laws  of  the  Order,  and  that  the  forfeiture 
was  a  good  defense.  In  its  opinion,  the  court  said:  **The 
powers  and  duties  of  the  supreme  secretary  as  defined  in  the 
constitution  and  by-laws,  are  largely  clerical,  •  •  •  but 
he  is  no  where  clothed  with  power  to  waive  or  suspend  any  of 
the  provisions  of  the  constitution  and  laws  of  the  Legion.     • 

•  •  It  is  true  that  the  law  of  agency  applies  to  officers  of 
corporations,  and  that  if  any  officer  of  a  corporation  is  allowed 
to  exercise  general  authority  in  respect  to  the  business  of  the 
corporation  or  a  particular  branch  of  it  •  •  •  the  cor- 
poration is  bound  by  his  acts  in  the  same  manner  as  if  the  au- 
thority was  expressly  granted.  •  •  •  But  this  immunity 
is  extended  to  those  only  dealing  in  good  faith  with  such  offi- 
cers, and  who  do  not  know  or  are  not  bound  to  know  the  limita- 
tions of  their  power  by  the  provisions  of  the  company's  charter. 

•  •  •  In  the  present  case  the  plaintiff  is  not  in  the  at- 
titude of  one  dealing  with  the  corporation  in  good  faith  and 
without  notice.  •  •  •  Besides  it  is  a  general  principle 
that  persons  entering  mutual  companies  are  presumed  to  know 
the  terms  of  the  charter  and  by-laws  under  which  they  are  or- 
ganized. Nor  can  the  officers  of  such  associations  dispense 
with  the  terms  and  conditions  of  such  charter  and  by-laws  un- 
less they  are  expressly  authorized  to  do  so.  •  •  •  The 
officers  of  a  mutual  association  have  no  power  to  waive  by-laws 
relating  to  the  substance  of  the  contract  between  an  individual 
member  and  his  associates  in  their  corporate  capacity.'* 

In  Schimp  v.  Cedar  Rc^ds  Irisurance  Co.j  124  111.  354,  the 
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court  said:  ''The  waiver  or  estoppel  relied  upon,  cannot  pre- 
vail. It  is  destitute  of  that  element  which  is  most  essential  to 
either.  It  does  not  appear,  nor  is  it  claimed,  that  the  assured 
has  been  mislead  in  any  manner  to  her  prejudice  by  the  com- 
pany accepting  payment  of  the  note." 

In  Grand  Lodge  A.  0.  U.  W.  v,  Jesse,  50  111.  App.  101,  the 
laws  of  the  order  required  that  a  health  certificate  be  filed  in 
case  a  member  who  was  suspended  more  than  30  days  sought 
reinstatement.  Jesse  was  suspended  more  than  30  days  and 
thereafter  the  subordinate  lodge  accepted  the  back  assess- 
ments, and  reinstated  him  without  the  health  certificate.  The 
Grand  Lodge  refused  to  accept  the  money  and  returned  it  to 
the  subordinate  lodge  which  in  turn  returned  it  to  the  mem- 
ber. The  member  died  about  one  year  after.  Suit  was 
brought  on  the  certificate.  The  plaintiff  claimed  that  the  sub- 
ordinate lodge  was  the  agent  of  the  grand  lodge,  and  that  its 
acts  estopped  the  grand  lodge,  and  that  the  member  was  mis- 
led by  them.    Of  this  point  the  court  said  (p.  108) : 

**If  it  be  assumed  that  Douglass  Lodge  and  its  officers  were 
agents  of  the  grand  lodge  in  all  matters  pertaining  to  the 
collection  of  assessments,  it  does  not  follow  that  they  had  au- 
thority to  waive  any  of  the  laws  of  the  grand  lodge,  which 
relate  to  the  substance  of  a  contract  between  an  individual 
member  and  the  grand  lodge.  •  •  •  The  constitution  of 
the  Grand  Lodge  provided  the  only  method  for  reinstating  a 
beneficiary  certificate  after  it  had  been  suspended  for  30  days. 
The  officers  of  the  subordinate  lodge  could  not  waive  these  re- 
quirements.    •     •     • 

**It  appears  in  evidence  that  Charles  Jesse  had  about  a  year 
before  been  recorder  of  Douglass  Lodge  and  knew  in  fact,  as 
well  as  being  bound  to  know,  the  rules  and  laws  of  the  society. 

'*  We  see  no  ground  for  holding  that  the  appellant  is  estopped 
from  denying  its  liability  because  of  the  conduct  of  the  officers 
of  the  subordinate  lodge  in  reinstating  Jesse  without  the  cer- 
tificate of  good  health. " 

Royal  Highlanders  v.  Scoville,  66  Neb.  213,  92  N.  W.  206, 
was  a  suit  on  a  benefit  certificate  which  provided  for  payment 
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on  condition  that  the  member  comply  with  all  the  laws,  edicts, 
etc.  One  of  the  laws  provided  that  in  case  of  suspension  rein- 
statement might  be  had  if  the.  member  was  in  good  health  and 
not  engaged  in  any  prohibited  occupation.  The  member  was 
suspended  and  subsequently  took  sick.  A  few  hours  before 
her  death,  the  beneficiary,  acting  as  the  agent  of  the  member, 
paid  the  arrearages,  but  said  nothing  about  the  condition  of 
the  member's  health.  The  society  refused  to  pay  the  claim, 
and  when  sued,  set  up  the  forfeiture  to  which  the  plaintiff  re- 
plied that  the  acceptance  of  the  assessments  was  a  waiver. 
The  court  held  that  there  was  no  waiver,  and  in  its  opinion 
said:  **It  is  insisted,  however,  by  the  plaintiffs,  that  the  ac- 
ceptance of  the  assessment  by  Mr.  Glover  was  a  waiver  of  the 
condition  of  good  health.  We  cannot  agree  with  this  conten- 
tion. The  members  of  a  mutual  benefit  association  are  con- 
clusively presumed  to  know  its  rules  and  regulations,  and  the 
assured  therefore  must  have  known  that  her  good  health  was 
a  condition  precedent  to  her  right  to  reinstatement.  She  was 
not  acting,  therefore,  in  good  faith  to  the  lodge  in  tendering 
the  payment  of  her  dues  in  view  of  the  condition  of  her 
health.'' 

In  Phoenix  Insurance  Company  v.  Maxon,  supra,  it  is  said : 
**  Where  the  assured  is  notified  of  the  limitation  of  the  author- 
ity of  the  agent,  the  former  cannot  rely  upon  the  statements 
of  the  latter  in  excess  of  his  authority." 

Boyce  v.  Royal  Circle,  99  Mo.  App.  349,  73  S.  W.  300,  was 
a  case  of  forfeiture  for  non-payment  of  dues  and  a  waiver 
was  claimed  because  the  local  secretary  thereafter  received  the 
dues  contrary  to  the  provisions  of  the  laws  of  the  order.  The 
court  in  its  opinion  said:  **At  the  close  of  the  defendant's 
evidence  the  court  instructed  the  jury  to  return  a  verdict  for 
plaintiffs  for  the  full  amount  of  the  certificate,  apparently  on 
the  assumption  that  the  local  secretary  of  the  Cabool  Circle 
by  accepting  payments  of  Henderson's  monthly  dues  for  May, 
June,  July  and  August,  waived  his  default,  restored  him  to 
membership,  and  reinstated  his  certificate  of  insurance  in  full 
force  and  effect." 
22 
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''That  is  a  view  of  the  law  which  we  cannot  accept.  The 
spontaneous  action  of  local  secretaries  of  this  and  kindred  so- 
cieties in  accepting  dues  from  suspended  members  contrary  to 
the  constitution  or  by-laws,  whether  the  acceptance  be  due  to 
ignorance  or  complaisance,  does  not,  ipso  facto,  reinstate  the 
insurance,  and  cannot  have  that  result  unless  the  settled  rules 
of  laws  governing  contractual  obligations  are  set  aside  as  to 
contracts  of  fraternal  insurance." 

The  court  then  holds  that  if  the  supreme  oflScers  tolerated 
the  acceptance  of  dues  with  knowledge  of  the  facts,  that  there 
might  be  a  waiver. 

Continuing,  the  court  said:    ** These  contracts  for  fraternal 
insurance  must  be  treated  like  other  contracts.     •     •     • 
Provisions  for  forfeitures  should  be  strictly  construed  but  not 
abrogated.'* 

In  Supreme  Lodge  Knights  of  Pythias  v,  Knighty  117  Ind. 
489,  it  is  said :  *' A  person  who  enters  an  association  must  ac- 
quaint himself  with  its  laws,  for  they  contribute  to  the  ad- 
measurement of  his  rights,  his  duties  and  his  liabilities.     •     • 

*  It  is  not  one  by-law  or  some  by-laws  of  which  the  mem- 
ber must  take  notice,  for  he  must  take  notice  of  all  which  af- 
fect his  rights  or  interests. '' 

The  next  point  to  be  considered  is  whether  or  not  Bruley's 
course  of  action  was  affected  by  reason  of  the  acceptance  of 
these  dues  by  the  collector.  This  is  also  a  necessary  element 
ill  an  estoppel.  How  can  it  be  said  that  Bruley  was  led  to  be- 
lieve that  the  order  had  intended  to  waive  his  forfeiture  by 
accepting  his  assessments,  when  as  far  as  he  knew,  neither  the 
order  nor  its  agent  was  aware  that  he  had  forfeited  his  insur- 
ance. How  could  he  expect  that  they  would  do  anjrthing  else 
but  accept  his  assessments  until  he  knew  that  they  were  aware 
of  his  forfeiture  ?  He  made  no  effort  to  apprise  the  officers  of 
his  forfeiture  nor  to  inquire  what  the  attitude  of  the  order 
would  be.  His  course  of  action  may  have  been  influenced  by 
two  different  intentions,  as  contended  by  learned  counsel  for 
defendant. 

First,  it  may  have  been  his  intention  to  conceal  the  fact 
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that  he  was  in  the  saloon  business  from  the  order  and  to  con* 
tinue  paying  his  assessments  so  that  if  he  died  while  the  order 
was  still  in  ignorance  as  to  his  forfeiture,  his  insurance  would 
be  paid.  If  this  was  his  intention,  then  he  was  attempting  to 
perpetrate  a  fraud  upon  the  order,  and  it  will  be  unnecessary 
to  cite  any  authorities  to  support  the  proposition  that  in  such 
case,  his  beneficiaries  would  not  be  entitled  to  recover  in  this 
case. 

The  second  intention  which  he  may  have  had  in  paying 
these  assessments  after  his  breach,  was  that  if  he  should  there- 
after relinquish  the  prohibited  occupation  in  which  he  was 
then  employed,  he  might  be  reinstated  in  accordance  with  Law 
2,  sec.  3,  subsec.  3,  set  forth  in  the  amended  first  additional 
plea  as  follows:  '^If  such  member  shall  permanently  relin- 
quish said  occupation  or  employment,  he  may  be  reinstated  in 
the  same  manner  as  though  suspended  for  non-payment  of 
■dues," 

In  support  of  this  point  see  case  of  Supreme  Council  of 
Royal  League  v.  Moerschhaecher,  88  111.  App.  89. 

This  latter  case  is  very  similar  in  its  facts  to  the  case  at 
bar,  except  that  in  the  case  now  under  consideration  the  by- 
law which  provides  that  the  receipt  of  dues  and  assessments 
shall  not  amount  to  a  waiver  was  not  in  force,  and  therefore 
the  case  at  bar  is  a  great  deal  stronger  case  for  the  defendant 
than  was  the  Moerschbaecher  Case. 

Moerschbaecher  was  a  cigar  dealer  when  he  joined  the 
order.  He  afterwards  engaged  in  the  saloon  business  in  con- 
nection with  his  cigar  business,  and  remained  so  engaged  up 
to  the  time  of  his  death.  The  collector  of  the  subordinate 
council  continued  to  receive  dues  and  assessments  from  him 
up  to  his  death  with  feaowledge  of  his  being  engaged  in  the 
saloon  business. 

Moerschbaecher  joitied  the  order  one  year  later  than  Bruley 
did,  and  signed  the  same  contract,  pleaded  as  a  part  of  the 
medical  examiner's  blank.  The  case  was  tried  by  the  court 
without  a  jury,  and  resulted  in  a  judgment  for  four  thousand 
<loUars,  from  which  an  appeal  was  prayed. 
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Law  2,  sec.  3,  subsec.  1,  set  up  in  the  amended  first  addi- 
tional plea  was  also  involved  in  the  ease. 

The  appellate  court  reversed  the  case  without  remanding, 
holding  that  under  sec.  3,  subsec.  1,  aforesaid,  the  entering 
into  the  saloon  business  absolutely  terminated  all  rights  to 
benefits,  and  aside  from  this,  that  the  express  stipulation  in 
the  medical  examiner's  blank  had  a  like  effect.  And  as  to  the 
question  of  waiver,  the  court  said:  **Nor  do  we  regard  the 
question  of  waiver  as  having  any  application." 

This  Moerschhaecher  Case  should  control  the  court  in  the 
case  at  bar,  .since  the  same  contract  is  involved  and  the  facts 
in  each  case  are  substantially  similar,  except  that  the  defend- 
ant's position  is  strengthened  in  this  case  by  the  additional 
provision  in  the  contract  that  the  receipt  of  dues  and  assess- 
ments shall  not  amount  to  a  waiver,  which  was  not  in  the 
Moerschhaecher  Case. 

See  also  Northwestern  Mutual  Life  Insurance  Co.  v. 
Ammerman,  119  111.  329.  The  contract  in  this  case  provided 
that  employment  as  trainmen,  with  some  stated  exceptions, 
without  written  consent  of  the  company  would  avoid  the 
policy.  The  insured  became  a  brakeman  and  wrote  to  the 
agents  of  the  company  for  permission  to  pursue  that  employ- 
ment. They  answered  that  such  permission  could  not  be 
given,  but  that  after  he  ceased  to  be  so  employed,  his  policy 
would  then  again  be  in  effect.  He  afterwards  received  a  no- 
tice of  premiums  and  paid  them.  He  was  killed  by  the  cars, 
and  upon  the  refusal  of  the  company  to  pay  the  insurance, 
suit  was  brought  to  enforce  the  collection  of  the  sum. 

In  its  opinion,  the  court  said  (page  336) :  ** There  can  be 
no  fraud  if  the  parties  to  the  transaction  are  equally  in- 
formed of  all  the  facts,  and  act  independently  upon  such 
knowledge  equally  possessed  by  both  parties.  Nor  can  it  be 
said  that  one  party  has  been  misled  or  induced  to  do  an  act  by 
the  conduct  or  declarations  of  another  when  there  has  been  no 
suggestion  of  falsehood  or  suppression  of  the  truth  by  silence 
or  otherwise,  and  the  party  acts  after  full  knowledge,  upon 
his  own  judgment  or  according  to  his  own  inclination.     If, 
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as  before  substantially  stated,  the  assured  paid  the  premium 
under  the  belief,  fairly  influenced  by  the  acts  and  declara- 
tions of  the  agents  of  the  defendant  company  that  the  policy 
was  to  be  in  force  while  he  continued  in  the  prohibited  occu- 
pation, the  acceptance  of  the  money  by  the  company  would 
estop  it  from  insisting  upon  the  condition  of  the  policy  as  a 
defense.  The  mere  act,  however,  of  receiving  or  collecting 
the  premium  by  the  insurance  company,  with  knowledge  of  an 
existing  right  of  forfeiture  has,  so  far  as  we  know,  never  been 
held  to  estop  the  company  from  setting  up  such  forfeiture  if 
the  assured  had  no  reason  fairly  to  conclude  from  the  acts 
and  declarations  of  the  company  or  its  agents,  that  the  for- 
feiture had  been  or  would  be  waived,  when  he  made  the  pay- 
ment of  the  premium,  or  unless  the  payment  was  made  in  reli- 
ance upon  the  validity  of  his  policy,  induced  by  the  acts,  dec- 
larations or  silence  of  the  company." 

In  view  of  the. foregoing  authorities  it  would  seem  reason- 
able that  the  express  provisions  of  this  contract  entered  into 
between  Bruley  and  the  defendant  should  be  enforced. 

To  permit  a  subordinate  council,  by  the  simple  act  of  re- 
ceiving a  member's  assessments,  to  modify  or  set  aside  provi- 
sions in  the  contract  of  insurance  would  residt  in  the  self- 
destruction  of  the  order.  If  such  were  permitted  to  be  done, 
then  an  individual  collector  of  a  subordinate  council  could 
overrule  the  will  of  the  other  thousands  of  members  of  the  or- 
der, and  permit  members  of  his  own  council  to  engage  in  any 
occupation  whatever,  however  hazardous  it  may  be,  and  if  he 
had  the  power  to  do  this,  it  would  follow  that  he  would  also 
have  the  power  to  waive  the  payment  of  assessments. 

It  has  frequently  been  held  by  the  courts  that  an  ofBcei 
of  a  subordinate  council  cannot  waive  a  provision  which  is  of 
the  substance  of  the  insurance  contract. 

In  Borgraefe  v.  Supreme  Lodge  K.  &  L.  of  ff,,  22  Mo.  App. 
127.  The  defense  was  one  of  forfeiture  for  nonpayment  of 
dues.  The  plaintiffs  claimed  a  waiver  on  the  ground  that  the 
lodge  continued  to  treat  the  deceased  as  one  of  its  members. 
There  was  a  judgment  for  plaintiff  from  which  defendant  ap- 


342  Circuit  Courts  op  Illinois. 

pealed.  On  the  question  of  waiver,  the  Court  said:  '*The 
laws  and  rules  governing  the  different  branches  of  such  an 
order  are  in  the  nature  of  contracts  among  all  the  members^ 
and  considering  the  widespread  extent  of  these  organizations, 
and  the  very  great  extent  to  which  these  scTiemes  of  benevo- 
lence have  taken  the  place  of  life  insurance,  especially  among 
the  working  classes,  it  is  highly  important  as  a  principle  of 
public  policy,  that  in  cases  of  this  kind,  their  rules  and  regu- 
lations should  be  substantially  upheld  by  the  judicial  courts. 
Unless  this  is  done,  these  organizations  cannot  be  maintained. 
Their  benevolent  purposes  cannot  be  carried  out,  and  their 
benefit  certificates  cease  to  afford  any  certain  indemnity  to  the 
families  of  their  members  in  the  case  of  death." 

In  Ancient  Order  V.  W.  v.  Jesse,  50  111.  App.  101,  108,  it  is 
said:  ''If  it  be  assumed  that  Douglass  Lodge  and  its  officers 
were  agents  of  the  Qrand  Lodge  in  all  matters  pertaining  to 
the  collection  of  assessments,  it  does  not  follow  that  they  had 
authority  to  waive  any  of  the  laws  of  the  Grand  Lodge  which 
relate  to  the  substance  of  a  contract  between  an  individual 
member  and  the  Grand  Lodge.  •  •  •  The  constitution  of 
the  Qrand  Lodge  provided  the  only  method  for  reinstating  a 
beneficiary  certificate  after  it  had  been  suspended  for  thirty 
days.  The  officers  of  the  subordinate  lodge  could  not  waive 
these  requirements." 

In  Kocher  v.  Supreme  Council  Catholic  Bejievolent  Legion, 
supra,  the  court  say:  ** Besides  it  is  a  general  principle  that 
persons  entering  mutual  companies  are  presumed  to  know  the 
terms  of  the  charter  and  by-laws  under  which  they  are  organ- 
ized. Nor  can  the  officers  of  such  associations  dispense  with 
the  terms  and  conditions  of  such  charter  and  by-laws  unless 
they  are  expressly  authorized  to  do  so.  •  •  •  The  officers 
of  a  mutual  association  have  no  power  to  waive  by-laws  relate 
ing  to  the  substance  of  the  contract  between  an  individual 
member  and  his  associates  in  their  corporate  capacity." 

In  Niblack  on  Benefit  Societies,  page  568,  in  discussing  the 
question  of  waiver  by  acceptance  of  assessments  by  an  officer 
where  the  contract  was  forfeited  from  the  beorinning,  on  ac- 
count of  the  member  giving  a  false  age,  it  was  said:    "But 
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assuming  that  the  treasurer  acquired  notice  of  the  fact  when 
he  received  the  assessments,  he  had  no  power  to  ratify  the  in- 
valid contract.  He  could  not  admit  a  member  and  thereby 
make  a  contract  of  insurance,  and  if  he  had  no  power  to  make 
such  a  contract  for  the  corporation,  he  had  no  power  to  vali- 
date a  void  contract  by  any  ratification." 

The  receipt  of  dues  in  the  case  at  bar  would  have  the  same 
effect  as  the  one  assumed  by  Niblack.  Bruley 's  contract  was 
forfeited  upon  his  engaging  in  the  prohibited  occupation 
without  any  action  on  the  part  of  the  order,  and  this  is  not 
seriously  controverted  by  the  plaintiffs.  His  contract  with 
the  defendant  then  came  to  an  end,  and  if  the  receipt  of  as- 
sessments by  the  collector  was  a  waiver,  then  the  collector  had 
the  power  to  validate  a  contract,  which  had  become  void  by 
reason  of  its  own  terms.  If  such  be  the  law,  it  is  useless  for 
f ratemaJ  societies  to  make  by-laws  or  contracts  seeking  to  re- 
strain or  limit  the  authority  of  subordinate  councils. 

The  learned  counsel  contend  that  Coverdale  v.  Royal  Ar- 
canum, 193  111.  91,  is  decisive  of  the  case  at  bar,  but  as  I 
view  the  case,  it  simply  holds  that  a  subordinate  council  of  a 
benefit  society  is  the  agent  of  the  supreme  lodge  or  council, 
and  that  if  with  full  knowledge  of  the  falsity  of  the  member's 
statement  in  his  application,  that  he  was  never  engaged  in  the 
business  of  selling  intoxicating  liquors,  continues  to  receive 
his  dues  and  assessments  from  him  and  treats  the  certificate 
in  full  force  up  to  the  time  of  his  death,  the  right  to  forfeit 
the  certificate  by  reason  of  the  falsity  of  the  statement  is 
thereby  waived;  this  is  simply  applying  the  familiar  rule  of 
estoppel  to  the  facts  as  found  by  the  jury  in  that  case.  This 
does  not  mean  that  the  local  council  can  abrogate  a  provision 
of  the  contract  or  nullify  a  by-law,  binding  upon  the  assured 
and  the  order  of  which  he  is  a  member  and  this  is  really 
the  only  point  at  issue  in  the  present  case. 

Under  this  state  of  facts  the  supreme  court  held  that  the 
society  was  estopped  to  set  up  the  forfeiture.  The  court  said : 
'*  Under  the  facts  as  already  stated,  the  subordinate  lodge,  or 
its  ofB.cers  and  members,  had  full  knowledge  of  the  fact  that 
Wasserman  was  engaged,  at  least  a  part  of  the  time,  in  selling 
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liquor  over  the  counter.  With  that  knowledge  the  subordin- 
ate lodge  continued  to  receive  dues  and  assessments  from  him 
to  the  amount  of  $575.00,  from  June  4,  1894,  to  the  date  of  his 
death,  on  February  13th,  1896,  a  period  of  one  year  and  a 
little  more  than  eight  months.  During  all  this  time  the  insur- 
ance certificate  was  treated  as  being  in  full  force,  and  Wasser- 
man  was  received  and  treated  as  a  member,  notwithstanding 
the  knowledge  on  the  part  of  the  officers  and  members  of  the 
subordinate  lodge  of  the  falsity  of  the  statement  contained  in 
his  application.  Certainly  under  the  doctrine  of  Order  of 
Foresters  v.  Schweitzer,  supra,  there  was  a  waiver  of  the  for- 
feiture of  the  certificate  of  insurance."  See  also,  Wood  v. 
Mystic  Circle,  212  111.  532;  Orient  Insurance  Co.  v.  Mc- 
Knight,  197  111.  190,  and  cases  there  cited. 

There  was  no  provision  in  the  by-laws  nor  in  the  contract 
in  any  of  these  cases,  which  would  render  the  rule  of  estoppel 
anomolous  and  therefore  the  cases  are  not  similar  to  the  one 
now  under  consideration. 

In  Moerschhaecher  v.  Royal  League,  88  111.  App.  89,  the 
member  engaged  in  the  occupation  of  a  saloon  keeper  in  viola- 
tion of  his  agreement  not  to  do  so.  In  the  replication  filed  by 
the  plaintiff  to  the  plea  of  the  defendant  setting  up  such 
agreement,  it  was  averred  that  the  defendant  accepted  from 
the  member  the  quarterly  dues  and  assessments  of  said  mem- 
ber well  knowing  that  he  had  become  so  engaged  in  the  occu- 
pation  of  a  saloon  keeper.  In  that  case  a  demurrer  to  said 
replication  was  overruled  by  the  court  and  the  replication  was 
held  to  be  good. 

In  Germania  Life  Insurance  Company  v.  Koehler,  168  111. 
293,  the  insured  expressly  consented  that  there  could  be' no 
waiver  of  a  forfeiture  except  by  an  express  agreement  of  the 
company  endorsed  on  the  policy,  the  company  was  held  estop- 
ped to  insist  upon  a  forfeiture  after  loss  where  the  company, 
with  knowledge  of  the  forfeiture,  continued  to  thereafter 
treat  the  policy  as  in  full  force  by  accepting  and  receiving 
premiums  from  the  insured. 

In  Fenix  Insurance  Co.  v.  Hart,  149  111.  513,  in  speaking 
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of  this  question  the  court  said:  **The  stipulation  in  the  pol- 
icy that  the  waiver  could  be  made  only  by  endorsement  upon 
the  policy  by  the  general  agent  at  Chicago,  was  inserted  for 
the  benefit  of  the  insurer,  and,  like  any  other  clause  or  condi- 
tion of  the  policy^  might  be  waived  by  the  conpany." 

To  the  same  effect  is  John  Hancock  Mutual  Life  Insurance 
Co.  V.  Schlink,  175  111.  284. 

In  Phoenix  Insun^iice  Co.  v.  Raddin,  120  U.  S,  183,  the 
court,  in  speaking  of  this  question  said:  **It  follows  that  the 
only  question  upon  the  instructions  of  the  court  to  the  jury, 
which  is  open  to  the  defendant  on  this  bill  of  exceptions,  is 
whether,  if  insurers  accept  payment  of  a  premium  after  they 
know  that  there  has  been  a  breach  of  a  condition  of  the  policy, 
their  acceptance  of  the  premium  is  a  waiver  of  the  right  to 
avoid  the  policy  for  that  breach.  Upon  principle  and  author- 
ity, there  can  be  no  doubt  that  it  is.  To  hold  otherwise  would 
be  to  maintain  that  the  contract  of  insurance  requires  good 
faith  of  the  assured  only,  and  not  of  the  insurers,  and  to  per- 
mit insurers,  knowing  all  the  facts,  to  continue  to  receive  new 
benefits  from  the  contract  while  they  decline  to  bear  its  bur- 
dens," 

In  Hennesisy  v.  Met.  Life  Ins.  Co.,  74  Conn.  699,  52  Atl. 
490,  the  insured  expressly  agreed  that  there  could  be  no  waiv- 
er of  any  of  the  conditions  or  stipulations  of  the  policy  ex- 
cept by  an  agreement  in  writing  signed  by  the  president,  vice 
president  or  secretary  of  the  company.  The  court  held  that 
notwithstanding  this  agreement  on  the  part  of  the  insured, 
the  company  would  be  estopped  from  insisting  on  a  forfeiture 
if  it  thereafter,  with  full  knowledge,  treated  the  policy  as  in 
full  force  without  such  waiver  in  writing.  See  also  Grand 
Lodge  Ancient  Order  United  Workmen  v.  Brand,  29  Neb,  644, 
46  N.  W.  95. 

It  may  be  further  conceded  that  many  authorities  are  to 
the  effect  that  the  relation  of  a  subordinate  council  of  a  bene- 
fit society  to  the  supreme  council  is  that  of  agency  and  that 
the  subordinate  council  may  waive  a  forfeiture  resulting  from 
the  violation  of  the  by-laws  of  the  supreme  lodge.    This  doc- 
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trine  is  supported  in  High  Court  Ind.  Order  Foresters  v. 
Schweitzer,  171  III.  359;  Coverdale  v.  Royal  Arcanum,  193 
III.  91;  Grand  Lodge  A.  0.  U.  W.  v.  Lackman,  199  111.  140; 
Supreme  Lodge  Order  of  Mut.  Protection  v.  Meister,  105  III, 
App.  477;  Court  of  Honor  v.  Dinger,  221  111.  176;  National 
Council,  etc.,  v.  Burck.  126  111.  App.  15;  Supreme  Tent,  etc., 
V.  Volkfrt,  supra;  Modern  Woodmen  of  America  v.  Coleman, 
supra;  Ancient  Order  Pyramids  v.  Drake,  66  Kan.  538,  72 
Pac.  239;  Trotter  v.  Grand  Lodge,  etc.,  lOf)  N.  W.  (Iowa) 
1099;  Brou-n  v.  Supreme  Court,  etc.,  68  N.  E.  (N.  Y.)  145; 
Sciilosser  v.  Grand  Lodge,  94  Md.  368;  Audre  v.  Modem 
Woodmen,  102  Mo.  App.  377;  Supreme  Lodge,  etc.,  v.  Davis, 
58  Pac.  (Colo.)  595;  McMakon  v.  Maecabees,  161  Mo.  543; 
Knights  of  Pythias  v.  Withers,  177  U.  S.  261;  Supreme  Lodge 
V.  Davis,  58  Pac.  (Colo.)  595. 

In  Order  of  Foresters  v.  Schweitzer,  171  111.  325.  it  is  sim- 
ply held  that  in  associations  of  this  character,  the  relation  ot 
the  members  to  the  order  is  necessarily  throu<;h  the  subordi- 
nate lodges,  and  when  a  forfeiture  of  the  certificate  of  insur- 
fince  is  insisted  upon,  it  is  proper  to  show  that  the  subordinate 
lodg:e,  with  full  knowledge  of  the  alleged  cause  of  forfeiture, 
continued  to  treat  the  insurance  as  in  full  force,  receiving 
the  member's  dues  and  paying  the  money  over  to  the  supreme 
lodge,  so  as  to  show  a  waiver  of  the  forfeiture. 

In  neither  of  the  cases  above  cited  was  there  a  by-law  or 
contract  to  the  effect  that  the  receipt  of  dues  should  not  con- 
stitute a  waiver  of  the  forfeiture.  While  in  the  ease  of  Na- 
tional Council,  etc.,  v.  Burck,  126  III.  App.  15,  it  is  expressly 
held  that  a  suspension  for  non-payment  of  dues  cannot  be 
waived  by  an  agent  of  a  fraternal  society  by  the  acceptance 
of  dues  after  the  death  of  the  member. 

A  similar  rule  was  adopted  in  the  following  cases,  notwith- 
standing the  by-laws  of  the  supreme  council,  attempted  to 
make  tlie  siib-jrdinate  council  and  its  officers  the  agents  of  the 
members  and  not  the  agents  of  the  supreme  council:  Su- 
preme Lndfir,  etc.,  V.  Mcistcr.  105  111.  App.  471 ;  CU»£  v.  Wood- 
men, 111  Mo,  App.  606;  McMahon  v.  Maccabees,  151  Mo.  543; 
Bonard  v.  Banking,  etc.,  94  Mo.  App,  450;  Modern  Woodmen 
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V.  Coleman,  94  N.  W.  (Neb.)  814;  Schunck  v.  Fo'fid,  44  Wis. 
374;  Ancient  Order  of  Pyramids  v,  Drake,  66  Kan.  supra; 
Knights  of  Pythias  v.  Withers,  177  U.  S.  supra;  Brown  v. 
Supreme  Court,  6S  N.  E.  supra;  Murphy  v,  Ind.  Order,  77 
Miss.  842;  Supreme  Tent  v.  Davidy  58  Pac.  597;  Audre  v. 
Modem  Woodmen,  102  Mo.  App.  supra;  Brayman  v.  Grand 
Lodge,  122  Mo.  App.  354. 

It  may  also  be  conceded  that  insurance  contracts  should  be 
liberally  construed  in  favor  of  the  insured,  and  strictly  against 
the  insurer;  and  where  two  interpretations,  equally  reason- 
able, are  possible,  that  construction  should  be  adopted  which 
will  enable  the  beneficiary  to  recover.  Grand  Lodge  Select 
Knights  v.  Beaty,  224  111.  350. 

To  the  same  effect  is  Terwilliger  v.  Masomc  Ace.  Asso.,  197 
111.  9 ;  Supreme  Lodge,  etc,  v,  Meister,  105  111.  App.  474 ;  Ben- 
nett V,  Insurance  Co.,  203  111.  439;  Schimp  v.  Cedar  Rapids 
Ins.  Co.,  124  111.  354;  High  Court  Order  of  Foresters  v. 
Schweitzer,  171  111.  325. 

As  the  learned  counsel  relies  so  confidently  upon  the  case 
of  Supreme  Tent  K.  of  M.  of  the  World  v.  Volkert,  supra,  it 
is  proper  to  state  that,  in  the  affirmative  reply  to  the  first 
paragraph  of  the  answer,  **  facts  are  alleged  whereby  it  is 
sought  to  show  a  waiver  and  estoppel  on  the  part  of  appel- 
lant. It  is  averred  that  ten  months  after  the  insured  engaged 
in  the  saloon  business,  appellant,  with  full  knowledge  of  the 
fact,  continued  to  recognize  him  as  a  member,  and  continued 
to  levy  and  collect  assessments  and  dues  of  him  up  to  the  time 
of  his  death ;  that  on  the  day  of  his  death  an  officer  of  appel- 
lant called  at  the  saloon  of  decedent,  then  knowing  it  to  be 
such,  and  collected  and  receipted  for  assessments  and  dues 
which  he  claimed  to  be  then  due;  that  all  of  said  assessments 
so  collected  have  been  retained  by  appellant;  that  although 
appellant  knew  he  was  so  enga«:ed  in  the  saloon  business,  it 
failed  and  refused  to  suspend  him,  and  up  to  his  death  con- 
tinued to  recognize  him  as  a  member  in  good  standing.  In 
the  third  paragraph  of  reply  it  is  averred  that  an  officer  of 
the  subordinate  tent  to  which  the  decedent  belonged,  on  the 
day  he  died,  called  at  his  place  of  business,  and  collected  dues 
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and  assessments,  and  forthwith  remitted  the  same  to  the  appel- 
lant, and  informed  ^pellant  that  the  said  insnred  was  dead, 
and  that  at  the  time  of  his  death  he  was  engaged  in  the  saloon 
business;  that,  with  such  knowledge,  appellant  accepted  and 
retained  the  money  paid  upon  such  assessment,  and  never  of- 
fered to  pay  or  tender  it  back."  It  further  affirmatively  ap- 
peared that  the  supreme  tent  with  full  knowledge  of  the  facts 
not  only  retained  the  assessment  and  dues,  but  sent  blanks 
for  proof  of  death. 

There  was  still  another  distinguishing  feature  in  this  Vol- 
kert  Case  which  should  be  pointed  out,  and  that  is,  that  there 
was  a  conflict  between  different  provisions  in  the  insurance 
contract  relating  to  forfeiture  in  case  of  engaging  in  prohib- 
ited occupations,  which  may  be  seen  by  reference  to  the  opin- 
ion. 

It  is  quite  evident  that  this  Tolkert  Case  was  decided  upon 
facts  different  from  the  facts  in  the  case  at  bar,  and  since  it 
further  appears  that  the  ease  was  decided  without  having 
urged  upon  Uie  court's  attention  the  particular  portion  of 
the  by-laws,  relating  to  the  waiver  of  forfeitures  by  the  ac- 
ceptance of  dues  and  assessments,  which  is  one  of  the  main 
features  of  the  case  at  bar,  it  cannot  therefore  be  considered 
as  directly  analagous  to  the  case  at  bar. 

From  a  careful  analysis  of  the  authorities  it  will  be  noted 
that  in  a  great  many  of  the  cases  cited  by  counsel  for  plain- 
tiffs there  was  no  provision  in  the  contracts  or  by-laws  prohib- 
iting officers  and  agents  from  waiving  forfeitures.  These 
cases  were  decided  therefore  on  the  broad  ground  that  for- 
feitures being  abhorrent  to  the  law,  may  be  waived  by  the 
party  in  whose  favor  they  would  result  when  all  the  elements 
of  an  estopptel  are  present.  Such  cases  simply  announce  a 
correct  and  familiar  principle  of  law,  but  are  not  controlling 
here  because  they  have  no  direct  bearing  upon  the  question 
involved  in  the  present  case.  In  many,  if  not  all  the  cases 
cited  by  plaintiffs,  except  the  ease  of  Supreme  Tent  v.  Tol- 
kert, 57  N.  E.  203,  the  provisions  in  the  contracts  and  by- 
laws, relating  to  the  ptfwers  of  agents  and  officers  to  waive 
forfeitures  were  in  general  terms,  such  as  "No  agent  or  reprs- 
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sentative  of  the  company  shall  have  power  to  waive  any  pro- 
visions or  conditions  of  the  policy,"  etc.,  as  appears  in  the 
case  of  Dwelling  House  Ins.  Co.  v.  Dowdall,  55  111.  App.  622. 
In  this  latter  case  it  appears  that  all  the  facts  were  fully  and 
truthfully  stated  to  the  agent  of  the  company,  and  from  them 
he  drew  his  own  conclusions  and  it  was  held  that  the  company 
was  estopped  by  the  acts  and  conduct  of  its  agent.  The  pow- 
ers of  an  agent  are  prima  facie,  co-extensive  with  the  business 
intrusted  to  his  care,  and  will  not  be  narrowed  by  limitations 
not  communicated  to  the  person  with  whom  he  deals. 

To  obviate  the  rule  that  written  contracts  cannot  be  altered 
or  contradicted  by  parole  courts  have  introduced  the  doctrine 
of  equitable  estoppels,  or,  it  is  sometimes  called,  estoppels  in 
pais.  The  principle  is  that  where  one  party  had  by  his  repre- 
sentations or  his  conduct  induced  the  other  party  to  a  trans- 
action to  give  him  an  advantage  which  it  would  be  against 
equity  and  good  conscience  for  him  to  assert,  he  would  not  in 
a  court  of  justice  be  permitted  to  avail  himself  of  that  advan- 
tage. This  is  what  is  meant  by  the  doctrine  of  estoppel,  as 
announced  by  the  cases  cited.  But  as  Mr.  Bruley  must  be 
held  to  have  the  same  knowledge  of  all  the  conditions  and 
limitations  contained  in  the  contract  and  by-laws  which  the 
agent  possessed,  the  case  at  bar  is  unlike  any  of  those  cases 
in  this  respect.  It  is  also  unlike  them,  and  the  dissimilarity 
becomes  the  more  apparent,  from  the  fact  that  the  contract 
and  by-laws  in  question  are  not  general  in  their  terms,  and  at 
least  one  of  the  by-laws  could  not  be  couched  in  language 
more  specific  to  make  it  apply  directly  to  the  facts  in  this 
case.  Mr.  Bruley  agreed,  in  so  many  words,  that  if  his  cer- 
tificate should  become  forfeited  by  reason  of  his  engaging  in 
the  business  of  a  saloon  keeper,  the  receipt  and  retention  of 
assessments  would  not  continue  his  certificate  in  force,  nor 
be  a  waiver  of  its  forfeiture.  This  by-law  by  its  terms  makes 
express  reference  to  a  certain  specific  act  of  the  subordinate 
officer  to  whom  dues  and  assessments  were  paid,  which  is  the 
very  act  claimed  by  the  plaintiffs  in  this  case  to  constitute 
an  estoppel  by  operation  of  law. 

The  plaintiff's  contention,  therefore,  finds  no  foundation 
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upon  the  eases  where  the  stipulations  ag^ainst  the  power  of 
Agrents  to  waive  forfeitures  were  made  in  general  terms.  Be- 
sides, it  will  be  found  that  in  many  of  the  cases  cited  the 
doctrine  announced  was  that  which  had  been  applied  to  the 
construction  of  policies  issued  by  what  is  known  as  the  old 
line  insurance  companies.  It  will  also  be  found  that  those 
of  them  in  which  fraternal  insurance  certificates  are  involved 
the  distinction  is  not  recognized  because  in  each  of  such  cases 
there  were  certain  facts  which  brought  them  within  the  prin- 
ciples recognized  by  the  courts  in  the  older  cases;  but  the 
rule  announced  in  those  cases  is  not  the  established  rule 
relative  to  fraternal  insurance  cases. 

As  1  view  the  authorities  it  appears  to  me  that  the  trend  of 
decisions  in  the  more  recent  cases,  both  state  and  federal,  is  in 
favor  of  upholding  and  enforcing  by-laws  and  contracts  simi- 
lar to  those  here  considered  and  as  the  contract  has  already 
been  approved  by  our  appellate  court  in  Royal  League  v. 
Moerschbaecher,  88  111.  App.  89,  it  is  my  duty  to  follow  the 
law  as  there  announced,  supported  as  it  is  by  what  I  consider 
the  better  reason,  as  well  as  the  greater  weight  of  modem 
authority. 

Prom  my  construction  of  the  law,  as  applied  to  the  facts 
pleaded,  it  necessarily  follows  that  the  demurrer  to  the  repli- 
cation of  plaintiffs,  to  the  first  amended  special  plea  of  de- 
fendant, must  be  sustained :  And  it  is  so  ordered. 


{Supreme  Court  of  Illinois,) 

0.  H.  Roberts,  eit  al. 

vs. 
0.  Stigleman,  et  aL ' 

(1874.) 

Paitties — ^PuBCHASEBS  AT  FoBFCLosuRE  SALE.  The  court  has  no 
power  to  make  the  purchaser  at  a  foreclosure  sale  a  party  to 
the  record  in  the  supreme  court 
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Error  to  Jersey  County,  No.  74. 

SCHOLFIELD,  J. : — 

The  record  in  this  case  is  that  of  a  foreclosui;e  of  mortgage, 
:and  sale  had  under  the  decree.  The  motion  is  to  make  the 
purchaser  at  the  mortgage  sale  a  party  to  the  record,  and  also 
to  the  supersedeas.  We  have  no  rule  for  making  parties  in 
such  cases.  The  9th  rule  provides  that:  **Iii  all  cases  wherein 
guardians,  executors  or  administrators,  or  others  acting  in  a 
fiduciary  character,  have  maintained  an  order  or  decree  for 
the  sale  of  lands  in  causes  ex  parte,  and  a  sale  has  been  had 
under  such  decree  or  order,  and  the  same  shall  be  brought  to 
this  court  for  revision,  the  purchaser  or  ierre  tenants  of  such 
lands,  if  known,  shall  be  suggested  to  the  court  by  affidavit 
of  the  plaintiff  in  error,  ^nd  notice  given  them  of  the  pend- 
ency of  the  writ  of  error  ten  days  before  the  first  day  of  the 
term  of  the  court  to  which  the  writ  of  error  is  returnable,  so 
that  said  terre  tenants  may  appear  and  defend." 

It  extends  no  further.  We  have  no  power  to  make  other 
parties  to  the  record  than  those  who  appear  to  have  been  par- 
ties in  the  court  below.    The  motion  is  overruled. 


{Supreme  Court  of  Illinois.) 

John  Oortice 

V8. 

Joseph  Beasley. 

(1874.) 

•Continuance — ^Motion  of  Appellant — ^Whebe  Appellee  Enters 
Appeabancc.  The  appellant  is  not  entitled  to  a  continuance 
where  the  appellee  enters  his  appearance. 

Appeal  from  Jackson  County,  No.  56. 
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McAllister,  J. : — 

In  this  cajse  there  is  a  motion  made  by  the  appellee  to  dis- 
miss the  appeal  for  non-compliance  with  the  order  allowing 
the  appeal,  and  a  motion  by  appellant  for  the  continuation  of 
the  case.  The  motion  to  dismiss  the  appeal  is  a  mere  repeti- 
tion of  a  motion  made  at  the  last  term,  which  was  then  denied. 
The  motion  for  a  continuance  made  on  behalf  of  the  appel- 
lant, is  based  upon  the  fact  that  the  appellee,  the  administra^ 
tors,  come  in  and  enter  their  appearance.  The  appellant  says 
that  that  authorizes  a  continuance  on  his  application.  We 
have  given  this  matter  some  consideration.  There  is  no  pre- 
cise decision  on  the  point,  but  this  case  was  regularly  in  court, 
and,  in  case  of  a  writ  of  error,  where  there  was  no  service  on 
the  defendant,  if  he  should  come  into  court  and  enter  his  ap- 
pearance, the  plaintiff  in  error  is  bound  to  proceed  now.  We 
can  see  no  cause  for  a  continuance  in  this  case.  The  motion 
for  a  dismissal  of  the  appeal  will  be  overruled,  and  also  the 
motion  for  continuance.  It  will  stand  for  hearing  at  this 
term. 


{Supreme  Court  of  TlUnoU.) 
VB. 

G.  L.  Jones. 

(1874.) 

Appeal  and  Error — Insufticienct  of  Bond— Guardiaw  op  Minob 
Heirs.  It  is  not  neceseary  for  the  minor  heirs  to  sign  the  ap- 
peal bond  where  the  guardian  prays  an  appeaL 

Appeal  from  Randolph  County,  No.  82. 

McAllister,  J. : — 

This  is  a  motion  to  dismiss  the  appeal  on  the  ground,  as  is 
alleged,  that  all  the  parties  praying  the  appeal  did  not  join 
in  executing  the  bond.    This  was  a  suit  against  the  estate  of 
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one  Darwin  and  the  minor  heirs  sued  by  him.  The  general 
guardian  prayed  an  appeal,  and  he  executed  the  bond.  There 
would  be  no  sense  at  all  in  having  the  minors  ioined  on  the 
bond,  and  the  motion  is  overruled. 


(Supreme  Court  of  Illinois.) 

St.  Louis  &  Southeastern  Railroad  Company 

VS. 

William  Dorman. 

(1874.) 

Diminution  of  Recobd — ^Retubn.  Upon  suggestion  of  diminution 
of  record  and  motion  for  certiorari,  appellee  must  see  that  re- 
turn is  made  in  time. 

Appeal  from  Hamilton  County,  No.  83. 

Sheldon,  J.: — 

Diminution  of  record  is  suggested,  and  motion  made  for  a 
writ  of  certiorari.  The  motion  will  be  allowed,  but  the  appel- 
lee will  see  to  it  that  the  return  is  made  in  time,  as  we  shall 
not  suflfer  the  hearing  to  be  delayed  for  want  of  the  return. 


(Probate  Court  of  Cook  County,) 

Frederick  H.  Wachsmuth  and  Louis  Wachsmuth,  Executon 

of  the  Last  Will  and  Testament  of  Henrjr 

F.  Wachsmuth,  Deceased. 

vs. 

Penn  Mutual  Life  Insurance  Go.,  et  aL 

(1907.) 

1.  Administration  of  Estates — Mobtgaoe  op  Real  Estate  by 
Executors — Creditors  in  Probate  Proceedings — Priorities.  A 
mortgage  on  the  real  estate  of  the  deceased  executed  by  the 
executo>rs  and  securing  their  note  is  subject  not  only  to  the 
rights  of  such  claimants  as  have  proved  their  claims  in  th^ 

23 
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pending  probate  proceedings,  but  also  to  the  rights  of  all  claim- 
ants who  may  thereafter  prove  claims  due  to  them  severally. 

2.  Judgments — Fobmeb  Adjudication — ^What  Not.  Unless  the  adju- 

dication which  is  sought  to  be  set  up  in  bar  is  one  in  which 
the  question  involved  in  the  proceeding  in  which  it  is  plead, 
was  in  fact  adjudicated  or  might  have  been  adjudicated,  it  is  no 
bar. 

3.  Administration  of  Estates — Foreclosure  or  Mortgage  Given  by 

Devisee — Rights  of  Credftobs  of  Deceased  Parties.  The  rights 
of  the  creditors  of  a  testate  deceased  in  his  real  estate  cannot 
in  any  way  be  affected  by  proceedings  which  have  their  incep- 
tion in  a  mortgage  given  by  the  devisee  after  the  death  of  the 
testator;  hence  neither  such  creditors  nor  the  deceased  ex- 
ecutors are  proper  parties  to  such  a  proceeding. 

4.  Same  when  not  Res  Adjtjdicata  as  to  Executors.    Even  though 

the  executors  were  proper  parties  to  the  foreclosure  proceed- 
ings they  were  not  bound  by  the  decree  in  those  proceedings 
in  the  failure  therein  to  specifically  attack  their  paramount 
right 

5.  Mortgages — Subbogation  of  New  Mobtgagee  to  Rights  of  Old, 

What  Necessaby.  In  order  to  subrogate  a  mortgagee  to  the 
rights  of  a  prior  one  there  must  be  some  privity  between  not 
only  the  mortgagor  and  the  mortgagee  but  between  the  mortga- 
gor, mortgagee  and  original  lienor  so  that  the  new  lien  is  taken 
in  substitution  for  the  old  and  the  proceeds  of  the  new  applied 
to  the  payment  of  the  old. 

Petition  to  sell  real  estate  to  pay  debts.  Heard  before 
Judge  Charles  S.  Cutting.  The  facts  are  stated  in  the  opin- 
ion of  the  court. 

William  Garnett,  for  petitioners. 

Moran,  Mayer  &  Meyer,  for  American  Trust  and  Savings 
Bank. 

Ashcraft  &  Ashcraft,  for  respondent,  Penn  Mutual  Life 
Insurance  Company. 

Cutting,  J. : — 

This  is  a  petition  for  the  sale  of  real  estate  to  pay  the  debts 
of  the  decedent  founded  upon  a  certain  just  and  true  account 
filed  in  this  court  on  the  12th  day  of  December,  1905,  from 
which  it  appears  that  the  total  indebtedness  of  said  estate 
consisted  of  the  following  items: 
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Claim  allowed  Amelia  Hartman,  Jan.  16,  1901  .  .$     400.00 

Claim  allowed  T.  C.  Brown,  April  9,  1901 290.00 

Claim  allowed  American  Trust  &  Savings  Bank, 
March  20,  1902  10,258.33 

Interest  on  said  last  claim  from  date  of  allowance 
to  date  of  said  just  and  true  account 1,902.00 

Making  a  total  of  debts  of  said  deceased  $12,850.33. 

It  also  appears  that  there  were  certain  personal  assets  of 
the  decedent  amounting  to  $5,595.08,  leaving  a  deficiency  of 
personal  property  to  pay  debts  of  $7,254.25  at  the  date  of 
said  account. 

The  executors'  petition  for  the  sale  of  real  estate  to  pay  said 
deficiency  was  filed  April  7th,  1906.  To  this  petition  the 
heirs,  devisees  and  legatees  under  the  will  of  Henry  P.  Wach- 
smuth together  with  the  grantees  of  said  heirs  and  legatees 
and  all  parties  in  possession  of  the  real  estate  were  made  par- 
ties defendant.  The  petition  alleges  that  the  decedent  at  the 
time  of  his  death  was  the  owner  of  and  died  seized  in  fee  sim- 
ple of  several  tracts  or  parcels  of  real  estate  situated  in  Cook 
county,  Illinois,  one  of  which  parcels  of  land  is  described  as 
lots  22  and  23  in  block  2  in  the  circuit  court  petition,  of  the 
S.  E.  quarter  of  sec.  3,  T.  38,  N.  R.  14  east  of  the  3rd  P.  M. 
in  Chicago,  Cook  county,  Illinois,  and  known  as  numbers  461 
and  463  East  47th  street.  The  petition  further  alleges  that 
at  the  time  of  the  death  of  the  decedent,  said  last  described 
jyroperty  was  subject  to  a  trust  deed  made  by  decedent  to 
Edgar  M.  Snow,  dated  April  15th,  1896,  securing  the  payment 
of  $11,000  by  said  Henry  F.  Wachsmuth,  but  further  alleges 
that  since  the  death  of  said  Henry  P.  Wachsmuth,  said  trust 
deed  has  been  released  and  said  note  cancelled,  and  that  the 
Penn  Mutual  Life  Insurance  Company,  Bernard  Baumgarden 
and  Henry  F.  West,  trustee,  have  or  claim  to  have  some  in- 
terest in  the  premises,  which  interest,  if  any,  is  subject  and 
subordinate  to  the  rights  of  the  executors  and  of  the  creditors 
whose  claims  remain  tippaid.  As  to  this  last  described  prop- 
erty only,  the  Penn  Mutual  Life  Insurance  Company  defends 
and  says,  that  the  petitioners  ought  not  to  have  and  maintain 
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their  action  for  the  sale  of  said  premises,  being  a  part  of  the 
premises  described  in  said  petition,  because,  they  say,  that  in 
and  by  his  last  will  and  testament  the  said  decedent  Henry  F. 
Wachsmnth  gave,  devised  and  bequeathed  unto  one  of  the 
petitioners,  his  son,  Louis  C.  Wachsmuth,  the  said  last  de- 
scribed premises;  that  said  Louis  C.  Wachsmuth  on  the  25th 
day  of  February,  1901,  was  fully  seized  of  all  title  to  said 
premises  and  in  possession  thereof  and  being  so  seized,  made, 
executed  and  delivered  his  certain  promissory  note  payable 
to  his  own  order  and  by  him  endorsed  and  delivered,  for  the 
sum  of  $15,000,  payable  five  years  after  date  with  interest  at 
five  per  cent,  and  to  secure  the  payment  of  said  note  and  in- 
terest thereon,  he,  together  with  his  wife,  made,  executed  and 
delivered  to  Francis  B.  Peabody,  trustee,  a  certain  trust  deed 
fully  describing  the  premises  last  aforesaid,  which  trust  deed 
was  recorded  on  the  25th  day  of  February,  1901,  in  the  rec- 
order's office  of  Cook  county,  Illinois;  alleges  that  said  trust 
deed  provides  that  in  case  of  breach  of  any  of  the  covenants 
or  conditions  therein  contained,  the  legal  holder  or  owner  of 
said  note  might  declare  said  note  due  and  foreclose  said  trust 
deed,  whether  the  same  was  due  by  its  terms  or  not.  Said 
defendant  further  alleges  in  his  plea  that  on  the  31st  day  of 
January,  1903,  jnore  than  two  years  after  the  issuing  of  let- 
ters testamentary  aforesaid,  and  after  the  filing  and  allowiiig 
of  all  of  the  supposed  claims  and  indebtedness,  for  which  the 
alleged  deficiency  of  personal  property  to  pay  debts  in  said 
petition  arises,  said  defendant  filed  and  exhibited  in  the  su- 
perior court  of  Cook  county,  Illinois,  its  bill  of  complaint 
against  the  said  Louis  C.  Wachsmuth  and  R.  Mai  Wachsmuth, 
his  wife,  and  **  against  said  Louis  C.  Wachsmuth  and  Freder- 
ick IL  Wachsmuth,  petitioners  herein  as  executors  of  the  last 
will  and  testament  of  Henry  F.  Wachsmuth,  deceased"  et  at., 
to  foreclose  the  trust  deed  of  Louis  C.  Wachsmuth  and  wife  to 
Francis  B.  Peabody,  trustee,  in  which  bill  of  complaint  the 
defendant  alleged  said  indebtedness  of  $15,000  evidenced  by 
said  promissory  note  five  years  after  date  with  interest  at  five 
per  cent,  and  the  execution  and  delivery  of  said  trust  deed  to 
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said  Peabody  to  secure  the  same.  That  said  defendant  wcs 
then  and  there  the  legal  holder  of  said  note  and  trust  deed, 
that  default  was  made  in  payment  of  one  of  the  installments 
of  interest  on  said  note,  that  it  was  provided  that  in  case  of 
such  default  the  holder  of  said  note  might  declare  the  same 
to  be  at  once  due  and  payable  without  notice  and  foreclose 
said  trust  deed  for  payment  thereof  with  interest  and  solicit- 
ors' fees,  etc.;  alleges  that  there  had  been  such  default,  that 
the  legal  holder  had  declared  the  whole  of  said  notes  due  and 
payable,  and  that  said  petitioners  as  executors  under  said  last 
will  and  testament,  who  were  parties  defendant,  had  or 
claimed  to  have  some  interest  in  said  premises  or  some  part 
thereof  as  *' purchasers,  mortgagees,  judgment  creditors  or 
otherwise  which  interest,  if  any,  had  accrued  subject  to  the 
lien  of  defendant's  said  trust  deed  and  was  subject  and  in- 
ferior thereto.''  Defendant  further  alleges  the  issuing  of 
summons,  and  due  service  thereof  upon  the  defendants  there- 
to, petitioners  here,  and  that  thereafter  said  bill  of  complaint 
was  taken  as  confessed  against  Frederick  H.  Wachsmuth  as 
one  of  the  executors  of  the  last  will  and  testament  of  Henry 
F.  Wachsmuth,  deceased,  and  upon  the  answer  of  Louis  C. 
Wachsmuth,  both  individually  and  as  one  of  the  executors  of 
the  last  will  and  testament  of  Henry  F.  Wachsmuth,  and  the 
report  of  the  master  in  chancery,  it  was  found  by  the  superior 
court  and  adjudged  and  decreed  by  it  that  Louis  C.  Wach- 
smuth and  wife  executed  said  deed  of  trust,  was  indebted 
upon  said  promissory  note  for  the  full  amount  thereof  with 
interest,  etc.,  and  that  said  defendant  had  a  first  lien  on  the 
premises  hereinbefore,  and  in  said  trust  deed,  described.  That 
payment  was  not  made  of  the  amount  decreed  to  be  paid,  and 
that  thereafter,  the  master  in  chancery,  after  advertising  ac- 
cording to  law,  sold  said  premises  for  the  sum  of  $17,004.75 ; 
that  said  master  issued  his  certificate  of  sale  and  the  report 
thereof  was  duly  approved  by  the  superior  court  of  Cook 
county;  that  there  was  no  redemption  from  said  sale  as  pro- 
vided by  law  and  that  on  the  20th  day  of  October,  1904,  said 
master  conveyed  to  this  defendant  the  premises  last  aforesaid 
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in  fee  simple,  free  and  clear  of  all  the  supposed  lien  or  claims 
of  the  defendant  thereto,  and  of  the  right  of  the  petitioners 
herein  as  executors  of  the  last  will  and  testament  of  Henry  F. 
Wachsmuth  to  sell  the  same  or  any  portion  thereof  to  pay 
the  debts  of  said  Henry  F.  Wachsmuth,  deceased. 

This  is  a  pure  plea  of  res  ddjudicata,  and  if  effectual  is  a 
perpetual  bar  to  the  sale  of  any  portion  of  the  premises  there- 
in described  for  the  payment  of  the  debts  of  Henry  F.  Wach- 
smuth, deceased. 

It  will  be  noted  that  at  the  time  of  the  giving  of  the  trust 
deed  by  Louis  C.  Wachsmuth  and  wife  to  Peabody,  trustee, 
that  the  will  of  Henry  F.  Wachsmuth  had  been  filed  and  pro- 
bated in  the  probate  court  of  Cook  county,  that  one  of  the 
claims  which  forms  the  basis  for  the  sale  of  real  estate  in  this 
proceeding  had  been  duly  allowed,  while  the  others,  and  by 
far  the  greater  claims  in  amount,  were  not  allowed  in  this 
court  until  after  the  execution  of  said  mortgage.  The  pur- 
chaser of  said  note  for  $15,000  therefore  had  notice,  not  only 
that  probate  proceedings  were  pending,  but  that  at  least  one 
claim  had  been  allowed  before  the  execution  and  recording 
of  the  trust  deed  foreclosed  in  the  superior  court,  and  there  can 
be  no  doubt  that  in  law  at  that  time,  the  rights  of  the  trustee 
and  the  holder  of  the  note  were  subject,  not  only  to  the  rights 
of  such  claimants  as  had  proved  their  claims  but  to  the  rights 
of  all  claimants  who  might  thereafter  in  due  course  of  ad- 
ministration, prove  claims  due  to  them  severally. 

This  proposition  is  not  disputed  seriously  bat  it  is  claimed 
that  by  the  foreclosure  of  this  trust  deed  given  by  a  devisee 
.  under  the  last  will  and  testament  of  Henry  F.  Wachsmuth, 
claims  duly  proven  and  allowed  against  the  said  estate  are 
barred  as  to  this  particular  property,  because  the  executors 
were  at  a  later  date,  made  parties  defendant  to  the  foreclos- 
ure of  such  trust  deed  given  by  the  devisee  and  that  there 
was  in  the  decree  of  the  superior  court  forclosing  said  trust 
deed  the  finding  that  the  Penn  Mutual  Life  Insurance  Com- 
pany, whose  plea  is  under  consideration,  had  a  first  lien  on 
the  premises  described  in  said  decree.     It  is  insisted  that 


"Wachsmuth  vs.  Penn  Mut.  L.  Ins.  Co.  359 

this  is  a  finding  of  priority  which  the  court  has  jurisdiction 
to  make,  and  that  having  made  such  finding,  no  matter  how 
erroneous,  from  which  no  appeal  was  taken  or  writ  of  error 
prosecuted,  that  it  is  binding  upon  the  executors  and  also 
upon  the  creditors  of  the  estate  of  Henry  F.  Wachsmuth,  be- 
cause they  in  such  proceeding  were  necessarily  represented 
by  said  executors.  It  is  conceded  that  the  superior  court  is  a 
court  of  general  jurisdiction,  and  for  the  purpose  of  this 
opinion,  it  may  be  conceded  that  in  contemplation  of  law,  the 
superior  court  is  a  circuit  court,  and  that  a  petition  for  the 
sale  of  real  estate  to  pay  debts  might  have  been  filed  in  the 
superior  court,  as  well  as  in  the  circuit  or  probate  courts.  I 
am,  however,  wholly  unable  to  agree  with  counsel  for  defend- 
ant, m  his  claim  that  this  decree  of  foreclosure  is,  as  to  this 
proceeding  in  this  court  res  ad  judicata  so  as  to  bar  the  rights 
of  the  creditors  of  Henry  F.  Wachsmuth.  It  is  needless  here 
to  go  into  any  exposition  of  the  law  relating  to  former  ad- 
judication, but  it  is  enough  to  say,  and  I  think  the  position  is 
sustained  by  the  authorities,  that  unless  the  adjudication  which 
is  sought  to  be  set  up  in  bar  is  one  in  which  the  question  in- 
volved in  the  proceeding  which  it  is  plead,  was  in  fact  ad- 
judicated or  might  have  been  adjudicated,  it  is  no  bar.  No 
case  is  cited  by  counsel  on  either  side  which  is  directly  in 
point.  I  have  been  cited  to  no  case  and  have  been  unable, 
after  diligent  search,  to  find  any  case  in  which  executors,  dur- 
ing the  period  of  administration,  have  been  barred  from  sell- 
ing real  estate  to  pay  debts  because  they  were  made  defendants 
to  and  defaulted  in  a  proceeding  to  foreclose  a  trust  deed  in 
the  nature  of  a  mortgage  given  by  a  devisee  under  the  will 
through  which  they  take  title  to  their  offices.  The  complain- 
ants in  a  bill  to  foreclose  a  mortgage  given  by  a  devisee  in  a 
will  under  which  the  executors  are  acting,  could  scarcely  ex- 
pect to  litigate  the  question  of  priority  in  time  as  between 
themselves.  The  rights  of  the  executors  who  claim  through  the 
ancestor,  and  directly  from  him,  are  necessarily  from  the 
very  statement  of  the  ease,  prior  in  time  to  those  of  the 
grantee  of  the  devisee,  so  that  an  adjudication  by  any  court 
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that  the  rights  of  the  devisee  were  prior  in  time  to  those  of  the 
creditors  of  the  deceased,  would  much  resemble  an  adjudica^ 
tion  that  two  and  two  make  five  or  that  1906  is  a  later  date 
than  1907.  The  equities,  however,  of  an  incumbrancer  hold- 
ing under  deed  from  a  devisee  might  be  superior,  possibly,  to 
the  alleged  claims  of  the  executors  or  their  privies,  but  if 
that  question  is  to  be  determined  in  a  proceeding  to  foreclose 
a  mortgage,  it  necessarily  injects  into  the  foreclosure  pro- 
ceeding an  absolutely  alien  controversy;  the  whole  probate  of 
the  estate  would  necessarily  be  involved  if  the  executors  an- 
swered to  the  bill  to  foreclose  that  they  had  been  appointed 
executors  and  that  there  might  be  claims  filed,  the  amount  of 
which  they  did  not  know  because  the  period  of  administra- 
tion  had  not  yet  expired,  and  there  could  be  no  adjudication 
unless  the  superior  court  chose  to  take,  by  reason  of  this  fact, 
the  entire  administration  of  the  estate,  which  would  not  do 
and  never  has  done  under  such  circumstances.  As  was. 
said  in  Sutton  v.  Reed,  176  III.  70,  in  speaking  of  a  partition 
suit  commenced  while  the  estate  of  the  ancestor  was  pending 
in  probate,  and  it  was  sought  to  plead  the  decree  in  partition 
in  bar  of  a  claim  filed  in  probate:  **no  question  concerning 
the  administration  of  the  estate  of  Olivia  Reed  was  raised  or 
determined  in  that  suit.  The  administration  of  that  estate 
was  then  properly  pending  in  the  county  court  and  the  cir- 
cuit court  was  not  the  proper  forum  to  determine  questions  of 
the  allowance  of  claims,  and  passing  upon  the  accounts  of  the 
administrator."  In  a  later  case.  Crane  v.  Stafford,  217  III. 
22,  also  a  case  in  partition,  the  master  sought  to  allow  certain 
claims  which  were  due  from  the  ancestor  to  his  creditors  and 
to  pay  them  out  of  the  proceeds  of  the  sale  of  the  real  estate. 
The  supreme  court  said  **such  claims  are  properly  cognizable" 
in  a  court  of  probate  having  jurisdiction  of  the  matter  of  the 
administration  of  the  estate  of  the  deceased,  but  it  was  erron- 
eous to  allow  them  to  be  presented  before  the  master  in  chan- 
cery and  to  decree  that  they  be  paid  by  that  official  out  of 
the  proceeds  of  the  sale  of  land."  Yet,  if  the  executors  sought 
in  a  foreclosure  proceeding  to  set  up  their  rights  so  that  the 
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<30urt  could  determine  that  their  equities  were  superior  to 
those  of  the  mortgagee,  that  court  must  go  into  that  question ; 
it  must  determine  the  condition  of  the  personal  estate  of  the 
decedent,  whether  or  not  there  was  a  deficiency  so  that  a  sale 
of  real  estate  would  be  necessary  to  pay  debts  and  determine 
all  the  other  questions  which  would  arise  on  a  petition  filed 
for  that  particular  purpose.  It  would  mean  that  the  mort- 
rrcigee  could,  by  filing  his  bill  to  foreclose  a  mortgage,  force 
the  executors  into  what  would  in  effect  be  a  cross-bill  for  the 
sale  of  real  estate  to  pay  debts,  because  otherwise  there  could 
be  no  adjudication  of  the  relative  equities ;  the  mortgagee,  and 
not  the  executors,  then,  would  select  the  forum  and  the  time 
for  the  filing  of  such  petition  to  sell  real  estate  to  pay  debts. 
The  adjudication  of  the  probate  court  as  to  the  allowance  of 
claims  is  not  final  in  the  first  instance  except  as  to  the  per- 
sonalty. Ward  V.  Durham,  134  111.  195 ;  Hopkins  v.  McCann, 
19  111.  113  ,•  Moline  Water  Power  Co.  v.  Webster,  26  III  233. 

It  is  perfectly  well  settled  that  on  a  petition  to  sell  real 
•estate  to  pay  debts,  the  heirs  may  contest  the  allowance  of 
the  claims,  and  the  executors  (or  the  claimants  acting  through 
them)  must  reprove  their  claims  to  bind  the  realty;  so  that 
if  in  the  foreclosure  proceedings  the  heirs  deny  the  validity 
of  the  allowance  of  the  claims  in  the  probate  court,  the  cir- 
cuit court  in  this  forclosure  matter  would  be  obliged  to  take 
up  and  adjudicate  each  of  the  separate  claims  which  consti- 
tuted a  part  of  the  just  and  true  account  which  must  precede 
a  petition  to  sell  real  estate  to  pay  debts,  thus  creating  num- 
berless issues  which  are  wholly  foreign  to  a  proceeding  to 
foreclose  and  not  cognizable  therein.  Not  only  that,  but  if  the 
■executors  should  attempt  to  assert  their  rights  to  this  real 
estate  at  the  time  of  the  foreclosure,  and  the  proceeds  were 
not  sufficient  to  pay  the  debts,  the  question  of  pro-rating  be- 
tween the  several  pieces  of  real  estate,  some  of  tliem  included 
in  the  mortgage  foreclosure  and  some  not,  would  necessarily 
arise,  since  it  would  be  quite  inequitable  to  pay  all  of  the 
debts  out  of  one  of  the  pieces  of  real  estate  when  the  several 
pieces  were  devised  to  difi!erent  individuals,  as  in  this  case. 
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This  would  require  the  summoning  of  all  the  other  devisees- 
who  are  not  interested  directly  in  the  foreclosure  and  would 
create  still  another  issue  wholly  foreign  to  the  foreclosure  of 
the  mortgage.  But  if  the  proceeding  should  eventuate  in  de- 
cree and  all  these  issues  should  be  determined,  giving  all  these 
conflicting  individuals  their  rights  in  the  premises  and  deter- 
mining just  how  much  of  the  proceeds  should  be  taken  for  the 
payment  of  debts,  the  full  remedy  to  which  the  executors  are 
entitled,  as  a  matter  of  right,  would  be  lost  because  a  sale  in 
foreclosure  is  always  a  sale  with  the  right  of  redemption  for 
a  period  of  fifteen  months,  whereas  the  sale  of  property  for 
the  payment  of  debts  is  a  sale  without  redemption,  the  pur- 
chaser immediately  becoming  owner  thereof.  It  is  needless 
to  say  that  the  rights  of  creditors  are  much  better  protected 
through  a  sale  without  redemption  than  through  a  sale  with 
one.  The  plea  shows  that  no  issue  was  ever  tried  as  between 
the  executors  and  the  mortgagees  as  to  the  rights  of  the  claim- 
ants against  the  estate  of  the  deceased.  The  sole  claim  for 
res  adjudicata  is  founded  upon  the  usual  finding  in  default 
cases  that  the  rights  of  the  complainants  are  superior  and 
prior  to  those  of  the  defendants.  A  defendant  ought  not  to 
be  barred  by  an  adverse  finding  in  a  proceeding  in  which  his 
rights  to  the  fullest  extent  could  not  be  litigated. 

It  is  a  well  settled  principle  of  equity  jurisprudence  that 
one  who  claims  rights  in  premises  sought  to  be  foreclosed, 
which  are  adverse  to  the  title  of  the  mortgagor  and  prior  to 
that  of  the  mortgagee  cannot  be  made  a  party  defendant  and 
compelled  to  litigate  his  adverse  title  in  such  foreclosure  pit)- 
ceedings.  Eagle  Fire  Co.  v.  Lent,  6  Paige,  637;  Corning  v. 
Smith,  6  N.  Y.  82 ;  Gage  v.  Perry,  93  111.  176. 

It  is  true  that  the  usual  application  of  this  principle  is 
found  in  that  class  of  cases  where  adverse  legal  titles  are  in- 
volved, the  reason  for  the  rule  being  sometimes  given  that  the 
legal  titles  should  be  determined  at  law  and  sometimes  that 
the  interests  of  the  third  parties  being  adverse  to  both  mort- 
gagor and  mortgagee  and  their  privies,  the  controversy  as  to- 
such  third  parties  is  in  no  sense  germane  to  the  foreclosure.^ 
In  the  case  at  bar,  the  claimants  against  the  deceased  estate 
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who  are  the  real  parties  to  the  proceeding]:  have  interests  which 
are  both  adverse  and  necessarily  superior  to  the  rights  of  the 
devisee  mortgagor.  Hence,  the  application  of  the  principle 
of  the  cases  cited.  Why  should  their  claims  against  the  de- 
ceased be  brought  into  a  proceeding  which  cannot,  from  the 
very  nature  of  things  either  affect  or  declare  their  rights  ?  In 
other  words,  the  rights  of  the  creditors  of  the  testate  deceased 
cannot  be  affected  in  any  way  by  proceedings  which  have 
their  inception  in  a  mortgage  given  by  the  devisee  after  the 
death  of  the  testator,  and  hence  neither  such  creditors  nor  the 
deceased's  executors  are  proper  parties  to  such  proceeding. 

But  it  is  insisted  that  though  not  necessary  parties,  the  ex- 
ecutors are  proper  parties  to  the  foreclosure. 

While  the  cases  are  not  uniform  in  their  holdings,  a  long 
and  well  recognized  line  of  decisions  holds  that  even  in  the 
case  of  the  foreclosure  of  a  second  mortgage,  the  finding  in 
the  decree  that  the  second  mortgagee  has  a  first  lien  is  not 
binding  upon  the  first  mortgagee  though  a  party  defendant, 
unless  there  are  allegations  in  the  bill  which  specifically  at- 
tack the  paramount  right  of  the  first  mortgagee.  It  is  fur- 
ther held  that  the  usual  allegation  in  the  bill  that  '*the  defend- 
ants have  or  claim  to  have  some  interest  in  the  premises,  but 
that  such  interests^  if  any,  accrued  subsequent  to  the  time  of 
complainants'  mortgage  and  are  inferior  thereto"  or  any 
equivalent  allegations,  is  not  such  an  attack  as  will  require  the 
first  mortgagor  to  answer,  or  support  a  decree  by  default  as 
a  bar  to  a  subsequent  bill  to  foreclose  the  first  mortgage. 

The  holding  is  direct  that  such  a  decree,  finding  that  a  sec- 
ond mortgage  is  a  first  lien,  is  not  res  adjudicata  as  to  the 
priority  of  the  mortgages.  The  only  holding  directly  in 
point  on  this  proposition  in  this  state  is  Foval  v,  Benton,  48 
App.  638,  which  is  cited  with  apparent  approval  in  HH^ern- 
ian  Bkg,  Ass'n  v.  Law,  88  111.  App.  18,  but  in  other  states  there 
are  many  cases  of  like  holding.  Lewis  v.  Smithy  9  N.  Y.  502 ; 
Strobe  v.  Downer,  13  Wis.  10;  Puzzel  v,  StiU,  63  Vt.  490; 
Bowne  v.  Page,  2  Tyler,  393.  Jones  on  Mortgages,  6  Ed.,  Sec. 
1439,  and  many  cases  there  cited. 

With  how  much  greater  force  does  the  reasoning  of  those 
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cases  apply  when  the  superior  lien,  instead  of  being  one 
easy  to  ascertain,  evidenced  by  a  written  contract  of  record 
and  due  at  a  ^ecific  date  as  in  case  of  mortgage,  is  in 
procesli  of  determination  in  a  court  of  competent  juris-* 
diction,  dependent  upon  complicated  accounts,  it  may  be 
upon  the  settlement  of  which  and  the  determination  of  wheth- 
er there  is  sufficient  personalty  to  pay  them,  the  very  existence 
of  the  superior  lien  depends. 

In  the  case  of  the  mortgage  the  ascertainment  of  the  lien 
is  usually  a  matter  of  computation  only,  as  in  the  cases  cited, 
supra,  while  in  the  matter  of  the  lien  of  the  debts  of  the  tes- 
tator a  practically  complete  probate  of  his  estate  is  necessary 
before  it  can  be  determined  whether  there  will  be  such  lien 
or  the  amount  thereof. 

Perhaps  the  case  nearest  in  point  is  Emigrant  Savings 
Bank  v,  Goldmam,,  75  N.  Y.  127,  which  involved  the  question 
as  to  whether  the  holder  of  a  prior  mechanic  *s  lien,  who  was 
made  a  party  defendant  to  the  foreclosure  of  a  subsequent 
mortgage  under  the  usual  formal  allegation  that  the  defend- 
ants have  some  rights  which  are  subordinate  to  those  of  com- 
plainants, is  barred  by  decree  finding  that  complainant  has 
first  lien  on  property.  The  New  York  court  of  appeals  said : 
*'His  claim  was  prior  to  the  mortgage  of  plaintiff  and  he  had 
a  superior  legal  right  to  payment  from  the  premises.  It  is 
settled  that  the  only  proper  parties  to  a  bill  to  foreclose  so  far 
as  mere  legal  rights  are  concerned  are  the  mortgagor  and  mort- 
gagee and  those  who  have  acquired  rights  under  them  subse- 
quent to  the  mortgagee  {Eagle  F,  Ins,  Co,  v.  Lent,  6  Paige, 
635;  Bk.  of  Orleans  v.  Flagg,  3  Barb.  Chy.  R.  318)  and  these 
parties  only  are  affected  by  the  judgment." 

The  court  holds  that  the  decree  as  to  the  prior  lien  holder 
is  not  res  adjudicata,  even  though  he  was  a  party  defendant 
and  the  decree  seems  to  determine  the  priority  of  the  liens. 

In  view  of  the  authorities  I  must  find  that  it  is  doubtful 
whether  the  executors  were  even  proper  parties  to  the  fore- 
closure suit,  but  in  any  event  under  the  pleadings  they  are 
not  bound  by  the  decree.     In  this  view  of  the  case  it  is  quite 
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unnecessary  to  determine  whether  the  executors  so  represent 
creditors  of  the  estate,  that  such  creditors  are  prevented  from 
asserting  their  rights  by  reason  of  the  failure  of  the  executor 
to  present'  their  claims  in  the  foreclosure  suit. 

I  might  add  that  I  have  received  from  counsel  for  the  de- 
fendant, the  citation  of  two  cases :  Kehm  v,  Mott,  187  III.  519 ; 
Rohrhof  v.  Schmidt,  218  III.  585.  The  language  in  the  first  of 
these  taken  by  itself  and  away  from  the  context  seems  to  be  di- 
rectly in  point  and  to  sustain  the  controversy  of  the  defendant, 
but  a  careful  reading  of  the  case  shows  that  it  applies  only  to 
a  condition  of  things  in  no  way  like  that  at  bar.  The  language 
of  the  court  in  that  case  was  not  necessary  for  the  determina- 
tion of  the  issues  there  made,  is  largely  obiter  and  is  not  ap- 
plicable specifically  to  the  conditions  that  surrounded  that 
case.  The  case  of  Rohrhof  v.  Schmidt  is  one  in  which  the 
question  was  really  not  involved. 

On  the  question  of  subrogation,  which  is  raised,  not  by  this 
plea,  but  by  the  answer,  the  question  must,  it  seems  to  me,  be  a 
question  of  fact.  If  the  facts  are  such  as  are  stated  in  the  case 
of  Bouton  V,  Cameron,  205  III.  59,  there  can  be  no  subrogation. 
In  other  words,  the  defendant  must  bring  itself  within  the 
rule  which  is  laid  down  in  Tyrrell  v.  Ward,,  102  111.  29,  and 
cases  which  f oUow  that  case,  namely :  that  there  must  be  soqie 
privity  between  not  only  the  mortgagor  and  the  mortgagee, 
but  between  the  mortgagor,  mortgagee  and  the  original  lienor, 
so  that  this  new  lien  is  to  be  taken  in  substitution  for  the  old 
and  the  proceeds  of  the  new  applied  to  the  payment  of  the  old. 
Where,  however,  the  new  mortgagee  is  a  mere  volunteer  who 
has  no  relation  to  the  original  mortgagee,  he  cannot  ask  to  be 
subrogated  to  the  rights  of  such  mortgagee.  If,  then,  that  is 
the  case  in  this  instance,  I  shall  have  to  find,  as  a  matter  of 
fact,  that  there  was  no  subrogation. 

This,  I  think,  disposes  of  all  the  matters  connected  with  the 
case,  except  possibly  the  one  which  is  disposed  of  inf  erentially, 
and  that  is  that  the  answer  in  this  case  overrules  the  plea.  I 
do  not  think  it  does.  The  two  things,  in  my  opinion,  are  dis- 
tinct, and  I  have  disposed  of  the  plea,  as  I  conceive,  upon  its 
merits,  holding  it  insufficient  in  law. 
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(Court  of  Cook  County.) 

Clingman 

V8. 

The  World's  Columbian  Exposition  Co.,  et.  al. 

(May  29,  1893.) 

1.  Corporations — Closino  World's  Columbian  Exposition  on  Sun- 

day— Right  of  Stockholdeb  to  Interfere  in  Management — 
Bill  in  Equity.  A  mere  stockholder  in  the  World's  Columbian 
Exposition  cannot  maintain  a  bill  in  equity  to  close  the  fair  on 
Sunday  as  in  the  absence  of  fraud,  breach  of  trust  or  ultra 
vires  he  has  no  right  to  interfere  in  the  management  of  the 
corporation. 

2.  Same — Contract  with   Co^'GRESs — Effect  of  New   CoNornoNS. 

Although  the  directors  of  the  World's  Columbian  Exposition 

a 

accepted  a  gift  from  congress  on  condition  that  the  fair  should 
remain  closed  on  Sunday,  yet  they  have  the  right  to  rescind 
this  contract  as  congress  subsequently  attached  other  condi- 
tions. 

3.  Constitutional  Law — ^Practice  of  Religion  without  Discrimi- 

nation— Sunday  Closing.  Article  2  of  the  Illinois  Constitu- 
tion guaranteeing  the  free  exercise  of  religion  prevents  Sunday 
closing  based  on  a  religious  principle. 

4.  Sunday — Closing  Faib  on  that  Day — Section  317  of  Criminal 

Code — Disturbing  Peace  on  Sunday.  It  can  not  be  assumed 
without  a  showing  that  the  opening  of  the  fair  on  Sunday 
will  disturb  "the  peace  and  good  order  of  society"  and  thus 
violate  section  317  of  the  Criminal  Code. 
6.'  Equity — When  United  States  not  Necessary  Party  to  Bill. 
No  property  rights  of  the  United  States  being  involved  in  this 
controversy,  it  is  not  a  necessary  party  to  the  bill. 

6.  Equity — Diversion  of  Public  Property — Right  of  Taxpayer  to 

Maintain  Bill.  A  taxpayer  has  the  right  to  maintain  a  bill 
in  equity  to  enjoin  a  private  corporaton  from  diverting  public 
property  from  its  dedicated  use  where  such  diversion  affects 
his  pecuniary  interest  as  a  stockholder. 

7.  Parks — Regulation  op — Closing  on  Sunday — Burden  op  Proof — 

Issuing  Injunction.  In  view  of  the  statute  declaring  that 
Jackson  Park  shall  be  a  public  park  free  to  all  persons  forever, 
the  burden  is  on  the  persons  claiming  that  a  rule  closing  it 
on  Sundays  is  reasonable,  and  where  this  is  not  done,  a  com- 
plainant is  entitled  on  the  face  of  his  bill  to  a  preliminary 
Injunction  restraining  the  closing. 
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Motion  for  preliminary  injunction.     Heard  before  Judge 
Stein.    The  facts  are  stated  in  the  opinion. 
WUliam  E,  Mason,  for  complainant. 
Edwin  Walker,  for  defendants. 
Messrs.  Oault  &  Street,  for  intervening  petitioner. 

Stein,  J. : — 

The  bill  in  this  case  prajrs  for  an  injunction  against  the 
South  Park  commissioners  and  the  directors  of  the  exposition 
to  restrain  them  from  closing  the  south  park,  and  more  partic- 
xilarly  the  fair  grounds,  on  Sundays.  Upon  a  motion  for  a 
preliminary  injunction  based  upon  the  bill,  counsel  for  the 
respective  parties  and  for  Charles  H.  Howard,  an  interveniiug 
petitioner,  presented  their  views  and  argued  the  questions  at 
issue  with  considerable  fullness.  The  court  has  also  had  the 
benefit  of  the  arguments  of  the  United  States  district  attor- 
ney and  of  Mr.  Huntley,  one  of  the  national  commissioners, 
both  of  whom  were  present  at  the  hearing. 

Counsel  for  the  complainant  having  limited  his  motion  to 
an  injunction  against  the  board  of  directors,  it  will  not  be 
necessary  to  pass  upon  the  objections  that  have  been  made  to 
the  issuing  of  an  injunction  against  the  park  commissioners. 

In  disposing  of  the  motion  the  court  can  only  consider  the 
facts  as  set  forth  in  the  bill  of  complaint  and  the  intervening 
petition,  they  being  the  only  papers  presented  in  support  of 
the  motion  or  in  opposition  to  it. 

The  intervening  petitioner  prays  for  an  injunction  against 
the  directors  to  restrain  them  from  opening  the  fair  on  Sun- 
days; but  at  the  hearing  his  counsel  stated  that  they  did  not 
desire  an  injunction,  and  in  their  argument  confined  them- 
selves to  the  presentation  of  objections  to  the  injunction 
prayed  for  in  the  bill  of  complaint. 

The  complainant  filed  his  bill  in  a  dual  capacity,  as  a  stock- 
holder and  as  a  tax  payer.  His  counsel,  however,  did  not 
press  his  claims  as  a  stockholder,  and  rested  his  argument  prin- 
cipally, if  not  solely  upon  his  rights  as  a  tax  payer.  It  is  too 
clear  for  argument  that  as  a  mere  stockholder  the  complain- 
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ant  cannot  maintain  this  bill.  In  the  absence  of  fraud,  breach 
of  trust  or  ultra  vires,  neither  of  which  is  alleged,  a  stock- 
holder has  no  right  to  interfere  with  the  management  of  af- 
fairs of  the  exposition  by  its  board  of  directors. 

As  a  tax  payer  the  complainant  claims  that  because  under 
the  act  of  the  legislature  of  February  24,  1869,  the  lands  and 
premises  to  be  acquired  by  the  South  Park  commissioners  were 
**to  be  held,  managed  and  controlled  by  them  and  their  suc- 
cessors as  a  public  park  for  the  recreation,  health  and  benefit 
of  the  public,  and  free  to  all  persons  forever,"  it  was  beyond 
the  power  of  the  park  commissioners  or  the  exposition  authori- 
ties to  close  the  park  on  Sundays,  and  that  an  injunction 
should  issue  on  that  ground  alone. 

To  this  view  divers  objections  are  made  by  the  intervening 
petitioner,  which  will  briefly  be  considered.  In  the  first  place 
it  is  contended  that  congress,  having  sole  power  and  supreme 
jurisdiction,  has  enacted  a  law  that  the  fair  shall  be  closed 
Sundays.  Even  if  it  were  true  (which  it  is  not)  that  congress 
had  sole  or  supreme  jurisdiction  in  the  matter  in  hand,  still, 
in  the  very  first  act  of  congress  concerning  the  exposition 
and  creating  the  board  of  national  commissioners  (approved 
April  25,  1890),  it  is  provided  that  **  nothing  in  this  act  shall 
be  so  construed  as  to  override  or  interfere  with  the  laws  of 
any  state."  -  The  laws  of  this  state  touching  the  use  of  the 
park  were  therefore  expressly  left  in  full  force  and  effect. 
Nor  is  it  true  that  congress  has  passed  a  law  requiring  the  fair 
to  be  closed  on  Sunday.  On  the  contrary,  it  has  carefully  re- 
frained from  doing  so,  probably  for  the  reason  that  it  knew 
it  had  no  power.  What  it  did  was  by  the  act  approved  August 
5,  1892,  to  make  certain  appropriations,  including  the  $2,500,- 
000,  **upon  the  condition  that  the  said  exposition  shall  not  be 
opened  to  the  public  on  the  first  day  of  the  week,  commonly 
called  Sunday ;  and  if  the  said  appropriations  be  accepted  by 
*  *  *  the  World's  Columbian  Exposition  upon  that  condition, 
it  shall  be  and  hereby  is  made  the  duty  of  the  World's  Colum- 
bian Exposition  *  *  *  to  make  such  rule  as  *  •  *  shall  re- 
quire the  closing  of  the  exposition  on  *  *  *  Sunday."  It  was 
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only  by  the  acceptance  of  this  condition  by  the  exposition  board 
of  directors  that  the  clause  forbidding  Sunday  opening  became 
operative.  In  effect,  congress  offered  them  a  certain  sum  of 
money,  provided  they  would  do  a  certain  thing.  They  ac- 
cepted the  proposition,  and  thereby  entered  into  a  contract 
with  congress.  Had  they  not  accepted  it  the  Sunday  clause 
would  have  been  of  no  force  or  validity  whatever,  and  would 
have  remained  what  it  was  in  the  first  place,  a  mere  offer. 

But  as  the  directors  did  accept  the  condition,  it  is  claimed 
that  they  are  bound  by  it;  and  the  court  should  not  enjoin 
them  from  doing  what  as  a  matter  of  sound  morals  and  com- 
mon honesty  they  are  bound  to  do.  On  the  other  hand,  it  is 
urged  that  the  subsequent  action  of  congress  has  relieved  the 
directors  from  the  obligation  of  the  contract.  On  March  3, 
1893,  congress  ordered  the  payment  of  $570,808  for  awards 
and  certain  other  purposes,  and  specifically  directed  that  this 
sum  ** shall  be  a  charge  against  the  World's  Columbian  Ex- 
position and  that  of  the  $2,500,000  appropriated  under  the 
act  of  August  5,  1892,  $570,808  shall  be  retained  by  the  sec- 
retary of  the  treasury"  until  the  directors  shall  have  furnished 
to  his  satisfaction  full  and  adequate  security  of  the  repayment 
by  the  directors  of  the  sum  of  $570,808  on  or  before  October 
1,  1893,  **and  until  such  security  shall  have  been  furnished 
this  appropriation ''  (meaning  the  $570,808),  or  any  portion 
thereof,  shall  not  be  available. 

Having  in  August,  1892,  donated  to  the  fair  a  sum  of  money 
upon  a  certain  condition,  which  was  accepted,  congress  under- 
took in  March  following  to  withhold  and  has  withheld  over 
one-fifth  of  that  sum  unless  certain  security  can  be  furnished 
by  the  directors, — a  requirement  about  which  nothing  was  said 
in  August.  Congress  could  not  by  itself  alone  change  or  im- 
pair the  terms  of  the  contract  then  entered  into.  As  it  takes 
two  to  make  a  contract,  so  it  takes  two  to  unmake  it  or  to 
change  it.  The  money  withheld,  over  one-fifth,  constitutes  a 
substantial  part  of  the  original  appropriation,  and  the  with- 
holding of  it  is  such  a  breach  of  the  contract  as  to  relieve  the 
directors  from  the  effect  of  the  Sunday  clause,  provided  they 
24 
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return  what  moneys  they  received  before  the  adoption  of  the 
act  last  March,  and  have  accepted  no  substantial  sum  since 
they  learned  of  its  passage.  There  is  nothing  before  the  court 
to  show  any  acceptance  of  moneys  since  the  passage  of  the 
act. 

**This  is  a  Christian  nation,"  says  the  intervening  peti- 
tioner, **and  Christianity,"  saysf  his  counsel,  *'is  a  part  of  the 
law  of  the  land;"  and  therefore  the  injunction  should  not  be 
granted.  The  truth  of  this  proposition,  from  a  legal  stand- 
point, is  not  beyond  doubt,  but  conceding  its  correctness,  the 
consequences  predicated  thereon  do  not  follow.  In  the  bill  of 
rights,  being  art.  2  of  the  constitution  of  Illinois,  the  people 
of  the  state  have  declared:  **The  free  exercise  and  enjoyment 
of  religious  profession  and  worship  without  discrimination, 
shall  be  forever  guaranteed ;  and  preference  shall  be  given  by 
law  to  any  religious  denomination  or  mode  of  worship."  But 
irrespective  of  the  constitutional  provision,  grave  difficulties 
present  themselves  as  soon  as  it  is  sought  to  enforce  practic- 
ally the  doctrine  that  the  Christian  religion  is  a  part  of  our 
law.  There  is  a  well  known  Christian  sect,  the  adherents  of 
which  believe  that  Saturday,  and  not  Sunday,  is  the  proper 
and  rightful  day  of  rest  and  worship ;  and  even  among  those 
who  regard  Sunday  as  the  proper  day  there  are  serious  differ- 
ences of  opinion  as  to  the  manner  in  which  it  should  be  kept. 
In  this,  as  in  other  centuries,  there  are  millions  of  professing 
Christians,  members  of  churches  and  congregations,  who  see 
no  wrong  in  taking  recreation  on  Sunday.  Indeed,  they  wel- 
come it  as  a  day  on  which,  in  addition  to  relijrious  worship, 
they  have  time  to  breathe  the  fresh  air  of  the  parks  and  the 
country,  and  to  listen  to  the  sounds  of  song  and  music,  and  to 
view  and  admire  the  masterpieces  of  sculpture  and  painting. 
Even  if  Christianity  be  embedded  in  the  law  (which  I  repeat 
is  not  free  from  doubt) ,  yet  it  by  no  means  follows  that  the 
Christian  religion,  as  practiced  by  very  large  numbers  of  its 
devout  believers,  requires  the  fair  to  be  closed  on  Sunday. 

It  is  next  objected  that  for  the  court  to  grant  the  injunction 
asked  for  would  be  a  violation  of  the  law  of  the  state  because 
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section  317  of  our  criminal  code  provides  that  **  whoever  dis- 
turbs the  peace  and  good  order  of  society  by  labor  or  any 
amusement  or  diversion  on  Sunday  shall  be  fined  not  to  exceed 
$25."  It  is  dssumed  by  the  intervening  petitioner  and  his 
counsel  that  keeping  the  fair  open  Sundays  will  result  in  a 
disturbance  of  the  peace.  They  make  no  showing  and  produce 
no  proof  that  such  will  be  the  case,  or  that  the  disturbance,  if 
any,  will  be  greater  on  that  day  than  on  any  other.  As  a  citi- 
zen, the  court,  with  many  others,  is  of  the  opinion  that  under 
the  conditions  known  to  prevail  in  this  community,  the  open- 
ing of  the  fair  on  Sundays,  instead  of  disturbing,  will  directly 
and  powerfully  conduce  to  '*the  peace  and  good  order,"  and 
(one  may  safely  add)  to  the  education  and  elevation  of  **  so- 
ciety." 

It  is  next  urged  that  the  United  States  is  a  necessary  party 
to  the  proceeding,  but  if  it  were  made  a  party,  this  court  would 
have  no  jurisdiction  over  it.  The  latter  may  be  conceded,  but 
it  does  not  appear  that  the  government*  is  a  necessary  or  even 
a  proper  party.  In  the  case  cited  by  counsel,  Springer  v. 
Rosette,  47  111.  223,  the  bill  was  filed  to  set  aside,  as  a  cloud 
upon  the  complainant's  titles,  a  certain  deed  conveying  his 
land  to  the  United  States,  which  had  been  sold  to  it  by  reason 
of  his  default  in  payment  of  an  income  tax  due  from  him  under 
the  internal  revenue  law.  There,  the  property  rights  of  the 
United  States  were  directly  involved ;  here,  so  far  as  appears, 
no  property  interests  of  the  government  are  at  stake. 

Lastly,  it  is  said  that  the  complainant  cannot  maintain  his 
bill  because  he  has  no  more  interest  in  the  subject  matter  than 
any  other  citizen  or  tax  payer,  and  therefore  the  suit  should 
have  been  brought  by  some  representative  of  the  people,  such 
as  the  attorney-general  or  the  state's  attorney.  In  support 
of  this  contention,  counsel  cites  City  of  Chicago  v.  Union 
Building  Association,  102  111.  379.  That  was  a  bill  by  the  as- 
sociation, as  a  tax  payer,  and  the  owner  of  the  building  at  the 
southwest  corner  of  Washington  and  LaSalle  streets,  to  en- 
join the  city  from  vacating  LaSalle  street  between  Jackson 
and  Van  Buren,  in  order  to  make  room  for  the  erection  of  the 


372  CiBCUiT  Courts  of  Illinois. 

present  board  of  trade  building.  The  supreme  court  held 
that  in  the  absence  of  a  special  injury  on  its  part  the  associa- 
tion could  not  maintain  the  bill,  and  that  for  any  act  obstruct-  > 
ing  a  public  and  common  right,  no  private  action  will  lie  for 
damages  of  the  same  kind  as  those  sustained  by  the  general 
public.  It  will  be  noticed,  however,  that  suit  was  against  a 
municipal  and  therefore  a  public  corporation,  and  not,  as 
here,  against  a  private  one.  And  even  there  the  supreme  court 
referring  to  many  cases  previously  decided  by  it,  announced  [ 
as  a  well  established  rule  that  wherever  the  tax  payer  has  a  I 
directed  personal  interest  to  be  protected,  for  example,  where 
the  public  authorities  attempt  to  impose  upon  him  an  illegal 
or  unauthorized  tax,  any  one  whose  property  will  be  affected 
may  enjoin  even  a  public  corporation  or  its  officers  from  col- 
lecting the  tax.  Chestnutwood  v.  Hood,  68  111.  132 ;  Devine  v. 
Board  of  Commissioners  of  Cook  Co,,  84  111.  590;  City  of 
Springfield  v.  Edwards,  84  111.  626. 

In  the  present  bill  it  is  averred  that  the  complainant  has 
contributed  large  sums  toward  the  establishment  and  mainten- 
ance of  the  exposition,  and  that  the  closing  of  the  fair  on  Sun« 
day  will  operate  prejudicially  to  his  pecuniary  interests  as  a 
stockholder.  He  has  therefore  a  direct  personal  interesi,  to 
protect  which  he  has  filed  this  bill. 

By  the  act  of  the  legislature  providing  for  the  location  and 
maintainence  of  the  south  park,  the  commissioners  are  to  hold 
and  manage  the  park  grounds  **  subject  to  such  rules  and  regu- 
lations as  shall  from  time  to  time  be  adopted  by  them  or  their 
representatives  for  the  well-ordering  and  regulation  of  the 
same."  Under  this  provision,  the  commissioners  may  make 
such  rules  and  regulations  as  are  reasonable  and  proper  to 
effect  the  purposes  for  which  the  park  system  was  established. 
It  is  charged  in  the  bill  that  the  park  commissioners  and  the 
exposition  directors  **have  agreed  to  close  the  whole  or  a  part 
of  the  said  land  upon  the  first  day  of  each  week,  commonly 
called  Sunday,  and  thereby  to  prevent  the  admission  and  re- 
creation to  the  public  of  said  lands  and  premises,"  and  that, 
neither  the  commissioners  nor  the  directors  had  any  right  to 
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enter  into  any  such  **  agreement "  It  does  not  appear  that  the 
** agreement"  to  close  the  park  was  entered  into  in  pursuance 
of  any  rule  or  regulation  made  by  the  commissioners,  or  that 
any  rule  was  made  by  them  regulating  the  admission  to  the 
park  on  Sunday  or  any  other  day.  Upon  the  showing  now 
made,  and,  even  regarding  the  ''agreement"  as  a  rule,  the 
court  is  not  in  a  position  to  determine  whether  it  is  a  reason- 
able exercise  of  the  powers  conferred  upon  the  commissioners. 
In  view  of  the  language  of  the  act  that  the  land  shall  be  a 
**  public  park  for  the  recreation,  health  and  benefit  of  the 
public,  and  free  to  all  persons  forever,"  it  devolves  upon  those 
who  claim  that  the  exclusion  of  the  public  on  Sundays  was 
rightful,  to  show  the  reasonableness  of  the  action  taken  in  that 
regard. 

This  not  having  been  done,  the  complainant  is  entitled  on 
the  face  of  his  bill,  to  a  preliminary  injunction  as  prayed  for, 
and  it  is  accordingly  ordered  to  issue  upon  his  giving  the  usual 
bond  in  such  sum  as  may  be  fixed  by  the  court. 


(County  Court  of  Cook  County,) 

In  re  Estate  of  James  Lamble,  Deceased. 

(January  19,  1869.) 

KZECUTORS  AND  ADMINISTRATORS — ^AfPOINTMIENT  OP  FOREIGN  CONSUL 

AS  Administrator — CJonsul's  PRivaEGE — Nature  of  Waiver.  An 
application  of  a  British  consul  to  be  appointed  administrator 
of  a  deceased  Englishman  should  be  denied  whether  he  applies 
as  relative,  creditor,  friend  or  as  consul;  even  though  he  agrees 
to  waive  his  privilege  for  this,  he  cannot  do  It  being  In  his  gTov- 
ernment  and  not  personal  to  himself. 

Petition  to  be  appointed  administrator.  Heard  before 
Judge  James  B.  Bradwell.  The  facts  are  stated  in  the  opin- 
ion. 

Bradwell^  J. : — 

James  Lamble,  a  British  subject,  died  at  Chicago  on  the 
14th  day  of  October,  1866,  intestate,  leaving  no  creditors  or 
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relatives  in  the  United  States,  but  leaving  some  money  in 
Chicago.  On  the  19th  of  January,  1869,  T.  Frederick  Wilkins, 
acting  British  consul,  filed  his  petition  and  prayed  to  be  ap- 
pointed administrator  of  the  estate  of  the  said  deceased  on  the 
ground  that  he  was  a  friend  of  the  deceased  subject,  and  of- 
fered to  waive  his  right  as  consul  to  object  to  any  process  of 
the  court  or  order  entered  against  him  during  the  settlement 
of  the  estate.  This  court  decided,  in  the  case  of  Rosenthal  v. 
Burrill,  that  where  the  British  consul  applied  to  be  appointed 
administrator  on  the  ground  of  his  being  a  consul,  that  he  had 
no  standing  in  court  and  ought  not  to  be  appointed.  This 
case  is  the  same  as  that  of  Rosenthal  v.  Burrilly  with  the  ex- 
ception that  the  petitioner  claims  it  on  the  ground  of  his  be- 
ing a  friend  and  offering  to  waive  his  right,  etc.  I  am  clear 
that  it  makes  no  difference  in  what  capacity  he  applies, 
whether  as  relative,  creditor,  friend  or  British  consul.  If  he 
is  a  foreign  consul,  and  it  so  appears,  his  application  should 
be  refused. 

The  privilege  that  the  consul  has  to  objpct  to  the  process  of 
the  court  is  not  a  personal  one.  It  belongs  to  the  government 
he  represents  and  cannot  be  waived  by  him. 

The  application  is  refused  and  the  petition  dismissed. 

Note. — See  the  succeeding  case. — Ed. 


(County  Court  of  Cook  County,) 

Wilkins,  Acting  British  Oonsul, 
vs. 
Julius  Bosenthal,  Public  Administrator 

(1866.) 

Executors  and  Administrators — Englishman  Dying  in  Illinois — 
Appointment  op  Administrator — British  Consul — Public  Ad- 
ministrator— Illinois  Law.  When  an  Englishman  dies  in  lUi- 
nois,  leaving  property  and  neither  relatives  nor  creditors  here, 
not  the  British  consul,  but  the  public  administrator  is  the 
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proper  party  to  be  appointed  administrator,  because  the  former 
is  not  amenable  to  the  process  of  the  court,  and  the  latter  is 
the  one  designated  under  the  Illinois  laws  which  alone  control; 
neither  Congress  nor  the  English  law  have  anything  to  do  with 
the  matter. 

Petition  to  be  appointed  administrator.  Heard  before 
Judge  James  B.  Bradwell.  The  facts  are  stated  in  the  opin- 
ion. 

Messrs.  Hervey  Anthony  &  Oalt,  for  petitioner. 

Messrs.  Rosenthal  <&  Pence,  for  public  administrator. 

Bradwell,  J. : — 

William  Burrill,  a  British  subject,  died  at  Chicago,  Illinois, 
on  the  15th  day  of  July,  A.  D.  1863,  leaving  neither  relatives 
nor  creditors  in  this  state,  but  leaving  money  on  deposit  in  the 
State  Savings'  Institution,  of  Chicago,  which  the  bank  has  re- 
fused to  pay  to  her  Brittanic  majesty's  consul,  on  demand 
made  for  that  purpose,  but  expressed  its  willingness  to  pay 
the  same  to  any  adminstrator  of  said  state  appointed  by  this 
court. 

On  the  24th  of  October,  A.  D.  1866,  the  said  Francis  Wil- 
kins  filed  his  petition  in  this  court,  and  prayed  to  be  appointed 
administrator  of  said  estate  upon  the  sole  ground  of  his  being 
** acting  British  consul."  On  the  same  day,  Julius  Rosenthal 
filed  his  petition  in  this  court,  resisting  the  petition  of  the 
British  consul,  and  prayed  to  be  appointed  administrator  of 
said  estate  on  the  ground  that  he  was  public  administrator,  and 
that  deceased  left  no  relatives  or  creditors  in  this  state. 

In  order  to  properly  determine  this  case,  it  will  be  necessary 
to  understand  the  duties  of  a  consul  in  regard  to  the  settle- 
ment of  an  estate  where  the  parties  interested  are  subjects  of 
the  government  from  which  he  is  sent ;  and  also  to  examine  the 
statute  of  this  state  in  regard  to  the  appointment  of  adminis- 
trators. 

It  is  the  duty  of  a  consul  to  look  after  the  interests  of  the 
subjects  of  his  own  government  in  the  foreign  government  to 
which  he  is  sent,  and  when  called  upon,  to  aid  with  all  his  pow- 
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er,  such  subjects  in  getting  their  legal  rights,  and  when  prop- 
erty is  left  in  such  foreign  country,  belonging  to  such  foreign 
subjects,  with  no  one  to  look  after  it,  it  then  becomes  his  duty 
to  see  that  it  is  properly  cared  for,  so  far  as  permitted  by  the 
local  law,  and  to  act,  for  the  time  being,  as  the  national  agent 
or  attorney  of  such  absent  subjects. 

According  to  the  general  law  of  nations,  it  is  not  the  duty 
of  a  consul,  in  case  of  the  death  of  a  subject  of  his  government 
in  the  foreign  country  to  which  he  is  sent,  leaving  personal 
assets  in  such  country,  to  do  more  than  he  can  as  consul,  under 
the  local  law,  and  whatever  he  does  in  the  premises  must  be 
done  by  virtue  of  his  office  as  consul,  and  not  as  an  officer  of 
a  foreign  probate  court. 

In  the  absence  of  an  express  statute  conferring  the  power, 
wherever  a  consul  seeks  to  become  an  administrator,  and  an 
officer  of  a  court  of  a  foreign  government,  he  lowers  the  dig- 
nity of  his  office  and  government,  and  is  acting  out  of  the  line 
of  his  duty ;  it  being  his  duty  to  watch  over  the  interests  of  the 
absent  heirs  of  the  deceased,  who  are  subjects  of  his  own  gov- 
ernment,  and  when  administration  is  necessary,  not  to  take  it 
himself,  but  to  aid  the  administrator  of  the  foreign  court  to 
do  his  duty. 

Can  it  be  claimed  that  the  court  should  appoint  a  British 
consul  administrator  today,  and  when,  if  tomorrow  he  should 
fail  to  perform  his  duty,  the  court  should  order  him  to  proceed 
and,  upon  his  refusal,  an  order  to  show  cause  why  he  should 
not  be  attached  should  be  entered,  he  would  have  the  right  to 
come  in  and  say,  **I  am  her  Britannic  majesty's  consul  in 
Chicago,  111.,  and  you  have  no  right  or  power  to  order  me  to 
do  anything;  you  cannot  attaxsh  me.  I  defy  the  probate  courts 
of  America  to  deal  with  me." 

An  administrator  should  never  be  appointed  who  cannot 
be  made  to  feel  the  power  of  the  court  that  appoints  him,  for 
a  willful  neglect  of  his  duty.  We  have  thus  far  spoken  of 
the  duties  of  a  consul,  in  general,  under  the  law  of  nations, 
without  regard  to  the  acts  of  congress,  the  acts  of  parliament, 
or  the  decisions  of  the  English  courts.    An  act  of  congress  on 
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the  powers  of  consuls,  passed  1792,  provides  that  when  the 
laws  of  the  country  permit,  it  shall  be  the  duty  of  consuls  to 
take  possession  of  the  personal  estate  left  by  any  citizen  of 
the  United  States  who  shall  die  within  their  consulate,  leaving 
there  no  legal  representative,  partner  in  trade,  or  trustee  by 
him  appointed  to  take  charge  of  his  effects,  collect  the  debts 
due  to  the  deceased  in  the  country  where  he  died,  and  pay  the 
debts  due  from  his  estate,  which  he  shall  have  there  contracted, 
and  at  the  expiration  of  one  year  from  his  decease  shall  trans- 
mit the  residue  to  the  treasury  of  the  United  States.  But,  if, 
at  any  time  before  such  transmission,  the  legal  representatives 
of  the  deceased  shall  appear  and  demand  his  effects  in  their 
hands,  they  shall  deliver  them  up.  By  the  act  of  August,  1856, 
it  is  provided  that  it  shall  be  the  duty  of  consuls,  so  far  as  the 
laws  of  the  country  will  permit,  to  protect  the  property  of 
the  deceased  from  any  interference  of  the  local  authorities  of 
the  country  where  such  citizen  shall  die.  As  to  the  power  of 
consuls  under  this  act,  see  the  very  able  opinion  given  by  at- 
torney-general Gushing,  7  vol.  Opin.  242.  Under  the  act  of 
1792,  cited  above,  Col.  Aspinwall,  the  American  consul-gen- 
eral, applied  to  the  English  ecclesiastical  court  to  be  appointed 
administrator  on  the  estate  of  John  Hammond,  a  citizen  of 
the  United  States,  who  died  in  England,  leaving  personal  as- 
sets there. 

In  delivering  the  opinion  of  the  court,  Sir  Herbert  Jenner 
said:  **It  appears  that,  on  the  death  of  Mr.  Hammond,  Col. 
Aspinwall,  the  American  consul  in  this  country,  took  posses- 
sion of  the  property  about  him,  paid  his  funeral  and  other 
necessary  expenses,  but  upon  application  to  Messrs.  Baring 
&  Co.,  they  declined  to  pay  over  the  money  in  their  hands  un- 
til letters  of  administration  were  taken  out  and  they  could  ob- 
tain a  valid  discharge.  •  •  •  I  am  not  aware  of  any  case  in 
which  it  has  been  held  that,  by  the  law  of  this  country,  it  is 
competent  to  a  foreign  consul  to  take  possession  of  the  prop- 
erty of  a  foreigner  dying  here  in  itinerey  domiciled  in  his  own 
country.  •  •  •  Is  it  then  the  law  and  practice  of  tliis  court 
that  such  an  administration  should  be  granted  ?    I  apprehend 
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not,  and  that  the  Crown  is  the  party  to  see  that  the  property 
of  any  person  dying  in  its  dominion  gets  into  proper  hands. 
It  has  been  said  that  by  the  law  of  the  United  States,  British 
consuls  may  take  possesson  of  the  property  of  British  subjecta 
in  similar  circumstances.  But  this  is  not  by  the  law  of  nations, 
but  by  custom  or  by  express  enactment,  and  is  not  a  law  that 
this  country  is  bound  to  follow;  this  country  has  not  adopted 
the  principle  of  reciprocity  in  this  respect.  I  am  of  opinion 
that  there  is  not  sufficient  evidence  to  show  that  the  adminis- 
tration oujrht  to  be  granted  as  prayed  to  Col.  Aspinwall,  and 
I  reject  his  petition.  No  claim  is  made  by  the  Crown."  As- 
pinwall V.  The  Queen's  Proctor,  2  Cur.  Ecc.  248. 

The  following  authorities  sustain  the  doctrines  as  laid  down 
in  the  above  case:  In  the  goods  of  Beggia,  1  Add.  Ecc.  340; 
In  the  goods  of- Peter  R,  Wyckoff,  3  Sw.  &  Tr.  20;  Dood  and 
Brooks,  Probate  Practice,  415,  and  note  (q)  Cootes'  Probate 
Practice  (5th  edition),  130;  The  Public  Administrator  v. 
Hughes,  1  Bradf.  125;  Ferrie  v.  The  Public  Administrator, 
3  Bradf.  249,  265. 

The  British  statutes  of  1861,  in  regard  to  the  right  of  for- 
eign consuls  to  administer  upon  the  estates  of  subjects  of  their 
governments  dying  in  England,  is  as  follows : 

**  Section  4.  Whenever  a  convention  shall  be  made  between 
her  Majesty  and  any  foreign  state,  whereby  her  Majesty's  con- 
suls or  vice  consuls  in  such  foreign  state  shall  receive  the  same 
or  the  like  powers  and  authorities  as  are  hereinafter  expressed, 
it  shall  be  lawful  for  her  Majesty,  by  order  in  council,  to  di- 
rect ;  and  from  and  after  the  publication  of  such  order  in  the 
London  Gazette,  it  shall  be  and  is  hereby  enacted  that  when- 
ever any  subject  of  such  foreign  state  shall  die  within  the  do- 
minions of  her  Majesty,  and  there  shall  be  no  person  present 
at  the  time  of  such  death  who  shall  be  rightfully  entitled  to 
administer  to  the  estate  of  such  deceased  person,  it  shall  be 
lawful  for  the  consul,  vice  consul,  or  consular  agent  of  such 
foreign  state,  within  that  part  of  her  majesty's  domains, 
where  such  foreign  subject  shall  die,  to  take  possession  and 
have  the  custody  of  the  personal  property  of  the  deceased,  and 
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to  apply  the  same  in  payment  of  his  or  her  debts  and  funeral 
expenses,  and  to  retain  the  surplus  for  the  benefit  of  the  per- 
sons entitled  thereto ;  but  such  consul,  vice  consul,  or  consular 
agent  shall  immediately  apply  for  and  shall  be  entitled  to  ob- 
tain from  the  proper  court  letters  of  administration  of  the 
effects  of  such  deceased  person  limited  in  such  manner  and 
for  such  time  as  to  such  court  shall  seem  fit." 

The  power  to  say  who  shall  administer  upon  the  estate  of  a 
British  subject  found  in  our  state  is  not  the  British  govern- 
ment, nor  congress. 

In  fact,  congress  has  no  constitutional  power  to  say  who 
shall  be  an  administrator  in  such  a  case,  nor  to  enter  into  a 
valid  convention  with  her  Brittanic  majesty  for  the  purpose 
providing  for  the  appointment  of  her  consuls  as  administra- 
tors by  our  probate  courts. 

It  is  a  power  vested  exclusively  in  the  people  of  the  state 
of  Illinois,  and  the  people  have,  through  their  legislature,  pro- 
vided that  in  case  a  non-resident  dies  and  leaves  estate  in  this 
state,  and  no  next  of  kin,  or  creditors,  that  the  public  admin- 
istrator shall  be  appointed  administrator  of  such  estate,  and 
having  said  nothing  of  the  British  consul,  or  any  other  consul, 
I  agree  fully  with  the  English  court,  **that  this  state  has  not 
adopted  the  principle  of  reciprocity  in  this  respect,"  and  that 
to  appoint  the  British  consul  would  be  against  the  policy  of 
our  state  government  and  its  express  statute,  and  that  until 
the  legislature  shall  provide  otherwise  in  case  of  the  death  of 
any  non-resident  leaving  property,  but  no  relatives  or  creditors 
in  this  state,  that  the  public  administrator  ''is  the  party  to 
see  that  such  property  gets  into  proper  ha/nds," 

The  petition  of  the  acting  British  consul  is  therefore  dis- 
missed at  his  cost,  and  administration  granted  to  the  public 
administrator. 

Note. — See  the  preceding  case. — Ed. 
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{Recorder's  Court  o1  Chicago,) 

Orangle 

vs. 
Sloucen 

(September,  1869.  > 

L  CoKTEMPT — ^Replevin — ^Taking  Property  From  PLAiWTirp.  Where 
a  defendant  from  whom  property  has  been  taken  under  a  re- 
plevin writ,  pending  the  replevin  proceedings,  takes  the  prop- 
erty away  from  the  plaintiff  to  whom  the  sheriff  has  delivered 
it,  he  is  guilty  of  a  contempt  of  court. 

2.  Same — Defense — Avoiding  Prosecutiox  for  Non-compliance 
With  Public  Rules — Writ  of  Court,  Protection.  The  de- 
fendant cannot  set  up  in  a  contempt  proceeding  for  retaking 
property  delivered  under  a  replevin  writ  that  the  property  Is 
a  house  which  the  defendant  had  been  moving  in  the  streets, 
and  that  to  leave  the  house  would  subject  him  to  prosecution 
for  obstructing  the  public  streets  contrary  to  the  permit  to 
move  which  he  had  received  from  the  board  of  public  works, 
as  the  replevin  writ  being  from  a  court  of  competent  juris- 
diction would  be  a  complete  defense  in  such  case. 

Application  for  contempt  attachment.  Heard  before 
Judge  Wm.  K.  McAllister.  The  facts  are  stated  in  the  opin- 
ion. 

McAllister,  J. : — 

This  is  an  application  for  an  attachment  to  punish  the  de- 
fendant in  a  civil  suit  for  contempt.  On  the  29th  day  of  Aug- 
ust last,  the  plaintiff  sued  out  of  this  court  a  writ  of  replevin 
against  defendant  for  a  house  then  on  rollers  in  the  street. 
The  affidavit  is  sufficient  and  the  usual  bond  was  given  to  the 
sheriff,  about  noon  of  that  day  (being  Saturday),  the  writ 
was  executed  by  the  sheriff  taking  the  property  from  defend- 
ant and  delivering  the  same  to  plaintiff,  and  serving  the  writ 
on  defendant.  On  Sunday  night  next  following,  or  early 
Monday  morning,  the  defendant  resumed  possession  of  the 
property  and  moved  on  to  the  lot  where  he  originally  intended 
to  take  it,  and  has  ever  since  had  the  control  of  it. 
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And  the  question  arises:  Is  this  a  rescue  of  the  property 
specified  in  the  writ,  whereby  the  sheriff  was  commanded  to 
take  this  property  and  deliver  it  to  the  plaintiff,  so  as  to 
constitute  the  act  a  contempt  of  court?  The  defendant's 
counsel  urge  two  points  of  defense. 

1st.  That  the  property  having  been  replevied  and  deliv- 
ered to  the  plaintiff,  it  was  thereafter  in  his  custody  and  not 
in  the  custody  of  the  law,  and  that  therefore  the  only  remedy 
of  the  plaintiff  is  by  another  action  as  against  a  trespasser. 
2nd.  That  because  defendant  had  obtained  a  permit  of  the 
board  of  public  works  to  move  the  building,  he  was  compelled 
to  complete  the  removal  or  be  subject  to  prosecution  for  ob- 
structing the  streets.  Upon  the  first  point  defendant's  counsel 
cite  the  case  of  the  People  ex  reL  Wilder,  Sheriff,  etc.  v. 
Church,  2  Wend.  261.  This  authority  is  so  far  as  it  applies 
at  all  against  the  defendant.  The  case  was  a  motion  by  the 
sheriff  for  an  attachment  against  Church  who  was  an  impris- 
oned debtor,  on  jail  limits.  Church  was  exhibiting  a  gold 
watch  in  a  bar  room  to  an  attorney,  boasting  of  its  value.  The 
attorney  took  it,  and  handed  it  to  a  deputy  sheriff  present,  who 
had  an  execution  for  $150  against  Church.  The  deputy  adver- 
tised the  watch  for  sale  and  on  the  day  of  sale  it  was  passed 
around  for  inspection,  when  Church  snatched  it  from  the  hands 
of  a  spectator  and  walked  off  with  it.  The  court,  Marcy,  J., 
says :  *  *  This  is  not  a  case  in  which  the  court  will  grant  an  at- 
tachment. An  attachment,  will  issue  for  a  rescue  on  mesne, 
but  not  on  final  process.  The  sheriff  possessed  as  much  power 
as  the  court  can  give  him  by  the  issuing  of  an  attachment. 
He  might  have  commanded  what  force  he  wanted  to  prevent 
the  carryng  off  of  the  watch.  Besides  he  is  entitled  to  his  ac- 
tion against  the  defendant."  When  the  court  stated  that  it 
would  not  grant  an  attachment  for  a  rescue  under  final  process 
it  meant  in  such  a  case  as  that,  where  the  recovery  was  for 
damages,  and  the  court  loses  jurisdiction  of  the  defendant,  by 
the  judgment;  bilt  in  ejectment  where  the  judgment  awards 
the  possession  to  the  plaintiff,  it  will  grant  an  attachment, 
for  rescue  under  final  process.    A  writ  of  replevin  however 
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is  mesne  process.  The  rescue  in  this  ease  was  not  from  the 
sheriff  after  he  had  taken  the  property  by  the  writ,  and  be- 
fore the  delivery  of  it  to  plaintiff;  but  from  the  plaintiff  him- 
self after  it  had  been  delivered  to  him.  The  writ  has  not  been 
returned  into  court  and  it  not  returnable  until  next  month. 
Then  does  the  rescue  from  the  plaintiff  himself  constitute  a 
■contempt  of  court?  The  property  was  delivered  to  the  plain- 
tiff lawfully,  and  solely  by  virtue  of  the  writ ;  and  if  he  hold 
it  until  the  determination  of  the  suit  he 'holds  it  by  the  writ. 
He  has  given  bonds  for  its  return  if  return  be  awarded,  as 
between  the  parties  to  the  suit,  the  property  in  the  hands  of 
the  plaintiff  was  in  the  custody  of  the  law,  and  could  not  have 
been  taken  out  of  his  possession,  unless  the  writ  had  been  sued 
out  by  him  fraudulently,  and  as  a  cover  to  defendant's  prop- 
erty even  by  an  execution  against  defendant,  Rhines  v. 
Phelps,  8  111.  (3  Gil.)  455,  464.  Neither  could  the  defendant 
repossess  himself  of  the  property,  by  suing  out  a  writ  of  re- 
plevin for  it  against  the  plaintiff.  In  Morris  v.  DeWitt,  5 
Wend.  71,  the  defendant  in  a  replevin  suit  caused  a  writ  to  be 
issued  in  his  own  behalf  for  the  same  property ;  but  the  court 
on  motion  superseded  his  writ  with  costs.  The  circumstances  of 
the  rescue  being  from  the  plaintiff  himself  is  no  answer.  In  a 
case  of  a  plaintiff  having  been  put  in  possession  by  a  writ  of 
possession  in  ejectment  and  a  rescue  made  by  the  defendant,  it 
is  not  from  the  officer  but  the  party.  In  such  a  case  the  court 
will  issue  an  attachment  for  contempt.  And  the  principle  is 
precisely  analogous.  In  United  States  v,  Slaymaker,  4  Wash. 
C.  C.  170,^  the  court  says:  **For  if,  after  he  is  put  into  posses- 
sion, and  the  officer  has  departed,  he  is  again  turned  out  by 
the  defendant,  he  may  upon  a  suggestion,  vice  comes  non  misit 
breve  obtain  an  attachment,  or  sue  out  a  new  habere  facias 
possessionem,  so  as  to  regain  the  possession.  If  he  is  turned 
out  by  a  stranger  the  rule  is  otherwise,  for  he  is  then  put  to  his 
ejectment  or  to  his  writ  of  forcible  entry  and  detainer;  be- 
cause in  the  latter  case  the  title  never  was  tried  in  respect  to 
a  stranger.'*     A  replevy  bond  operates  as  a  judgment  until 

-   —   -  -  — 

1  Fed.  Cas.  16,313.— Ed. 
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breach  of  its  condition.  Hagan  v.  Lucas,  10  Pet.  400.  Let  ns 
consider  what  would  be  the  effect  upon  the  rights  of  the  plain- 
tiff, if  the  court  is  powerless  to  protect  him  in  his  possession 
under  the  writ.  This  house  when  severed  from  the  realty  is 
personal  property  and  subject  to  a  writ  of  replevin;  but  so 
soon  as  it  again  becomes  permanently  annexed  to  realty  it 
ceases  to  be  personal  and  becomes  real  property,  and  there- 
fore beyond  the  reach  of  a  writ  of  replevin.  Ogen  v.  Stock, 
34  111.  522.  The  facts  show  that  it  has  already  been  placed 
upon  another  lot  whether  permanently  annexed  or  not  is  not 
shown.  Suppose  it  has  as  it  might  be,  then  the  plaintiff  could 
not  take  it  either  by  the  same  or  an  alias  writ.  He  goes  to 
trial  and  perchance  proves  it  to  be  his  property  and  has  a  re- 
covery accordingly.  The  property  having  been  taken  and  de- 
livered to  him,  he  cannot  recover  the  value  of  the  property, 
but  only  the  damages  for  being  deprived  of  it  from  the  time 
of  defendant's  capture  of  it  in  the  first  instance.  He  can  not 
add  a  count  in  trover  in  his  declaration  because  the  property 
was  found  and  delivered  to  him.  His  only  remedy  would  be 
if  he  have  any  by  another  action  of  trespass  or  trover  for  this 
rescue,  to  recover  not  the  specific  property,  but  damages.  Sup- 
pose you  take  a  favorite  family  picture  to  an  artist  to  be  cop- 
ied, and  he  refusing  to  deliver  it  back,  you  replevy  it;  as 
soon  as  delivered  to  you  by  the  officer,  the  artist  seizes  it  by 
force,  makes  off  with  it,  and  conceals  it.  Are  you  to  be  thus 
defeated  in  gaining  possession  of  that  which  is  of  little  money 
value  in  market,  but  of  incomparable  value  to  you,  and  put 
to  your  action  of  trover  or  trespass  for  damages?  But  if  the 
article  have  great  intrinsic  value,  how  is  it  then?  The  action 
of  replevin  is  frequently  resorted  to  when  property  has  been 
wrongfully  taken  or  detained,  because  the  guilty  party  is  in- 
solvent. If  he  can  thus  rescue  the  property  and  the  court  is 
powerless  to  compel  him  to  restore  it,  then  the  writ  is  wholly 
useless,  a  valuable  legal  right  is  taken  away  by  a  party 's  own 
wrongful  act  and  insolvency  becomes  both  a  sword  and  shield. 
The  second  point  made  by  the  defendant  is  wholly  unten- 
able.    It  is  a  pretext  and  nothing  more.     Any  good  lawyer 
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would  have  told  him  that  he  could  not  be  held  liable  for  not 
doing  that  which  he  was  prevented  from  doing  by  the  writ  of 
a  court  having  jurisdiction  of  the  subject  matter.  And  it  is 
a  singular  fact  too  that  he  continued  to  move  the  house  until 
he  got  it  on  the  very  spot  to  which  he  originally  intended  to 
convey  it.  Therefore  it  is  considered  by  the  court  that  the  de- 
fendant in  receiving  the  property  in  question  from  the  plain- 
tiff after  it  had  been  delivered  to  the  latter  by  the  sheriff  is 
guilty  of  a  contempt  for  which  it  is  adjudged  that  he  pay  to 
the  plaintiff  a  fine  of  one  hundred  dollars  and  the  costs  of 
this  proceeding,  and  also  that  the  defendant  be  committed 
to  the  Cook  county  jail  until  such  fine  is  paid  and  until  he  re- 
stores to  the  plaintiff  the  property  rescued. 
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Glover 

vs. 

Couch,  et  aL 


vs. 

Couch,  et  aL 

Couch 

vs. 
Glover,  et  aL 

(May  26,  1889.) 

1.  Receivers — Appointment  of — ^Poweb  of  Court  of  BQumr.  There 
is  no  doubt  as  to  the  power  of  a  court  of  equity,  pending  liti- 
gation to  take  the  possession  of  property  from  persons  holding 
the  legal  title  by  appointing  a  receiver  to  hold  and  control  the 
same  until  the  controversy  is  finally  decided. 

2^  Same — Principles  Governing.  The  power  to  appoint  a  receiver 
is  one  which  the  court  exercises  with  reluctance  and  with 
great  caution.  It  does  so  only  to  preserve  the  property  for  the 
benefit  of  the  party  who  may  be  entitled  to  it. 
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3.  Equity — Maxim — Pboof  op  Fraud.    Equity  imputes  good  faith 

ratlier  tlian  bad  faith.  Fraud  must  not  only  be  alleged;  it  must 
be  proTen. 

4.  Equity — Fiduciaby   Relations — ^Tebmination   ob^— Constbuctivb 

Trust — ^Fraud.  Where  the  defendants  have  occupied  a  fidu- 
ciary relationship  toward  the  complaining  party  and  by  rea- 
son thereof  obtain  his  consent  to  the  sale  of.  certain  of  his 
property  and  the  defendants  buy  in  this  property  at  the  re- 
sultant sale,  it  is  too  late  for  them  to  claim  that  the  fiduciary 
relationship  has  terminated  and  the  property  which  they  have 
obtained  in  this  way,  if  still  in  their  hands,  will  be  impressed 
in  a  court  of  equity  with  a  constructive  trust  in  favor  of  the 
complaining  party  or  his  creditors.  In  such  a  case  it  is  not 
necessary  to  show  SLCtual  fraud;  the  law  presumes  fraud  when 
the  relationship  Is  shown. 

5.  Receiver — Appointment  on  Motion — ^Sufficiency  of  Evidence. 

On  motion  to  appoint  a  receiver,  it  Is  not  necessary  for  the 
complainant  to  show  absolutely  that  he  will  ultimately  prove 
his  case;  it  is  only  necessary  to  show  a  strong  probability  that 
he  will  finally  be  entitled  to  a  decree  against  the  defendants. 

Creditor's  bill  and  cross  bill.  Motion  to  appoint  receiver. 
Heard  before  Judge  Murray  F.  Tul^.  The  facts  are  stated 
iu  the  opinion. 

TULEY,  J. : — 

The  cross  bill  of  James  Couch  contains  a  very  voluminous 
history  of  the  transactions  out  of  which  this  litigation  has 
arisen.  The  main  facts  alleged  are  that  in  1875,  James  Couch 
was  the  lessee  of  the  Tremont  House  in  this  city,  hoKJing  a 
ten  years'  lease,  which  was  afterwards,  by  agreement,  to  ter- 
minate in  1880,  and  also  owned  all  the  furniture  therein,  which 
cost  some  $200,000.  That  in  the  year  1875  the  defendant,  Du- 
pee  became  his  legal,  and  the  defendant,  Chumasero,  his  con- 
fidential financial  adviser.  That  these  two  defendants  having 
through  these  fiduciary  relations  acquired  an  undue  influence 
and  control  over  Couch,  then  about  eighty  years  of  age,  de- 
vised early  in  1879  a  fraudulent  scheme  to  obtain  possession  of 
the  hotel  and  the  ownership  of  the  furniture  for  their  own  pro- 
fit and  advantage.  That  to  that  end  they  induced  Couch  to 
25 
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ag^ee  to  surrender  his  lease,  then  having  over  a  year  to  run, 
to  John  A.  Rice  (also  a  defendant),  and  to  consent  to  a  new 
lease  to  Rice  for  five  years,  and  to  a  sale  of  the  furniture  un- 
der the  chattel  mortgage  securing  a  debt  of  $50,000  which  was 
then  upon  it;  the  said  Dupee  and  Chumasero  to  buy  it  in, 
sell  one  half  to  Rice  and  out  of  the  profits  of  the  hotel  to  pay 
whatever  remained  unpaid  upon  that  part  of  the  mortgage 
debt  which  it  was  expected  to  have  extended ;  also  to  pay  out 
of  such  profits  the  debts  of  said  Couch,  if  any,  which  it  might 
become  necessary  to  discharge ;  and  at  the  end  of  the  five  years 
to  turn  over  the  hotel  and  one  half  interest  in  the  furniture 
to  Couch.  That  for  that  purpose  Couch  furnished  about 
$20,000  to  be  paid  as  purchase  money  on  the  sale  that  was  to 
be  had. 

That  the  lease  of  Couch  was  surrendered,  a  new  lease  made 
to  Rice  for  five  years  and  the  furniture  sold  under  the  chattel 
mortgage  to  the  bookkeeper  of  the  hotel  for  the  amount  of 
the  mortgage  debt.  That  a  new  mortgage  was  made  for 
$40,000  and  the  balance,  $15,502.92  paid  in  cash.  That 
immediately  Gregg  the  bookkeeper  made  a  bill  of  sale  to 
Dupee  and  Chumasero.  That  Rice  contributed  $3,000  of  the 
cash  paid,  under  a  previous  agreement  made  between  Rice  and 
Dupee  and  Chumasero,  to  the  effect  that  he,  Rice,  shouLl  fur- 
nish that  amount  towards  the  purchase,  and  upon  payment  of 
one  half  the  amount  that  it  might  be  purchased  for,  he  was 
to  receive  a  bill  of  sale  of  such  half ;  and  also  that  the  furni- 
ture if  purchased,  should  remain  in  the  hotel  and  the  net 
profits  of  the  hotel  should  be  divided  one  half  to  Rice  and 
one  quarter  to  each  Dupee  and  Chumasero. 

The  tripartite  agreement  also  in  substance  provided  that 
if  the  furniture  should  not  be  purchased  at  the  sale,  Rice 
should  be  assisted  by  the  other  parties  to  buy  new  furniture 
to  take  the  place  of  the  old.  It  also  contained  certain  provi- 
sions for  the  board  of  Couch  and  family  during  the  term 
of  the  lease  and  the  payment  to  Couch  of  $25.00  per  week 
for  his  services. 

That  large  profits  have  been  made  since  then,  January, 
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1879,  by  which  not  only  has  the  $40,000  been  paid,  but  many 
thousands  of  dollars  besides  received,  which  Rice,  Dupee 
and  Chumasero  have  appropriated  to  their  own  use,  and  now 
deny  that  Couch  has  any  interest  in  the  furniture  or  in  the 
profits  of  the  hotel  or  that  any  such  agreement  as  alleged  by 
Couch  was  ever  made. 

The  cross  bill  and  the  creditors'  bills  seek  to  have  the  sale 
of  the  furniture  declared  void  and  for  an  accounting.  The 
allegations  of  the  cross  bill  would  probably  if  sustained,  jus- 
tify a  decree  that  the  defendants,  Rice,  Dupee  and  Chum- 
asero held  as  trustees  and  are  liable  to  account  as  such. 

The  defendants  deny  substantially  all  the  allegations  of 
the  complainants,  particularly  and  in  detail  all  charges  of 
fraud,  Dupee  and  Chumasero  in  substance  alleging  that  Couch 
was  insolvent,  that  it  was  impossible  for  Couch  to  get  an 
extension  as  to  his  debts,  or  to  continue  business,  that  it 
was  only  a  question  as  to  which  creditors  should  get  a  pref- 
erence as  to  the  small  amount  of  assets  that  Couch  had  in 
his  control.  That  they  were  creditors — Dupee  as  a  member 
of  his  firm  of  Hitchcock,  Dupee  and  Judah,  to  the  amount 
of  $5,275,  and  Chumasero  to  the  amount  of  $5,000 — and  that 
all  moneys,  notes,  etc.,  turned  over  to  them  was  in  payment 
of  their  debts  and  insufficient  to  pay  the  same.  Also  that 
their  fiducary  relations  to  Couch  having  ceased,  they  had  as 
much  if  not  a  better  right  to  a  preference  than  any  other 
creditor,  and  as  to  the  purchase  of  the  furniture  that  they 
bought  in  good  faith  at  a  public  sale  and  had  as  much  right 
to  buy  as  any  other  person.  That  they,  being  instrumental 
in  obtaining  the  loan  of  $50,000  to  be  made  to  Couch,  were 
under  a  moral  obligation  to  see  that  the  money  should  be  made 
on  the  mortgage  sale. 

The  defendants  deny  any  agreement  with  Couch  or  that 
any  trust  relations  exist  now  or  did  exist  when  the  lease  or 
furniture  was  acquired,  and  deny  that  the  same  were  ac- 
quired for  the  benefit  of  Couch  or  his  creditors,  or  with  any 
such  understanding  or  agreement. 

The  legal  title  to  the  lease  is  in  John  A.  Rice  and  the  legal 
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title  to  the  furniture  is  as  to  one  half  in  Rice  and  the  other 
half  in  Dupee  and  Chumasero. 

Couch  claims  to  be  the  equitable  owner  of  the  lease  and 
of  the  whole  or  at  least  one  half  of  the  furniture  while  the 
creditors  of  Couch  claim  that  they  have  the  right  to  have  the 
furniture  and  the  profits  received  by  Dupee  and  Chumasero 
applied  in  satisfaction  of  their  debts. 

A  receiver  of  the  lease  and  furniture  is  moved  for  as 
against  defendants,  Rice,  Dupee  and  Chumasero. 

While  there  is  no  doubt  as  to  the  power  of  the  court  pend- 
ing litigation  to  take  the  possession  of  property  from  per- 
sons in  whom  the  legal  title  is  vested,  by  appointing  a  re- 
ceiver to  hold  and  control  the  same  until  the  controversy 
concerning  it  is  finally  determined,  yet  the  power  is  one  the 
court  exercises  with  reluctance,  and  with  great  caution.  It 
does  so  only  to  preserve  the  property  for  the  benefit  of  the 
party  who  may  be  found  entitled  to  it. 

Peeling  the  grave  responsibility  cast  upon  the  court  by 
this  motion  for  the  exercise  of  this  power,  I  have  carefully 
read  over  the  evidence  submitted  and  have  reached  a  con- 
clusion only  after  mature  reflection.  I  shall  not  comment 
upon  the  evidence  submitted.  As  there  must  hereafter  be 
a  final  hearing  of  the  cause,  it  would  not  be  proper  for  me, 
on  this  motion,  to  review  the  evidence.  I  shall  therefore 
announce  my  conclusions  so  far  only  as  I  deem  necessary 
for  the  decision  of  this  motion. 

I  have  not  been  able  to  reach  the  conclusion  that  there  is 
a  probability  that  the  complainants  will  ultimately  be  en- 
titled to  a  decree  as  against  the  defendant,  John  A.  Rice. 

If  the  complainants  succeed  ultimately  in  establishing  the 
fact  that  there  was  a  fraudulent  scheme  or  conspiracy  on 
the  part  of  Dupee  and  Chumasero  as  alleged  in  the  bills 
of  complaint,  the  evidence  now  produced  fails  to  satisfy  me 
that  Rice  was  a  party  thereto  or  that  he  acted  with  knowl- 
edge of  any  such  scheme  or  conspiracy. 

He  occupied  no  fiduciary  relation  to  Couch,  and  in  making 
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the  contract  which  he  did  with  Dupee  and  Chumasero,  I  am 
not  now  prepared  to  say  that  he  acted  with  the  intent  to  de- 
fraud Mr.  Couch  or  to  aid  the  other  defendants  to  defraud 
either  Couch  or  his  creditors.  Equ(i1y  imputes  good 
faith  rather  than  bad  faith.  Fraud  must  not  only  be  alleged 
but  it  must  be  proven  as  against  the  defendant  Rice. 

As  to  the  defendants  Dupee  and  Chumasero^  I  do  not 
deem  it  necessary  at  this  time  to  express  any  opinion  as  to 
whether  the  proofs  sustain  or  fail  to  sustain  the  charges  of 
fraud  and  fraudulent  conspiracy  set  out  in  the  bills  of  com- 
plaint. 

Nor  is  it  necessary  to  now  decide  whether  the  evidence 
shows  them  to  be  in  possession  of  the  property  upon  the  ex- 
press trusts  of  the  agreement  alleged  to  have  been  made  with 
Couch,  or  as  trustees  ex  maleficio  by  reason  of  an  alleged 
undue  influence  and  control  over  James  Couch,  or  by  reason 
of  having  used  the  alleged  agreement  to  buy  in  and  hold  the 
property  as  a  means  to  carry  out  their  preconceived  inten- 
tion to  obtain  the  legal  title  and  defraud  both  Couch  and  his 
creditors  as  alleged  in  Couch's  bill  of  complaint. 

I  deem  is  sufficient  to  say  that  in  my  opinion  the  evidence 
tends  strongly  to  prove  that  at  the  time  when  Dupee  and 
Chumasero  conceived  and  had  partly  consummated  thjeir 
scheme  of  having  a  chattel  mortgage  sale  made  of  the  furni- 
ture and  buying  it  in,  in  their  own  name  and  for  their  own 
use  and  benefit,  and  of  having  an  agreement  or  understanding 
with  Rice  to  the  eflPect  that  he.  Rice,  should  furnish  a  part  of 
the  purchase  money  and  have  an  interest  therein,  that  the 
same  when  purchased  should  remain  in  use  in  the  hotel  for 
the  period  of  the  lease  obtained  or  about  to  be  obtained  by 
Rice,  they,  Dupee  and  Chumasero,  to  receive  one  half  the  net 
profits  of  the  hotel  during  such  lease — they  occupied  such  fidu- 
ciary relations  towards  Couch,  and  had  acquired  such  influence 
over  him  by  reason  of  such  relations  that  equity  will  impress 
a  constructive  trust  upon  the  property  purchased  and  the 
profits  realized  therefrom  in  favor  of  Couch  as  the  party 
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beneficially  entitled  thereto.  It  was  too  late  for  Dupee  and 
Chumasero  to  terminate  those  relations  and  avoid  the  effects 
of  their  having  existed  between  the  parties. 

I  believe  this  would  be  the  case  whether  the  defendants,  D.u- 
pee  and  Chumasero  intended  any  fraud  or  not. 

While  it  is  true  that  in  some  cases  persons  occupying  fidu- 
ciary relations  may  contract  with  the  cestui  que  use,  as  to 
the  property  connected  with  such  relations  or  may  under 
certain  circumstances  beome  the  owners  thereof;  yet  I  am  of 
the  opinion  from  the  evidence  presented,  that  considering  the 
peculiar  circumstances  of  this  case,  the  embarrassed  condi- 
tion of  Couch's  matters,  his  extreme  old  age,  the  great  in- 
fluence and  control  which  these  parties  had  obtained  over  him, 
the  intimate  and  close  trust  and  confidential  relations  exist- 
ing between  them  and  Couch,  there  is  a  strong  probability 
that  complainant  Couch  will  be  entitled  to  a  decree — that  as 
against  hiin  they  cannot  hold,  and  that  it  would  be  uncon- 
scientious to  permit  them  to  retain  the  property  purchased 
or  the  profits  realized  therefrom. 

Being  of  this  opinion,  the  property  being  of  great  value 
with  large  profits  accruing  therefrom  and  Dupee  and  Chum- 
asero claiming  to  own  the  same  in  their  own  right,  I  hold  that 
a  receiver  should  be  appointed  as  to  their  undivided  one  half 
interest  in  the  furniture  and  as  to  the  profits  arising  under 
the  contract  with  Rice  in  order  that  the  same  may  be  pre- 
served for  the  party  that  shall  ultimately  be  found  entitled 
thereto. 


iOircuit  Court  of  Cook  County,) 

The  People 

vs. 
Adsit,  et  aL 

(1868.) 

Bail — Admission  rTO— Powke  op  Coubt  of  Another  Cibcutt — ^Aiir 
BEST  ON  Indictment.  A  court  of  another  circuit  than  that  in 
which  a  prisoner  has  been  indicted  and  is  held  in  custody  has 
no  power  to  admit  him  to  bail. 
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Habeas  corpus.  Heard  before  Judge  Erastus  S.  Williams. 

Adsit  and  Abbey  were  indicted  in  the  Kane  county  circuit 
court,  charged  with  obtaining  the  conveyance  to  themselves 
of  "a  farm,  by  false  pretences.  A  capias  was  issued,  and  they 
were  arrested  by  the  sheriff  of  that  county.  No  order  for 
the  taking  of  bail  was  made  by  the  circuit  court  of  Kane 
county,  and  the  defendants  were  lodged  in  jail  at  Geneva. 
They  sued  out  a  writ  of  habeas  corpus  from  the  circuit  court 
of  Cook  county,  asking  to  be  let  to  bail,  and  setting  up  the 
illness  and  inability  to  act  of  the  judge  of  the  Kane  circuit, 
as  a  reason  for  applying  to  the  circuit  court  of  Cook  county. 

Judge  J.  G.  Wilson  appeared  in  opposition  to  the  applica- 
tion, and  suggested  a  doubt  as  to  the  power  of  the  circuit 
court  of  Cook  county  to  admit  the  petitioners  to  bail.  He 
reviewed  the  provisions  of  the  statutes,  and  claimed  that 
the  only  provision  in  relation  to  the  taking  of  bail,  after  in- 
dictment  found,  is  the  175th  section  of  the  criminal  code, 
which  provides  as  follows:  '*It  shall  be  the  duty  of  the  cir- 
cuit court,  when  any  indictment  shall  be  found  as  a  true  bill, 
to  make  an  order,  fixing  the  amount  of  bail  to  each  offence 
bailable  by  law,  to  be  endorsed  on  the  process  of  the  clerk." 
He  claimed  that  the  206th  section  applies  only  to  the  cases 
of  persons  committed  to  jail  on  a  criminal  charge  for  want 
of  bail  after  a  hearing  by  an  examining  magistrate ;  in  which 
cases  any  judge  or  two  justices  may  take  bail.  He  also  cited 
the  acts  of  congress  of  1789  and  1793,  which  provide  that 
in  case  of  the  absence  from  a  district  of  a  judge  of  the  United 
States  district  court,  a  judge  of  a  state  court,  mayor  of  a 
city,  etc.,  may  take  bail ;  and  he  claimed  that  this  was  in  the 
nature  of  a  legislative  construction,  that,  in  the  absence  of 
such  a  provision,  no  other  court  or  tribunal  would  have 
power  to  admit  to  bail. 

He  referred  to  the  fact  that  the  court  of  king's  bench,  in 
England,  as  the  superior  court  of  the  realm,  and  having  the 
control  of  all  superior  courts,  exercised  the  power  to  admit 
to  bail  in  all  cases  where  the  inferior  court  had  failed  to  do 
SO;  that  under  our  system  circuit  courts  are  of  equal  dignity 
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and  power,  and  each  the  superior  court  within  its  jurisdic- 
tional limits.  He  also  quoted  the  remark  of  Lord  Bacon, 
"It  is  a  general  rule  that  whosoever  may  judge  of  the  offense 
may  bail  the  oflPender,"  and  claimed  that  as  the  indictment 
is  pending  in  another  circuit,  the  circuit  court  of  Cook 
county  has  no  jurisdiction  to  try  and  determine  the  case,  and 
therefore  may  not  take  bail. 

Mr.  Pulver  for  the  petitioners  urged  the  great  hardship  in 
this,  as  well  as  other  similar  cases  that  might  arise,  if  the 
law  as  claimed  by  Judge  Wilson  was  to  prevail,  and  urged 
that  the  court  under  the  circumstances  ought  to  interpose  and 
admit  the  petitioners  to  bail. 

Judge  Williams,  in  delivering  his  opinion,  remarked  that 
the  question  presented  was  a  new  one,  and  he  had  suggested 
to  the  petitioners'  counsel  at  the  time  of  allowing  the  writ, 
his  doubts  as  to  the  power  of  the  court  to  take  the  desired 
action.  He  said  as  the  case  stood  it  was  one  of  great  hard- 
ship, and  it  was  his  duty  to  admit  the  defendants  to  bail  if, 
under  the  law,  he  was  authorized  to  do  so.  On  the  other 
hand,  the  people  were  entitled  to  have  legal  and  competent 
bail,  and  if  he  were  to  act  without  authority  the  bail  would 
be  unavailing.  Upon  such  examination  as  he  had  been  able 
to  give  the  question,  his  doubts  as  to  the-  power  of  the  court 
to  act  were  only  strengthened,  and  he  felt  it  to  be  his  duty  to 
deny  the  prayer  of  the  petition  and  remand  the  prisoners 
into  the  custody  of  the  sheriflE  of  Eane  county. 
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(Circuit  Court  of  Coles  CounPy.) 

The  People  of  the  State  of  Illinois 

vs. 

Edgar  A,  Potter  and  Fred  More 
<No.  3760,  Griminal  carelessness;  No.  3761|  Manslaughter.) 

Same 

vs. 

Edgar  A.  Potter,  Francis  S.  Peabody,  Arthur  W.  Under- 
wood, Marshall  Sampsell,  Peter  S.  Orosscnp  and  Fred  More. 
(No.  3762,  Manslaughter;  No.  3763,  Criminal  carelessness.)^ 

Same 

vs. 

Charles  Botts 
(No.  3764.    Manslaughter.) 

Same 

vs. 

Ben  McClara 
(No.  3766.    Manslaught^.) 

(February  28,  1908.) 
JL  CsncnrAL  Cabelesbness  While  in  Charge  ob  Control  or  Public 

CONYETANOE — LOABH^rrT    OF    OfFICEBS    AND    DiBECTOBS    OF    RAIEi- 

BOAD.  Section  49  of  the  criminal  code  which  makes  it  an  of- 
fense for  any  person  haying  personal  management  or  control 
of  or  over  any  public  conveyance  used  for  the  common  car- 
riage of  passengers,  to  be  guilty  of  gross  carelessness  or  neg- 
lect in  or  in  relation  to  the  conduct,  management  or  control  of 
such  public  oonyeyance,  while  being  used  for  the  common 
carriage  of  passengers,  whereby  the  safety  of  any  person  shall 
be  endangered,  has  no  application  to  persons  having  the  man- 
agement or  control  of  the  business  of  a  railroad,  such  as  the 
officers  and  directors. 
(See  note  1,  p.  412.) 

1  Indictments  Nos.  8700,  3710,  3713,  3714,  3741,  3742  and  3743  were 
nollied  on  account  of  the  pendency  of  the  second  series  of  indict- 
ments.— Ed. 
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2.  Indictment — Misjoinder — Charging  Different  Defendants  in 
Separate  Counts.  An  indictment  against  a  number  of  defend- 
ants cannot  charge  part  of  the  defendants  in  one  count  and 
part  of  them  in  other  counts.  Therefore,  an  indictment  which 
charges  the  directors  of  a  corporation  in  some  counts  and  the 
officers  in  other  counts  must  be  quashed. 

(See  note  2,  p.  413.) 
8.  Indictment — Misjoinder  of  Defendants  in  Indictment  foe 
Neglect  of  Dutt,  Not  Joint.  In  indictments  for  manslaugh- 
ter and  criminal  carelessness  arising  out  of  an  alleged  neglect 
of  duty,  it  is  erroneous  to  join  the  defendants  upon  whom  the 
obligation  to  perform  the  alleged  duty  rests,  unless  it  is  shown 
by  a  proper  and  specific  avermeiut  of  fact  that  Buch  duty 
rested  on  all  of  the  defendants  alike.  Where  the  board  of 
directors  of  a  corporation  were  indicted  Jointly  with  the  offi- 
cers and  the  superintendent  of  a  railroad  for  negligence  in  the 
operation  of  the  road,  whereby  a  collision  occurred  resulting 
in  the  death  of  a  passenger,  it  was  held  that  as  no  Joint  duty 
was  alleged  that  the  misjoinder  was  fatai. 

(See  note  3,  p.  414.) 

4.  Directors  of  (Corporations — Criminal  Liarilitt  of  for  Neglect 

of  Dutt.  The  directors  of  a  railroad  corporation  may  be 
criminally  liable  in  certain  cases  of  neglect  of  duty.  But  they 
cannot  be  held  criminally  liable  jointly  with  the  superintend- 
ent or  general  manager  of  such  road  who  negligently  or  wil- 
fully give  orders  which  result  in  a  wreck,  or  with  the  motor 
man  who  negligently  or  wilfully  runs  one  car  into  another,, 
either  in  obedience  to  or  in  direct  violation  of  those  orders. 
(See  note  4,  p.  415.) 

5.  Indictment — Duplicity  in — Each  Count  Must  CJontain  Single 

Issue.  An  indictment  should  be  certain  and  specific  as  to  the 
defendants,  the  offense,  and  the  manner  of  its  commission,  so 
that  the  plea  of  "not  guilty'*  will  raise  a  single  issue  upon 
each  count.  If  more  than  one  issue  is  raised  upon  any  count 
by  that  plea,  the  count  is  duplicitous. 

6.  Indictment — Duplicpty  in — What  CoNSTrruTES.    A  count  of  an 

indictment  for  manslaughter  against  the  directors  and  offi- 
cers of  a  railroad  which  alleges  that  a  death  was  caused  in 
the  operation  of  the  railroad  by  a  failure  to  provide  safe, 
proper  and  sufficient  rules  for  the .  operation  and  running  of 
cars  and  also  charges  that  the  death  was  caused  by  the  estab- 
lishment and  enforcement  of  unsafe,  improper  and  insufficient 
rules  and  regulations,  is  bad  for  duplicity. 

7.  Indictment — Aixegations  of,  as  to  Duty.    An  indictment  based 

on  a  neglect  to  perform  a  particular  duty  should  allege  the 
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existence  of  facts  from  which  the  law  raises  the  duty,  and  it 
is  not  sufficient  to  allege  that  it  was  the  duty  to  do  the  things  in 
question. 

8.  Indictment — ^Based  on  Failuse  to  Establish  Pbopeb  and  Suf- 

ficient   RXTLES    FOB    OpEBATION    OF    RaILBOAD MUST    SeT    OUT 

Rules.  Where  an  indictment  charges  manslaughter  on  ac- 
count of  a  death  in  a  railroad  collision,  alleged  to  have  been 
occasioned  by  providing  and  enforcing  improper,  insufficient 
and  unsafe  rules,  the  indictment  must  allege  what  rules  were 
violated  and  the  rules  must  be  set  out  in  the  indictment. 

9.  Pboximate    Cause — Causal     Connection     Between     Act     and 

Death.  Where  it  is  alleged  In  an  indictment  for  manslaughter 
that  a  collision  was  occasioned  by  neglect  to  provide  and 
enforce  safe  and  sufficient  rules  and  by  the  enforcement  of 
unsafe  and  insufficient  rules,  whereby  death  was  caused,  the 
allegations  of  the  indictment  must  show  a  causal  connection 
between  the  act  and  the  death. 

10.    DiBECTOBS — CBIMINAL    LIABILITY    OF    WHEBE    NO    CiVIL    LiIABILITT. 

Directors  of  a  corporation  cannot  be  held  criminally  liable  for 
negligence  in  a  case  where  they  could  not  be  held  civilly  liable. 
The  person  or  persons  directly  responsible  for  a  death  are 
criminally  liable. 
(See  note  6,  p.  422.) 

11.  CBIMINAL  Law — Pbincipal  ob  Masteb  not  Cbiminallt  Respon- 

sible FOB  Negligence  of  Agent  ob  Sebvant.    A  principal  or 
master  is  not  responsible  criminally  for  the  negligent  acts  of 
his  agents  or  servants. 
(See  note  5,  p.  420.) 

12.  Gband  Jubt — Validity  of  Whebe  Impbofebly  Sebved.    The  fact 

that  the  sheriff  serves  a  number  of  the  grand  jurors  by  mail- 
ing a  copy  of  the  venire  with  a  return  card  to  himself  in 
which  the  grand  juror  acknowledged  service,  will  not  invalidate 
the  proceedings  of  such  grand  jury  where  all  the  jurors  were 
present  even  though  such  service  .was  not  in  accord  with  the 
statute. 

13.  Same — ^Failubb  to  Cebtify  Selection  of  Jxtbobs  Within  Five 

Days.  The  failure  of  the  county  clerk  to  certify  the  names 
of  the  grand  jurors  to  the  clerk  of  the  court  within  five  days 
after  their  selection,  as  required  by  the  statute,  does  not  in- 
validate the  proceedings  of  such  grand  jury,  as  the  provision 
of  the  statute  is  directory  only. 

14.  Oband   Juby — NECESsriY  of   Heabing   Evidence  on   Binding  of 

Second  Indictment.  Where  the  grand  jury  hears  evidence 
in  support  of  an  indictment,  and  thereafter  at  the  request  of 
the  prosecutor  finds  a  second  indictment  against  the  same 
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person  for  the  same  offense,  it  is  not  necessary  for  such  grand 
Jury  to  hear  evidence  in  support  of  the  second  indictment 
(See  note  7,  p.  424.) 

15.  Grand   Jubt — ^Witwess    Not    Swobn   by   Foreman — ^EJffect   of. 

Although  the  statute  contemplates  that  the  foreman  should 
swear  all  witnesses,  a  failure  to  do  so  in  the  case  of  a  particu- 
lar witness,  will  not  invalidate  the  indictment  if  there  is 
other  sufficient  evidence. 

16.  Indictments — Pbesence  of  State's   Attobney   in   Grand   Jury 

Room.  The  state's  attorney  is  not  authorized  to  be  in  the 
grand  Jury  room  during  the  deliberations  of  the  grand  Jury. 
But  the  state's  attorney  may  properly  be  with  the  grand  jury 
and  advise  and  counsel  with  them  as  to  their  duties,  so  long  *i 
he  does  not  prevail  upon  the  grand  jury  to  return  an  indict- 
ment which  they  would  otherwise  not  have  done. 

17.  Grand    Jury — ^EJffect    of    Reconvening    After    Adjournment 

Without  Entry  of  Reconvening  Order — ^Validity  of  Indict- 
MENTs.  Where  a  grand  jury  adjourns  for  the  term  sine  die, 
and  thereafter  reconvenes  during  the  same  term  without  the 
entry  by  the  court  of  a  reconvening  order,  and  returns  indict- 
ments, such  indictments  must  be  quashed  as  the  grand  Jury 
was  without  authority  to  act. 

18.  Same — Power  of  Court  to  Recall  Grand  Jury  After  Adjourn- 

ment. The  court  has  no  power  to  reassemble  the  grand  Jury 
after  it  has  adjourned  for  the  term,  except  *under  the  provi- 
sions of  the  statute  which  provides  for  a  special  venire. 

Motion  to  quash  indictments  for  manslaughter  and  crim- 
inal carelessness.  Heard  before  Judge  Morton  W.  Thomp- 
son. 

John  McNuitt,  state's  attorney,  for  the  people. 

Levy  Mayer,  Chicago,  111.,  W.  8.  Oraham,  Springfield,  111. 
John  H.  Marshall,  Charleston,  111.,  and  Messrs,  Andrews  & 
YausCf  Mattoon,  III.,  for  defendants  Potter,  Peabody,  Under- 
wood, Sampsel,  Grosscup  and  More. 

Messrs.  Andrews  &  Vause,  for  defendant  Botts. 

Albert  C.  Anderson  and  Charles  C.  Lee,  Charleston,  HI., 
and  Edward  C.  Craig,  Mattoon,  111.,  for  defendant  MeClara. 

Statement  of  Pacts. 

The  defendants,  Edgar  A.  Potter,  Francis  S.  Peabody,  Ar- 
thur W.  Underwood,  Marshall  Sampsell,  and  Peter  S.  Gross- 
cup,  were  the  directors  of  the  Mattoon  City  Railway  Com- 
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pany  which  operated  an  interurban  line  of  railway  between 
the  cities  of  Mattoon  and  Charleston,  Illinois.  The  defend- 
ant Edgar  A.  Potter,  was  the  president  and  general  manager 
of  the  company,  and  the  defendant  Fred  More,  the  general 
superintendent.  The  defendants  Charles  Botts  and  Ben 
McClara,  were  motormen  in  the  employ  of  the  company.  On 
August  30,  1907,  a  collision  occurred  between  a  freight 
motor  car  and  a  passenger  motor  car  which  were  proceeding 
in  opposite  directions  on  a  single  track,  whereby  sixteen  per- 
sons were  killed,  and  a  large  number  injured. 

On  September  11,  1907  the  boad  of  supervisors  of  Coles 
county  selected  twenty-three  persons  to  serve  as  grand  jurors 
for  the  county  of  Coles  at  the  October,  1907,  term  of  the 
circuit  court,  and  the  county  clerk  was  directed  to  certify  the 
names  of  the  persons  selected  to  the  clerk  of  the  circuit  court, 
pursuant  to  the  statute.  The  clerk  did  so  certify  on  Septem- 
ber 18,  1907.  The  clerk  of  the  circuit  court  thereupon  issued 
a  venire  for  the  said  grand  jurors  and  placed  the  same  in 
the  hands  of  the  sheriff.  The  sheriff  served  several  of  the 
grand  jurors  in  person  but  the  service  on  a  number  of  such 
grand  jurors  was  had  by  depositing  in  the  mail  an  envelope 
properly  addressed  to  said  persons,  postage  prepaid,  contain- 
ing a  copy  of  the  summons  and  a  return  postal  card  ad- 
dressed to  the  sheriff  and  upon  which  the  recipient  was  di- 
rected to  acknowledge  receipt  of  the  summons.  All  of  said 
cards  were  signed  and  returned  to  the  sheriff. 

On  October  14,  1907,  the  grand  jurors  appeared  in  the 
court  house  at  Charleston  and  were  duly  impanelled  as  the 
grand  jury  and  thereafter  retired  to  their  room  and  after 
hearing  evidence,  returned  six  indictments  against  the  de- 
fendants for  manslaughter  and  criminal  carelessness. 

On  October  30,  1907,  the  said  grand  jury  reported  to  the 
court  that  they  had  no  further  business  and  the  court  there- 
upon ordered  said  grand  jury  to  take  an  indefinite  recess 
and  instructed  them  that  if  the  court  should  require  their 
further  service  they  would  be  notified. 

On  December  9,  1907,  the  sheriff  mailed  to  each  member 
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of  said  grand  jury  a  postal  card  upon  which  appeared  the 
following : 

**By  order  of  the  judge  of  the  circuit  court,  the  grand 
jury  will  reconvene  on  Monday,  January  6,  1908,  at  1  p.  m. 

*'E.H.Slover,  Sheriff.'' 

No  order  was  entered  of  record  by  the  court  reconvening 
said  grand  jury. 

On  January  6,  1908,  the  said  grand  jury  assembled.  It 
was  charged  that  the  state's  attorney  thereupon  appeared 
before  said  grand  jury  and  went  with  them  into  the  grand 
jury  room  and  told  such  grand  jurors  that  he  feared  that 
the  indictments  found  in  October  were  not  good  and  that 
therefore  he  had  drawn  new  indictments,  and  that  he  wanted 
them  to  adopt  the  new  indictments  and  vote  on  the  same; 
that  said  indictments  were  already  prepared  and  said  state's 
attorney  presented  the  same  to  the  grand  jurors  and  re- 
quested them  to  adopt  the  same  and  said  state*  s  attorney  re- 
mained in  the  grand  jury  room  until  the  said  grand  jurors 
did  vote  upon  the  said  indictments.  The  grand  jury  there- 
upon returned  six  additional  indictments  against  the  de- 
fendants. Upon  the  hearing  of  the  motions  to  quash,  the  de- 
fendants  moved  to  quash  the  first  series  of  indictments  on 
account  of  the  pendency  of  the  second  series.  The  state's 
attorney  thereupon  nollied  the  first  series  of  indictments  and 
the  motions  to  quash  the  second  series  were  thereupon  argued. 

Indictment  No.  3762  for  manslaughter  contained  twenty- 
two  counts.     Count  one  alleged : 

That  on  the  thirtieth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seven,  Edgar  A.  Pot- 
ter, Francis  S.  Peabody,  Arthur  W.  Underwood,  Marshall 
Sampsell  and  Peter  S.  Grosscup,  were  and  then  and  there 
had  assumed  the  offices  and  duties  of  directors  of  the  Mat- 
toon  City  Railway  Company,  and  then  and  there  composed 
and  had  assumed  the  duties  of  the  board  of  directors  of  said 
company,  a  corporation  organized  and  doing  business  under 
the  laws  of  the  state  of  Illinois,  and  the  said  Edgar  A.  Pot- 
ter, was  and  then  and  there  had  assumed  the  office  and  duties 
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of  president  of  said  Mattoon  City  Railway  Company,  and 
Fred  More  was,  and  then  and  there  had  assumed  the  oflBce 
and  duties  of  superintendent  of  said  railway  company  that 
on  the  day  aforesaid  the  said  Mattoon  City  Railway  Com- 
pany owned  and  was  then  and  there  operating  a  single  track 
railroad  in  and  between  the  cities  of  Mattoon  and  Charleston 
in  said  county  and  state,  and  was  transacting  a  railroad  busi- 
ness of  carrying  passengers  and  freight  for  hire  and  was  then 
and  there  operating  and  running  a  system  of  electric  passen- 
ger and  freight  motor  cars  upon  said  single  track  railroad 
for  the  carrying  of  said  passengers  and  freight;  that  on  the 
day  aforesaid  and  in  the  county  and  state  aforesaid  the  said 
Edgar  A.  Potter,  Francis  S.  Peabody,  Arthur  W.  Underwood, 
Marshall  Sampsell,  Peter  S.  Grosscup  and  Fred  More  then 
and  there  composing  the  board  of  directors  and  superintend- 
ent as  aforesaid  of  said  company,  had  then  and  there  taken 
on  themselves  the  management,  control  and  supervision  of 
said  railroad  and  the  operation  and  conduct  of  the  said  pas- 
senger and  freight  motor  cars  of  said  company  on  said  rail- 
road, and  it  was  then  and  there  the  duty  of  the  said  Edgar 
A.  Potter,  Francis  S.  Peabody,  Arthur  W.  Underwood,  Mar- 
shall Sampsell,  Peter  S.  Grosscup  and  Fred  More,  as  the 
board  of  directors  and  superintendent  as  aforesaid,  to  then 
and  there  provide  and  establish  with  due  care  and  circum- 
spection for  the  guidance  of  the  employees  of  said  company 
and  for  the  protection  of  the  lives  and  safety  of  the  passen- 
gers then  and  there  carried  upon  the  aforesaid  passenger 
cars,  proper  and  sufficient  rules  and  regulations  relating  to 
the  safe  and  efficient  operation  of  the  said  passenger  and 
freight  motor  cars  upon  said  single  track  railroad  so  that 
the  lives  and  safety  of  the  passengers  carried  upon  said 
passenger  motor  cars  would  be  secured,  and  then  and  there 
take  care  and  see  to  it  that  such  rules  and  regulations  as 
aforesaid  were  then  and  there  provided,  established  and  en- 
forced in  the  operation  and  running  of  the  aforesaid  cars  on 
said  railroad,  yet,  not  regarding  their  duty  in  that  behalf 
and  without  due  care  and  circumspection  for  the  lives  and 
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safety  of  the  passengers  then  and  there  being  carried  on  the 
aforesaid  passenger  motor  cars  the  said  Edgar  A.  Potter, 
Francis  S.  Peabody,  Arthur  W.  Underwood,  Marshall  Samp- 
sell,  Peter  S.  Grosscup  and  Fred  More,  as  the  board  of  direc- 
tors and  superintendent  as  aforesaid,  did  then  and  there 
feloniously  and  wilfully,  fail,  neglect  and  omit  to  provide 
and  establish,  and  to  take  care  and  see  to  it  that  said  com- 
pany and  railroad  were  then  and  there  provided  with  proper 
sufficient,  and  safe  rules  and  regulations  for  the  guidance  of 
the  employees  of  said  company  in  and  about  the  operation 
and  running  of  the  passenger  and  freight  motor  cars  of  said 
company  on  said  railroad  as  aforesaid  so  that  the  safety  and 
lives  of  the  passengers  then  and  there  being  carried  on  the 
said  passenger  motor  cars  would  be  secured,  and  did  then 
and  there  feloniously,  wilfully  and  negligently  and  without 
due  caution  and  circumspection,  provide  and  establish  and 
enforce  unsafe,  improper  and  insufficient  rules  and  regula- 
tions for  the  guidance  of  the  employees  of  said  company  and 
for  the  preservation  of  the  lives  and  safety  of  the  passengers 
then  and  there  being  carried  upon  said  passenger  motor  cars, 
by  reason  whereof,  and  the  aforesaid  felonious  and  wilful 
neglect  and  omission  of  the  said  Edgar  A.  Potter,  Francis  S. 
Peabody,  Arthur  W.  Underwood,  Marshall  Sampsell,  Peter 
S.  Grosscup  and  Fred  More,  a  passenger  motor  car  of  said 
company  and  a  freight  motor  car  of  said  company  being  then 
and  there  propelled  by  electricity  in  opposite  directions  and 
toward  each  other  and  at  a  high  rate  of  speed  along  and 
upon  said  single  track  railroad  on  the  day  aforesaid,  and  in 
the  county  and  state  aforesaid  came  into  violent  contact  and 
collision  and  said  cars  were  then  and  there  mashed,  crushed 
and  driven  together  and  upon  and  into  each  other,  and  by 
means  thereof  mortal  wounds  were  then  and  there  inflicted 
upon  and  in  the  head  and  body  of  William  Nelson,  who  was 
then  and  there  a  passenger  on  the  aforesaid  passenger  motor 
car  of  said  company,  of  which  said  mortal  wounds  the  said 
William  Nelson  then  and  there  instantly  died.  And  so  the 
grand  jurors  aforesaid  do  say  that  the  said  Edgar  A.  Pot- 
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ter,  Francis  S.  Peabody,  Arthur  W.  Underwood,  Marshall 
Sampsell,  Peter  S.  Grosseup  and  Fred  More,  did  feloniously 
and  willfuly  the  said  William  Nelson  then  and  there  kill 
and  slay,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the 
said  people  of  the  state  of  Illinois. 

Count  two  was  against  Potter,  Peabody,  Underwood,  Samp- 
sell and  Grosseup  as  directors  and  More  as  superintendent 
and  alleged  that  it  was  their  duty  to  provide  **a  safe  railroad, 
safe  cars,  safe  methods  for  operating  the  cars  of  said  com- 
pany, and  to  provide  with  due  caution  and  circumspection 
safe  rules  and  regulations  relating  to  the  operation  and  move- 
ments of  the  passenger  and  freight  electric  motor  cars  of  said 
company,  and  for  the  proper  performance  by  the  several 
servants  of  said  company,  of  their  respective  and  several 
duties,  whereby  the  safety  and  lives  of  the  passengers  trav- 
eling upon  said  railroad  would  be  reasonably  secured.'* 

Count  three  was  against  the  same  defendants  and  alleged 
that  it  was  their  duty  "with  due  caution  and  circumspection 
to  provide  and  establish  for  the  guidance  of  the  employees  of 
said  company,  proper  and  sufficient  rules  and  regulations 
relating  to  the  said  operation  of  the  business  and  cars  of  said 
company  upon  the  said  single  track  railroad  whereby  the 
safety  and  lives  of  the  passengers  then  and  there  traveling 
upon  said  railroad  would  be  reasonably  secured.'* 

Count  four  was  against  the  same  defendants  and  alleged  that 
it  was  their  duty  **with  due  caution  and  circumspection,  to 
prepare,  provide  and  establish  and  to  see  that  said  company 
and  railroad  was  provided  with,  a  system  of  rules  and  regula- 
tions for  the  operation  and  management  of  the  business  of 
said  company  and  the  operations  and  running  of  the  cars  of 
said  company  upon  said  railroad,  under  which  system  faith- 
ful and  careful  employees  of  said  company  could  operate  the 
cars  of  said  company  on  said  railroad  so  that  the  lives  and 
safety  of  the  passengers  upon  said  cars  would  be  reasonably 
secured." 

Count  five  was  against  the  same  defendants  and  alleged  that 
26 
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it  was  their  duty  "with  due  caution  and  circumspection  to 
operate,  conduct  and  manage  said  railroad  and  the  business 
of  said  company  so  as  to  safely  transport  all  passengers  upon 
the  cars  of  said  company  to  their  several  destinations." 

Count  six  was  against  the  same  defendants  except  that 
Potter  was  charged  also  as  president  of  the  company.  It  al- 
leged that  they  ''then  and  there  composed  the  manap^ement 
of  said  railroad  and  said  company  and  had  then  and  there 
taken  on  themselves  the  care,  control  and  supervision  of  the 
operation  of  said  railroad  and  the  business  of  said  company 
and  the  running  and  management  of  the  passenger  and  freight 
motor  cars  of  said  company  on  said  railroad,  and  it  was  then 
and  there  their  duty  with  due  caution  and  circumspection 
to  prepare,  provide  and  establish  a  system  of  rules  and  regu- 
lations for  the  operation  and  management  of  said  railroad 
and  the  business  of  said  company  and  the  running  of  said 
cars  upon  said  railroad  under  which  system  faithful  and 
careful  employees  of  said  company  could  operate  the  pas- 
senger and  freight  cars  of  said  company  on  said  single  track 
railroad  so  that  the  lives  and  safety  of  the  passengers  travel- 
ing on  said  railroad  would  be  reasonably  secured." 

Count  seven  was  against  the  directors  and  Potter  as  presi- 
dent. It  alleged  that  they  exercised  all  the  corporate  powers 
of  the  company  and  had  taken  upon  themselves  the  entire  con- 
trol, management  and  supervision  of  the  business  of  said  rail- 
road and  that  it  was  then  and  there  their  duty  *'with  due  cau- 
tion and  circumspection  to  prepare,  provide  and  furnish  for 
said  company,  and  to  take  care  and  see  to  it  that  said  company 
was  provided  and  furnished  with  a  system  of  rules  and  regu- 
lations for  the  operation  and  management  of  the  business  and 
the  running  of  the  passenger  and  freight  cars  of  said  com- 
pany upon  said  single  track  railroad  under  which  system, 
so  to  be  provided  and  furnished  as  aforesaid,  faithful  and 
careful  employees  of  said  company  could  operate  the  pas- 
senger and  freight  motor  cars  of  said  company  upon  and 
along  the  said  single  track  railroad  so  that  the  lives  and 
safety  of  the  passengers  carried  upon  said  passenger  cars 
would  be  reasonably  secured." 
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Count  eight  was  against  the  directors  and  alleged  that  it 
was  their  duty  ''with  due  caution  and  circumspection  t(.  pro- 
vide, select  and  employ  for  said  company,  and  to  take  care  and 
see  to  it  that  said  conpany  was  provided  with  and  had  em- 
ployed such  officials  and  servants  as  would  and  could  operate, 
manage  and  conduct  the  business  of  said  company  and  the 
system  of  passenger  and  freight  motor  cars  of  said  company 
on  said  single  track  railroad  with  due  caution  and  circum- 
spection for  the  safety  of  the  passengers  carried  upon  the 
passenger  motor  cars  of  said  company." 

Count  nine  was  against  the  directors  and  alleged  that  they 
**had  taken  on  themselves  the  care,  management  and  control 
of  said  single  track  railroad  and  the  duty  of  with  due  caution 
and  circumspection  in  providing  for  and  seeing  that  said 
company  and  railroad  were  provided  with  proper  rules  and 
competent  officials,  so  that  said  single  track  railroad  could 
and  would  be  operated  with  due  care  and  circumspection  for 
the  lives  and  safety  of  the  passengers  carried  upon  said  pas- 
senger motor  cars  of  said  company  on  said  railroad." 

Count  ten  was  against  the  directors  and  alleged  that  they 
**had  taken  on  themselves  the  care,  management  and  control 
of  said  single  track  railroad  and  the  business  of  said  company 
and  the  duty  of  with  due  caution  and  circumspection  pro- 
viding for  said  company  and  seeing  that  said  company  was 
provided  with  proper  rules  and  regulations,  so  that  said 
single  track  railix)ad  and  said  passenger  and  freight  motor 
cars  could  and  would  be  operated  with  due  care  and  circum- 
spection for  the  lives  and  safety  of  the  passengers  carried 
upon  said  passenger  motor  cars  of  said  company  on 
said  railroad  and  for  the  prevention  of  collisions  between 
said  passenger  and  freight  motor  cars  while  the  same  were 
being  used  in  the  transaction  of  the  business  of  said  com- 
pany." 

Count  eleven  was  against  tiie  directors  and  alleged  that 
they  had  **  taken  on  themselves  the  care,  management  and  con- 
trol of  said  single  track  railroad  and  the  business  of  said 
company  and  the  duty  of  with  due  caution  and  circumspec- 
tion providing  for  said  company  and  railroad  and  seeing  that 
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said  company  and  railroad  was  provided  with  proper  rules 
and  regulations  so  that  said  single  track  railroad  and  said 
system  of  passenger  motor  cars  and  said  freight  motor  car 
could  and  would  be  operated  on  said  railroad  with  due  care 
and  circumspection  for  the  lives  and  safety  of  the  passengers 
carried  on  said  passenger  cars  and  for  the  prevention  of  col- 
lisions between  said  passenger  motor  cars  and  said  freight 
motor  car  while  the  same  was  being  used  in  the  transaction 
of  the  business  of  said  company." 

Count  twelve  was  against  the  directors  and  alleged  that 
they  had  **  taken  on  themselves  the  care,  management  and  con- 
trol of  said  single  track  railroad  and  the  business  of  said 
company  and' the  duty  of  with  due  caution  and  circumspec- 
tion providing  for  said  company  and  railroad  and  seeing 
that  said  company  and  railroad  (were)  provided  with  proper 
rules  and  regulations  (and  competent  and  efficient  officials 
and  employees)  so  that  said  single  track  railroad  and  said 
system  of  passenger  motor  cars  and  said  freight  motor  car 
could  and  would  be  operated  on  said  railroad  with  due  care 
and  circumspection  for  the  lives  and  safety  of  the  passen- 
gers carried  on  said  passenger  cars  and  for  the  prevention  of 
collisions  between  said  passenger  motor  cars  and  said  freight 
motor  car  while  the  same  were  being  used  in  the  transaction 
of  the  business  of  said  company." 

Count  thirteen  was  substantially  the  same  as  count  twelve 
?xcept  Potter  was  charged  as  president  and  More  as  super- 
intendent. 

Count  fourteen  was  against  Potter  as  president  and  More 
as  superintendent  and  alleged  that  they  had  **  taken  on  them- 
selves the  care,  management  and  control  of  said  single  track 
railroad  and  the  business  of  said  company  and  the  duty  of 
with  due  caution  and  circumspection  providing  for  said 
company  and  said  railroad  and  seeing  that  said  company  and 
railroad  were  provided  with  proper  rules  and  regulations 
and  competent  employees  so  that  said  single  track  railroad 
and  said  system  of  passenger  motor  cars  and  said  freight 
motor  car  could  and  would  be  operated  on  said  railroad  with 
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due  care  and  circumspection  for  the  lives  and  safety  of  the 
passengers  carried  on  said  passenger  cars  and  for  the  preven- 
tion of  collisions  between  said  passenger  motor  cars  and  said 
freight  motor  car  while  the  same  were  being  used  in  the 
transaction  of  the  business  of  said  company." 

Count  fifteen  was  in  substance  the  same  as  count  fourteen. 

Count  sixteen  was  against  Potter  alone  and  was  in  sub- 
stance the  same  as  count  fifteen. 

Count  seventeen  was  against  the  directors  and  alleged  that 
they  **had  then  and  there  taken  on  themselves  the  manage- 
ment, control  and  supervision  of  said  railroad  and  the  opera- 
tion and  conduct  of  the  said  passenger  and  freight  motor 
cars  of  said  company  on  said  railroad ;  and  it  was  then  and 
there  the  duty  of  the  said  •  •  •  as  such  directors  and  board  of 
directors  as  aforesaid  thus  in  charge  of  and  control  over  the 
operation  of  the  aforesaid  passenger  motor  car  and  the  afore- 
said freight  motor  car  with  due  caution  and  circumspection 
to  use  and  exercise  and  cause  to  be  used  and  exercised  all 
proper,  reasonable  and  effective  measures  and  all  means 
within  their  power  to  prevent  the  said  passenger  motor  car 
and  the  said  freight  motor  car  from  colliding  and  to  place 
the  said  passenger  motor  car  and  the  said  freight  motor  car 
under  the  government  and  control  of  employees  properly 
trained  and  experienced  and  competent  to  run  the  aforesaid 
passenger  and  freight  motor  cars  along  the  said  single  track 
railroad  with  safety." 

Count  eighteen  was  against  the  directors  and  alleged  that 
it  was  their  duty  **with  due  caution  and  circumspection  to 
use  and  exercise  and  cause  to  be  used  and  exercised  all 
proper,  reasonable  and  effective  rules  and  measures  and  all 
means  within  their  power  to  prevent  the  said  passenger 
motor  car  and  the  said  freight  motor  car  from  colliding, 
and  to  ascertain  and  know  that  the  said  passenger  motor 
car  and  the  said  freight  motor  car  could  be  operated  and 
run  in  opposite  directions  on  said  single  track  railroad 
under  the  rules  and  regulations  and  the  officials  and  em- 
ployees then  and  there  employed  and  used  in  the  operating 
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and  managing  of  said  cars  on  said  railroad  with  due  caution 
and  circumspection  for  the  lives  and  safety  of  the  passengers 
carried  upon  said  passenger  motor  car,  and  to  place  the 
operation,  dispatching  and  management  of  said,  passenger 
motor  car  and  said  freight  motor  car  under  the  government 
and  control  of  some  official  or  employee  properly  trained, 
experienced  and  competent  to  operate,  dispatch  and  manage 
the  said  passenger  motor  car  and  the  said  freight  motor  car 
on  said  railroad  with  safety.'* 

Count  nineteen  was  against  Potter  as  president  and  gen- 
eral manager  and  alleged  that  it  was  his  duty  ''to  use  and 
exercise  and  cause  to  be  used  and  exercised  all  proper,  reas- 
onable and  effective  rules  and  measures  and  all  means  within 
his  power  to  prevent  the  said  passenger  motor  car  and  the  said 
freight  motor  car  from  colliding  on   said  railroad  and  to 
place  the  said  passenger  motor  car  and  the  said  freight  motor 
car  under  the  government  and  control  of  employees  properly 
trained,   experienced   and   competent  to  run,   dispatch   and 
manage  the  said  passenger  motor  car  and  the  said  freight 
motor  car  on  said  railroad  with  safety  to  the  passengers 
then  and  there  carried  on  said  passenger  motor  car  and  to 
ascertain  and  know  that  the  said  passenger  motor  car  and 
the  said  freight  motor  car  could  be  operated  and  run  in 
opposite   directions  on   said  railroad  under   the   rules   and 
regulations    and   the   employees   then    and   there    employed 
and   used   in    the   operating,    dispatching    and   running   of 
said    cars    with    due    caution    and    circumspection    for   the 
lives  and  safety  of  the  passengers  carried  upon  said  passen- 
ger motor  car." 

Count  twenty  was  against  More  as  superintendent  and 
was  in  substance  the  same  as  count  nineteen. 

Count  twenty-one  was  a<rainst  Potter  as  pr^ident  and 
general  manager  and  More  as  superintendent  and  alleged 
that  it  was  their  duty  **to  ascertain  and  know  that  the  said 
passenger  motor  car  and  said  freight  motor  car  could  be 
opevBited  and  run  in  opposite  directions  and  toward  each 
other  and  at  a  high  rate  of  speed  on  said  railroad  under  the 
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rules  and  regulations  and  the  employees  then  and  there  em- 
ployed and  used  in  the  operation  and  running  of  said  cars, 
with  due  caution  and  circumspection  for  the  lives  and  safety 
of  the  passengers  then  and  there  carried  upon  said  passen- 
ger motor  car  and  to  use  and  exercise  and  to  cause  to  be  used 
and  exercised  all  proper,  reasonable  and  effective  measures, 
rules  and  regulations  and  all  means  within  their  power  to 
prevent  the  said  passenger  motor  car  and  the  said  freight 
motor  car  from  colliding  on  said  railroad  and  to  place  the 
said  passenger  motor  car  and  the  said  freight  motor  car 
under  the  government  and  control  of  motomeers  and  conduc- 
tors properly  trained  and  experienced  and  competent  to  run 
said  cars  in  opposite  directions  along  said  railroad  with  due 
caution  and  circumspection  for  the  lives  and  safety  of  the 
passengers  carried  on  said  passenger  motor  car." 

Count  twenty-two  was  against  the  directors  and  alleged 
that  the  company  operated  its  road  under  a  system  of  "im- 
proper, unsafe,  unfit  and  inefficient  rules  and  regulations 
and  a  president  and  general  manager  who  was  then  and  there 
incompetent,  untrained  and  inexperienced  in  and  about  the 
management  of  said  railroad  and  the  dispatching  and  opera- 
tion of  said  cars  thereon,"  and  that  the  said  directors  did 
**  unlawfully  cause,  suffer  and  permit  to  be  and  remain  estab- 
lished and  in  force  and  effect  as  the  rules  and  regulations 
and  the  president  and  general  manager  under  which  said 
company  was  to  operate  and  did  operate  said  railroad  and 
said  cars  thereon." 

Indictment  No.  3763  for  criminal  carelessness  contained 
ten  counts.  Count  one  alleged : 

That  on  the  thirtieth  day  of  August  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seven  Edgar  A.  Potter, 
Francis  S.  Peabody,  Arthur  W.  Underwood,  Marshall  Samp- 
sell  and  Peter  S.  Grosscup  were  then  and  there  and  had  as- 
sumed then  and  there  the  offices  and  duties  of  directors  of 
the  Mattoon  City  Railway  Company  and  then  and  there 
composed  and  had  assumed  the  duties  of  the  board  of  direc- 
tors of  said  company,   a  corporation  organized  and  doing 
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business  under  the  laws  of  the  state  of  Illinois;  and  said 
corporation  owned  and  was  then  and  there  operating  a  single 
track  railroad  in  said  county  for  the  common  carriage  of 
passengers  and  freight  for  hire  by  means  of  a  system  of  pas- 
senger motor  cars  and  one  freight  motor  car  propelled  on 
said  railroad  by  electricity;  and  on  the  day  aforesaid  and  in 
the  said  county  of  Coles  and  state  aforesaid  the  said  Edgar 
A.  Potter,  Francis  S.  Peabody,  Arthur  W.  Underwood,  Mar- 
shall Sampsell  and  Peter  S.  Grosscup  as  such  board  of  direc- 
tors had  then  and  there  taken  on  themselves  the  persojuil 
management  and  control  of  and  over  sdid  railroad  and  the 
operation  of  said  passenger  motor  cars  and  said  freight  motor 
car  and  of  a  certain  passenger  motor  then  and  there  gov- 
erned and  controlled  by  employees  of  said  corporation  on  said 
railroad  which  said  passenger  motor  car  was  then  and  there 
being  operated  as  aforesaid  and  was  then  and  there  a  public 
conveyance  then  and  there  being  used  for  the  common  car- 
riage of  William  Nelson  and  other  persons  as  passengers  for 
hire  on  said  railroad;  and  it  was  then  and  there  the  duty  of 
the  said  Edgar  A.  Potter,  Francis  S.  Peabody,  Arthur  W. 
Underwood,  Marshall  Sampsell  and  Peter  S.  Grosscup  as 
such  board  of  directors  and  having  then  and  there  the  per- 
sonal management  and  control  over  said  public  conveyance 
and  said  railroad  as  aforesaid  to  provide  and  cause  to  be 
provided  employees  who  are  competent,  trained  and  experi- 
enced in  and  about  the  careful  and  safe  dispatching  and 
operation  of  said  public  conveyance  and  said  freight  motor 
car  upon  said  railroad  so  that  the  safety  of  the  said  William 
Nelson  and  other  persons  then  and  there  passenjrers  on  said 
public  conveyance  would  not  be  unreasonably  and  unneces- 
sarily endangered,  yet,  unmindful  of  their  duty  in  that  be- 
half the  said  Edgar  A.  Potter,  Francis  S.  Peabody,  Arthur 
W.  Underwood,  Marshall  Sampsell  and  Peter  S.  Grosscup, 
were  then  and  there  guilty  of  felonious,  wilful  and  gross 
carelessness  and  neglect  in,  and  in.  relation  to,  the  conduct, 
management  and  control  of  said  public  conveyance  while  the 
same  was  then  and  there  being  used  for  the  common  carriage 
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of  the  said  William  Nelson  and  other  persons  as  passengers 
as  aforesaid,  in  that  they,  the  said  Edgar  A.  Potter,  Francis 
S.  Peabody,  Arthur  W.  Underwood,  Marshall  Sampsell  and 
Peter  S.  Grosscup  as  such  board  of  directors  as  aforesaid  did 
then  and  there  feloniously,  wilfully  and  with  gross  careless- 
ness provide  and  caused  to  be  provided  an  employee  for  the 
operation  and  dispatching  of  said  public  conveyance  and 
said  freight  motor  car  along  and  upon  said  railroad  which 
said  employee  was  untrained,  incompetent,  and  inexperienced 
in  and  about  the  safe  and  careful  operation  and  dispatching 
of  said  public  conveyance  and  said  freight  motor  car  as 
aforesaid;  and  the  incompetency,  unfitness  and  ineflSciency 
of  said  employee  for  the  purpose  of  providing  safety  to  the 
said  William  Nelson  and  other  persons  so  being  passengers 
as  aforesaid  should  have  been  known  to  the  said  Edgar  A. 
Potter,  Francis  S.  Peabody,  Arthur  W.  Underwood,  Marshall 
Sampsell  and  Peter  S.  Grosscup  and  they  might  by  the  exer- 
cise of  ordinary  observation  and  inquiry  have  ascertained 
the  same  and  should  so  have  ascertained  before  said  public 
conveyance  and  the  said  freight  motor  car  were  operated  and 
caused  to  be  operated  as  herein  mentioned;  and  notwithstand- 
ing the  premises,  the  said  Edgar  A.  Potter,  Francis  S.  Pea- 
body, Arthur  W.  Underwood,  Peter  S.  Grosscup  and  Marv 
shall  Sampsell  were  then  and  there  guilty  of  felonious,  wilful 
and  gross  carelessness  and  neglect  in  that  they  feloniously 
and  wilfully  and  with  gross  negligence  did  then  and  there 
on  the  day  aforesaid  and  in  the  county  and  state  aforesaid 
the  said  public  conveyance  then  and  there  being  used  for  the 
common  carriage  of  said  William  Nelson  and  other  persons 
as  aforesaid,  and  the  said  freight  motor  car,  operate  and  run 
and  cause,  suffer  and  permit  to  be  operated  and  run  on  said 
railroad  in  opposite  directions  and  toward  each  other  and  at 
a  high  rate  of  speed  under  the  dispatching  and  direction  of 
the  aforesaid  employee  who  was  then  and  there  incompetent, 
untrained  and  inexperienced  in  and  about  the  careful,  safe 
and  proper  manner  to  so  dispatch  and  operate  the  said  public 
•conveyance  and  the  said  freight  motor  car  in  opposite  di- 
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rections  and  toward  each  other  as  aforesaid  so  that  the  safety 
of  the  said  William  Nelson  and  the  other  passengers  on  said 
public  conveyance  would  not  be  then  and  there  unreasonably 
and  unnecessarily  endangered;  and  by  reason  thereof  the 
said  public  conveyance  and  the  said  freight  motor  car  being 
then  and  there  operated  and  dispatched  and  controlled  as 
aforesaid  did  then  and  there  come  into  violent  contact  and 
collision  and  were  then  and  there  by  reason  of  such  collision 
mashed,  crushed  and  driven  together  and  upon  and  into  each 
other  and  by  reason  thereof  the  said  William  Nelson  was  then 
and  were  thrown  down  and  upon  the  beams,  timbers  and 
iron  pieces  and  other  component  parts  of  said  public  con- 
veyance and  mortal  wounds  were  then  and  there  inflicted 
thereby  upon  and  in  the  head  and  body  of  the  said  William 
Nelson  from  which  said  mortal  wounds  the  said  William  Nel- 
son then  and  there  instantly  died.  And  so  the  said  Edgar 
A.  Potter,  Francis  S.  Peabody,  Arthur  W.  Underwood,  Mar- 
shall Sampsell  and  Peter  S.  Grosscup  were  then  and  there 
guilty  of  felonious,  wilful  and  gross  carelessness  and  neglect 
in  and  in  relation  to  the  conduct,  management  and  control 
of  said  public  conveyance  while  the  same  was  beinsr  then  and 
there  used  for  the  common  carriage  of  the  said  William  Nel- 
son and  other  persons  as  aforesaid  and  by  reason  thereof  and 
whereby  the  safety  of  the  said  William  Nelson  who  was  then 
and  there  a  passenger  on  said  public  conveyance  was  then 
and  there  by  the  felonious,  wilful  and  gross  carelessnees  and 
neglect  of  the  said  Edgar  A.  Potter,  Francis  S.  Peabody^ 
Arthur  W.  Underwood,  Marshall  Sampsell  and  Pet^r  S. 
Grosscup  endangered  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and  dig- 
nity of  the  people  of  the  state  of  Illinois. 

The  remaining  nine  counts  contained  the  same  variations 
with  respect  to  parties,  duties,  etc.,  as  indictment  No.  3762 

supra. 

It  is  unnecessary  to  a  correct  understanding  of  the  opinion 
of  the  court  to  refer  to  the  indictments  against  the  other  de- 
fendants. 
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Thompson,  J. ; — 

I  desire  now  to  express  my  appreciation  to  the  state's  at- 
torney and  each  of  the  attorneys  for  the  defendants,  for  the 
very  able  and  exhaustive  arguments  mad6  in  these  eases.  I 
realize  the  seriousness  of  this  matter,  both  to  the  defendants 
who  stand  charged  with  a  felony,  and  to  the  victims  of  that 
unfortunate  occurrence,  and  I  am  not  unmindful  of  the  very 
bitter  feeling  engendered  throughout  this  county  by  it. 

The  Mattoon  City  Railway,  an  Illinois  corporation,  owns 
and  operates  a  single  track  interurban  electric  railroad,  be- 
tween the  cities  of  Mattoon  and  Charleston,  Illinois,  a  dis- 
tance of  about  eleven  miles.  On  August  30,  1907,  an  express 
car  going  west  on  a  sharp  curve,  which  rounded  a  high  point 
of  land,  collided  with  a  passenger  car  going  east,  and  eighteen 
people  were  killed  and  about  as  many  more  injured. 

As  a  matter  of  common  knowledge  we  all  know  that  acci- 
dents of  that  kind  do  not  occur  without  the  fault  of  some- 
body. Some  one,  or  more  persons,  was  to  blame  for  that  un- 
fortunate occurrence.  One  can  hardly  realize  such  an  occur- 
rence without  involuntarily  saying,  **  someone  has  blundered, 
someone  was  negligent,  someone  was  to  blame  and  should 
be  punished." 

As  said  by  Blackstone,  the  principal  object  of  criminal 
prosecution  is  not  so  much  to  punish  the  defendant,  as  to 
set  an  example  to  others,  to  not  violate  the  law.  The  state 
does  not  ask  for  vengeance  alone.  It  cannot  benefit  the  state 
to  hang  a  man  for  murder,  except  in  so  far  as  it  sets  an  ex- 
ample to  others  not  to  kill. 

The  motion  to  quash  of  course  challenges  the  legal  suffi- 
ciency of  the  indictments,  and  each  count,  and  under  that 
motion,  numerous  reasons  dre  urged  against  their  sufficiency, 
some  of  which  I  shall  not  take  the  time  to  even  mention,  much 
less  to  discuss. 

Indictment  No.  3762  is  against  the  defendants  for  **  man- 
slaughter/' and  contains  twenty-two  counts,  some  of  which 
include  only  the  directors,  others  the  directors  and  officers, 
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and  still  others  the  directors,  oiEcers  and  superintendent  of 
said  railway  company. 

Indictment  No.  3763  is  against  the  defendants,  for  "crim- 
inal carelessness,"  and  contains  ten  counts,  some  of  which 
include  only  the  directors,  others  the  directors  and  general 
manager,  and  still  others  the  general  manager  and  superin- 
tendent, and  is  drawn  under  section  49,  of  the  criminal  code 
of  Illinois,  which  is  as  follows: 

**  Whoever,  having  personal  management  or  control  of  or 
over  any  steamboat  or  other  public  conveyance  used  for  the 
common  carriage  of  persons,  is  guilty  of  gross  carelessness  or 
neglect  in,  or  in  relation  to,  the  conduct,  management  or  con- 
trol of  such  steamboat,  or  other  public  conveyance,  while  be- 
ing so  used,  for  the  common  carriage  of  persons,  whereby  the 
safety  of  any  person  shall  be  endangered,  shall  be  imprisoned 
in  the  penetentiary  not  exceeding  three  years,  or  fined  not 
exceeding  $5,000.00.''  (Hurd's  Itev.  Stat.,  1906,  p.  681). 

I  will  discuss  the  second  indictment  first,  as  much  of  what 
I  shall  say  will  also  apply  to  the  first. 

Let  us  for  a  moment  discuss  that  statute.    So  far  as  I  can 
learn  it  was  passed  in  1874,  or  at  least  was  in  the  revision  of 
that  date,  and  has  been  in  force  ever  since  and  it  seems  a 
little  significant  that  after  the  exhaustive  research  of  coun- 
sel, no  prosecution  under  it  can  be  found  in  this  state.    Being 
a  penal  statute,  it  should  be,  and  under  the  well  known  rules 
of  construction,  is  to  be  strictly  construed.    By  express  terms 
it  is  limited  to  **  whoever  having  personal  management  and 
control.''    Of  whatt    A  business t    A  company?    A  corpora- 
tion?   A  railroad?    No!    **A  steamboat  or  other  conveyance 
used  for  the  common  carriage  of  persons."    When?     ** While 
being  so  used."     How?     **For  the  common  carriage  of  per- 
sons, whereby  the  safety  of  any  person  shall  be  endangered, 
shall  be  imprisoned,"  etc.     I  do  not  think  this  statute  was 
ever  intended  to  apply  to  persons  having  the  management  or 
control  of  the  business,  such  as  directors  or  officers  of  a  cor- 
poration.^ 

Note  1. — ^This  holding  is  sustained  by  many  authorities  constru- 
ing analogous  statutory  provisions. 
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It  is  also  urged  that  the  indictments  are  bad,  because  of 
the  misjoinder  of  the  defendants.  An  indictment  is  a  charge, 
against  one  or  more  defendants,  and  additional  counts  may  be 
added,  charging  the  commission  of  the  offense  in  different 
ways,  in  order  that  the  proof,  if  it  should  not  be  as  the 
pleader  anticipated  in  the  first  count,  would  prove  the  allega- 
tions of  some  one  of  the  others.  If  there  is  absolute  cer- 
tainty as  to  the  proof,  there  is  no  necessity  for  more  than  one 
count  in  an  indictment  for  an  offense.  I  do  not  understand, 
and  I  have  not  been  referred  to  any  authority  which  holds 
than  an  indictment  can  charge  part  of  the  defendants  in 
some  of  its  counts  and  part  of  thojn  in  others,  as  in  both  of 
these  indictments,  charging  the  directors  alone  in  some  counts, 
the  directors  and  general  manager  in  others  and  the  general 
manager  and  superintendent  in  still  others.* 

Thus  in  Caron  v,  B,  d  A.  R.  R.  Co,  (Mass.  1895),  42  N.  E.  112, 
the  court  said: 

"We  think,  therefore,  that  by  the  words  'any  person  .... 
who  has  the  charge  or  control'  is  meant  a  person  who,  for  the  time 
being  at  least,  has  immediate  authority  to  direct  the  movements 
and  m>anagement  of  the  train  as  a  whole,  and  of  the  men  engaged 
upon  it." 

And  in  Thyng  v.  Fitchhurg  R.  R.  (Mass.  1892),  30  N.  E.  169,  it 
was  said  that  the  statute  "seems  to  contemplate  the  danger  from  a 
locomotive  engine  or  train  as  a  moving  body,  and  to  provide  against 
the  negligence  of  those  who,  either  wholly  or  in  part,  control  its 
movements.  The  charge  or  control  is  of  that  whose  characteristic 
is  rapid  and  forceful  motion." 

See  also  to  the  same  effect  Fairman  v,  B.  d  A.  R.  R.  Co.  (Mass. 
1897),  47  N.  E.  613;  L.  d  N.  R.  R.  Co.  v.  Richardson  (Ala.  1893), 
14  So.  209;  Dams  v.  N.  Y.,  etc.,  R.  R.  Co.  (Mass.  1893),  34  N.  E. 
1070;  StetTe  v.  Old  Colony  R.  R.  Co.  (Mass.  1892),  30  N.  E.  1137; 
Cox  V.  Railway  Co.,  9  Q.  B.  Div.  106,  and  on  the  meaning  of  "per- 
sonal management"  or  ''personal  control"  in  general,  see  Mulford 
V.  Oihl)s,  41  N.  Y.  S.  273;  Prince  v.  Brett,  47  N.  Y.  S.  402;  Coburn 
V.  Kerswell,  35  Me.  126;  Youst  v.  Willis  (Cal.),  49  Pac.  56,  and  vol. 
5  Century  Diet,  and  Cyc.  title  "personal";  Standard  Diet,  title  "per- 
sonal." — Ed. 

Note  2.— The  following  authorities  support  this  holding: 

State  V.  Daubert,  42  Mo.  242;    McMullin  v.  Church,  82  Va.  501; 

Howard  V.  State,  40  So.  653  (Miss.);  McElroy  v.  United  States,  164 

U.  S.  76.— Ed. 
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But  it  is  urged  by  the  prosecutor,  that  he  can  nolle  the 
counts  which  charge  separate  defendants,  thereby  leaving 
only  those  counts  which  charge  the  same  defendants.  An 
indictment  is  a  charge  against  a  certain  person  or  persons, 
with  the  commission  of  an  offense,  but  the  separate  counts 
must  charge  the  same  defendants  with  the  same  offense, 
but  not  necessarily  of  having  committed  it  in  the  same  way. 
For  example,  A  is  found  dead  in  a  pool  of  water.  B  and  C 
are  indicted.  One  count  charges  them  with  having  murdered 
him  by  choking  him;  another  count  by  striking  him  on  the 
head;  another  by  drowning  him.  The  defendants  are  the 
same,  the  offense  is  the  same  but  the  manner  of  committing 
it  is  different.  I  think  both  indictments  are  bad  for  that 
reason,  nor  do  I  believe  it  will  make  such  an  indictment  good 
to  nolle  the  bad  counts.  I  do  not  think  you  can  make  a 
good  indictment  out  of  a  bad  one  by  noUying  the  bad  counts. 

It  is  also  urged  that  these  indictments  are  bad  because 
there  is  no  joint  legal  duty  and  responsibility  resting  upon 
the  defendants.  In  other  words,  the  duties  and  responsibil- 
ities resting  upon  the  directors  were  not  the  same  as  upon 
the  general  manager  or  the  superintendent.  Consequently 
the  violation  of  the  duty  owing  by  some  of  the  defendants 
would  not  apply  to  others.  As  was  said  in  the  Ford  Theater 
Case  (Ainsworth  v.  United  States,  1  App.  Cas.  fD.  C]  518), 
the  duties  resting  upon  the  architect  who  drew  the  plans 
and  specifications  for  the  improvement,  were  different  from 
the  superintendent  who  had  general  supervision  of  the  work 
and  also  of  the  foreman  directly  in  charge  of  the  men  who 
excavated  the  earth  beneath  the  supports,  and  thereby 
caused  the  building  to  collapse.* 

Note  3. — The  case  of  Ainsworth  v.  United  States,  1  App.  Cas.  518 
the  leading  case  on  the  subject,  is  decisive  of  the  point.  The  opinion 
contains  a  masterly  and  logical  exposition  of  the  doctrine  of  mis- 
Joinder.  To  the  same  effect,  see  21  Cyc.  Law  and  Proc.  p.  839; 
People  V,  Davis,  1  111.  C.  C.  217,  241;  Commonwealth  v.  Miller  2 
Pars.  Sel.  Eq.  Cas.  480;  United  States  v,  Davis,  33  Fed.  621;  Whar- 
ton's Crim.  PI.  and  Pr.  (9th  ed.)  sec.  303. 

The  rule  in  civil  cases  is  the  same.    Thus,  a  master  and  servant 
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There  is  no  question  in  my  mind  as  to  the  criminal  liabil- 
ity of  directors  of  a  corporation  in  certain  cases  of  neglect 
of  duly.  There  are  certain  duties  and  responsibilities  resting 
upon  the  board  of  directors,  which  they  are  no  more  at  lib- 
erty to  violate  or  disregard  than  those  resting  upon  individ- 
uals, and  in  many  ways  may  be  likened  to  the  owner  in  case 
the  business  was  owned  and  conducted  by  an  individual  in- 
stead of  a  corporation.  To  say  that  the  owner  of  this  rail- 
road would  be  jointly  liable,  criminally  with  the  superinten- 
dent or  general  manager,  who  negligently  or  wilfully  gave 
orders  which  resulted  in  the  wreck,  or  with  the  motorman 
who  negligently  or  wilfully  ran  his  car  into  another,  either 
in  obedience  to  or  in  direct  violation  of  those  orders,  would 
not,  upon  the  mere  statement  of  the  proposition,  meet  the 
approval  of  any  fairminded  person.  To  include  the  direc- 
tors with  the  other  defendants,  in  these  indictments,  I  think 
makes  them  bad.* 


cannot  be  Jointly  sued  for  the  tortious  act  of  the  servant.  See  Mo 
Nemar  v.  Colin,  115  111.  App.  31;  Bergholf  BrevHng  Co.  v.  PrghyUki, 
82  111.  Appi  361;  BchnUdt  v.  Balling,  91  111.  App.  388.— Bd. 

Note  4. — It  Is  well  settled  that  to  render  a  director  or  an  officer  of 
a  corporation  criminally  liable*  for  causing  death  he  must  per- 
sonally participate  In  the  acts  causing  the  death. 

A  leading  case  Is  People  v,  Clark,  8  N.  Y.  Crlm.  Rep.  178,  14  N. 
Y.  8.  642,  where  the  authorities  are  reviewed.  The  defendants  there 
were  Indicted  as  the  president  and  directors  of  a  railroad  company 
for  violation  of  a  statute  prohibiting  the  heating  of  cars  by  stoves. 
The  court  concluded: 

"Where  a  statute  prohibits  the  doing  of  an  act  by  a  class  of  per- 
sons *  *  *  all  active  participants  In  such  violation  are  equally 
guilty,  be  they  directors  or  other  agents  or  servants  of  the  corpo- 
ration; the  directors  not  because  they  are  directors,  but  personally; 
no  Individual  however,  being  liable  who  does  not  personally  par- 
ticipate in  the  doing  of  the  act    ♦    ♦    ♦" 

In  State  v.  Young,  56  Atl.  471,  26  N.  J.  Law,  264,  a  verdict  of  ac- 
quittal was  directed  In  a  prosecution  for  manslaughter  against  the 
president,  vice  president,  executive  committee,  general  superinten- 
dent, etc.,  of  a  street  railway  company  for  causing  the  death  of  a 
passenger  at  .a  grade  crossing.  Judge  Q-ummere  stated  the  rule 
thus: 
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It  is  urged  that  each  and  every  count  in  both  indictments 
is  bad  for  duplicity.  An  indictment  should  be  certain  and 
specific  as  to  the  defendants,  the  offense,  and  the  manner  of 
its  commission,  so  that  the  plea  of  '*not  guilty''  will  raise  a 

"The  question  of  criminal  responsibility  of  the  individual  officers 
or  agents  of  the  company  is  a  much  narrower  one  than  that  of  tbe 
ciiril  responsibility  of  the  corporation.  It  must  appear  that  each 
one  of  these  directors  or  officers,  to  be  responsible  criminally,  has 
been  gruilty  of  gross  negligence,  either  In  the  doing  of,  or  in  the 
omission  to  do,  some  specific  act,  which  was  rendered  necessary  in 
the  performance  of  his  duty  to  the  children  who  rode  on  that  car." 
The  rule  is  laid  down  in  21  Am.  ft  Eng.  Ency.  of  Law  (2nd  ed.7 
896,  thus: 

"In  order  to  hold  an  officer  or  agent  criminally  liable  individually 
for  an  offense  committed  by  the  corporation,  or  by  its  officers  or 
agents,  it  must  be  shown  that  he  had  some  actual  personal  con- 
nection with  the  illegal  act  charged." 

In  3  Cook  on  Corporations,  sec.  908,  it  is  said: 
"Directors  are  not  criminally  liable  for  accidents  where  they  were 
not  personally  in  charge  of  the  running  of  the  road." 

And  see  the  charge  to  the  jury  of  Judge  KeJogg  of  the  New  York 
supreme  court   (yet  unreported),  rendered   December  IS,   1907,   in 
People  V.  Smith   (an  indictment  against  the  vice  president  of  the 
N.  Y.  Central  ft  H.  IL  R.  R.  Co.,  on  account  of  the  death  of  certain 
passengers  in  a  railway  wreck).    For  the  decision  on  the  motion 
to  quash  the  indictment  see  People  v.  Smith,  105  N.  Y.  S.  1082,  de- 
cided September  2,  1907.    To  the  same  effect  see  State  v.  Parsons,  12 
Mo.  App.  205;  State  v.  Qilmore,  24  N.  H.  461;  State  v.  Patton,  26  N.  C. 
16;    People  v.   White  Lead  Works,   82  Mich.  471;    State  v.    Great 
Works  Milling  d  Mfg.  Co.,  20  Me.  41;    Commonwealth  v.  Demuth^ 
12  S.  ft  R.  389;   In  re  Greene,  52  Fed.  119;   State  v.  Wabash  R.  R. 
Co.,  115  Ind.  466;    City  of  Wyandotte  v.  Corrigan,  3.>  Kan.   21,   10 
Paa   99;    Ex  parte  Grand   Trunk  Railway  Co.,   18   Lower   Canada 
Jurist.  141;  State  v.  White  (Mo.),  69  S.  W.  684;  People  v.  England^ 
27  Hun,  139;    State  v.  Barksdale,  Mayor,  5  Humph.  154;    Kane  v. 
People,   3    Wend.    363;     3    Thompson    on    Corporations,    sec.    4114; 
Bishop's   New   Criminal   Law    (8th   ed.),   vol.   1,   sec.    424;    vol.    2, 
sees.  1270,  1282. 

It  is  equally  well  settled  that  to  render  a  person  liable  on  acoount 
of  negligent  omission  whereby  a  death  is  caused,  the  omission  must 
be  due  to  gross  and  culpable  negligence  and  must  have  resulted 
from  the  neglect  of  a  plain  duty  imposed  upon  the  defendant  per- 
sonally and  the  death  must  be  the  direct  result  of  such  negligence. 
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single  issue. upon  each  count.  If  more  than  one  issue  is 
raised  upon  any  count  by  that  plea,  the  count  is  duplicitous, 
and  would  be  bad  for  that  reason  in  a  common  law  declara- 
tion. 

Take  for  example  the  first  count  of  No.  3762.  It  alleges 
that  on  August  30,  1907,  Potter,  Peabody,  Underwood,  Samp- 
sell  and  Grosscup  **were  and  then  and  there  had  assumed  the 
offices  of^and  duties  of  directors  of  said  railway  company, 
a  corporation,  etc.,  and  the  said  Potter  **was  and  then  and 
there  had  assumed  the  office  and  duties  of  president  of  said 
Mattoon  City  Railway  Company,  and  Fred  More  was,  and 
then  and  there  had  assumed  the  office  and  duties  of  superin- 
tendent of  said  railway  company,"  and  ''that  on  the  day 
aforesaid  the  said  Mattoon  City  Railway  Company  owned 
and  was  then  and  there  operating  a  single  track  railroad  in 
and  between  the  cities  of  Mattoon  and  Charleston,  in  said 
county  and  state,"  etc.;  that  on  that  day  said  directors  and 
More  composing  said  board  and  superintendent  as  aforesaid 

This  rule  is  laid  down  and  established  by  aumerous  authorities. 
See  21  Cyc.  Law  &  Proc.  pp.  765,  768,  769  (nn.  92,  93),  770;  Clark's 
Crlm.  Law,  p.  174;  Wharton  on  Homicide  (3rd  ed.),  sees.  446,  447,  449, 
451,  457,  466,  467,  468,  480;  21  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.), 
pp.  99,  194;  Kerr  on  Homicide  (ed.  1891),  sec.  157;  Regina  v.  Pocock 
(a  leading  case),  5  Cox  C.  C.  172,  «.  c.  (somewhat  differently  re- 
ported), 79  Eng.  C.  L.  34;  Rex  v.  Allen,  7  Car.  ft  P.  153;  Rex  v. 
Green,  7  Car.  ft  P.  156;  Regina  v.  Haines,  2  Carr.  ft  K.  368;  United 
States  V.  Knowles,  4  Sawy.  517,  Fed.  Cas.  15,540;  Thomas  v.  People, 
2  Colo.  App.  513,  31  Pac.  349;  Hilton's  Case,  2  Lewln  C.  C.  214; 
Regina  v.  Bennett,  8  Cox  C.  C.  74;  Anderson  v.  State  (Tex.),  11  d. 
W.  33;  People  v.  Eherly,  2  Colo.  Law  Rep.  78;  Johnson  v.  State,  61 
L.  R.  A.  277  n.;  A'insworth  v.  United  States,  1  Appeal  Cas.  518; 
Fenton's  Case,  1  Lewln  C.  C.  179;  People  v.  Munn,  65  Cal.  211;  1 
East's  Crown  Law,  p.  265;  Wharton's  Criminal  Law  (9th  ed.),  sec. 
1580. 

That  the  negligence  must  be  gross  and  culpable  is  established  by 
the  following  additional  authorities:  Regina  v.  Elliott,  16  CJox  C. 
C.  710;  Regina  t?.  Finney.  12  Cox  C.  C.  625;  Regina  v.  Gregory,  2 
Fost.  ft  Flnl.  153;  Beek  v.  People,  125  111.  584;  State  v.  O'Brien,  32 
N.  J.  L.  169;  Fitzgerald  v.  State,  112  Ala.  34,  20  So.  966;  8  Criminal 
Law  Magazine,  p.  124. — ^Ed. 

27 
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'*had  then  and  there  taken  on  themselves  the  management, 
control,  and  supervision  of  said  railroad  and  the  operation 
and  conduct  of  the  said  passenger  and  freight  motor  cars  of 
said  company  on  said  railroad,  and  it  was  then  and  there  the 
duty  of  the  said  Potter,  Peabody,  Underwood,  Sampsell, 
Grosscup  and  More,  as  the  board  of  directors  and  superin- 
tendent as  aforesaid,  to  then  and  there  provide  and  establish 
with  due  care  and  circumspection  for  the  guidance  of  the 
employees  of  said  company  and  for  the  protection  of  the  lives 
and  safety  of  the  passengers  then  and  there  carried  upon 
the  aforesaid  passenger  cars,  proper  and  sufficient  rules  and 
regulations  relating  to  the  safe  and  efficient  operation  of  the 
said  passenger  and  freight  motor  cars  upon,  said  single  track 
railroad  so  that  the  lives  and  safety  of  the  passengers  car- 
ried*' would  be  secured,  etc.,  "and  to  then  and  there  take 
care  and  see  to  it  that  such  rules  and  regulations  as  aforesaid 
were  then  and  there  provided,  established  and  enforced  in 
the  operation  and  running  of  the  aforesaid  cars  on  said  rail- 
road, yet,  not  regarding  their  duty  in  that  behalf  and  without 
due  care  and  circumspection  for  the  lives  and  safety  of  the 
passengers  then  and  there  being  Qarried  on  the  aforesaid  pas- 
senger motor  cars  the  said"  directors  and  More,  as  the  board 
of  directors  and  superintendent  as  aforesaid,  **did  then  and 
there  feloniously  and  wilfully  fail,  neglect  and  omit  to  pro- 
vide and  establish,  and  to  take  care  and  see  to  it  that  said 
company  and  railroad  were  then  and  there  provided  with 
proper,  sufficient,  and  safe  rules  and  regulations  for  the 
guidance  of  the  employees  of  said  company  in  and  about  the 
operation  and  running  of  the  passenger  and  freight  motor 
cars  of  said  company  on  said  railroad  as  aforesaid  so  that 
the  safety  and  lives  of  the  passengers  then  and  there  being 
carried  on  the  said  passenger  motor  cars  would  be  secured, 
and  did  then  and  there  feloniously,  wilfully  and  negligently 
and  without  due  caution  and  circumspection,  provide  and 
establish  and  enforce  unsafe,  improper  and  insufficient  rules 
and  regulations  for  the  guidance  of  the  employees  of  said 
company  and  for  the  preservation  of  the  lives  and  safety  of 
the  passengers  then  and  there  being  carried  upon  said  pas- 
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sender  motor  cars,  by  reason  whereof,  and  the  aforesaid  feloni- 
ous and  wilful  neglect  and  omission  of  the  said  'directors 
and  More,'  a  passenger  motor  car  of  said  company  and  a 
freight  motor  car  of  said  company,  being  then  and  there 
propelled  by  electricity  in  opposite  directions  and  toward 
each  other  and  at  a  high  rate  of  speed  along  and  upon  said 
single  track  railroad  on  the  day  aforesaid,  and  in  the  county 
and  state  aforesaid,  came  into  violent  contact  and  collision 
and  said  cars  were  then  and  there  mashed,  crushed  and 
driven  together  and  upon  and  into  each  other,  and  by  means 
thereof  mortal  wounds  were  then  and  there  inflicted  upon 
and  in  the  head  and  body  of  William  Nelson,"  a  passenger, 
•etc. 

A  count  should  allege  the  existence  of  facts  upon  which 
the  law  creates  the  duty,  and  it  is  not  sufficient  to  allejre  that 
it  then  and  there  became  and  was  the  duty  of  defendants  to 
provide  and  establish  with  due  care  and  circumspection  for 
the  guidance  of  the  employees  and  safety  of  the  passengers, 
proper  and  sufficient  rules  and  regulations  relating  to  the 
safe  and  efficient  operation  of  said  freight  and  passenger 
cars,  and  to  see  that  they  were  enforced  in  the  running  of 
said  cars. 

Then  again,  line  69,  page  21,  *'did  then  and  there  feloni- 
ously, wilfully  and  negligently  and  without  due  caution  and 
circumspection,  provide  and  establish  and  enforce  unsafe, 
improper  and  insufficient  rules  and  regulations,''  etc.  Line 
59  alleges  the  defendants  did  *'fail,  neglect  and  omit  to  pro- 
vide and  establish,"  proper,  sufficient,  and  safe  rules,  etc. 
In  line  59,  committed  manslaughter  by  negligently  omitting 
to  provide  and  enforce  safe  rules,  and  in  line  69,  committed 
manslaughter  by  negligently  providing  and  enforcing  unsafe 

rules. 

Again  no  rule  or  regulation  is  alleged  that  the  court  may 
judge  as  to  whether  or  not  it  is  safe,  reasonable,  proper  or 
sufficient.  What  rules  were  violated!  How  were  the  de- 
fendants negligent! 

Again,  the  allegations  should  show  a  direct  casual  connec- 
tion between  the  act  and  the  death.    To  allege  that  A  shot  B 
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with  a  gun  and  that  B  afterwards  died  is  not  sufficient.  So 
far  as  the  allegations  of  this  count  are  concerned,  one  or 
both  motormen  may  have  been,  at  the  time  of  the  accident, 
wilfully  violating  some  positive  rule  of  the  railroad,  which 
resulted  in  the  collision. 

Neither  do  I  see  how  the  directors  can  be  held  liable  at 
common  law  for  manslaughter.  They  cannot  be  held  liable 
civilly,**  and  no  authority  has  been  cited,  which  holds  them 

Note  5. — Directors  and  officers  of  corporations  are  not  civilly  liable 
to  third  persons  for  negligence,  unless  they  personally  participate  in 
the  acts  of  negligence  and  even  where  directors  or  officers  are  gruilty 
of  negligence  a  distinction  is  to  be  noted  between  acts  of  nonfeas- 
ance and  acts  of  misfeasance.  While  it  may  be  the  duty  of  a  particu- 
lar corporation,  as  for  instance  a  common  carrier,  to  use  the  utmost 
degree  of  care  towards  the  public,  the  officers  and  directors  of 
such  corporation  are  merely  its  servants  or  agents  and  their  duly 
is  owing  to  the  corporation  and  not  to  third  persons.  Consequently 
they  are  not  liable  to  third  persons  for  acts  of  nonfeasance. 

In  Shearman  ft  Redfleld  on  Negligence  (5th  ed.)  sec.  243  the  rule 
is  stated: 

"The  directors  or  other  officers  of  a  corporation  cannot  be  held 
liable  to  a  stranger  for  any  omission  on  the  part  of  the  corporation 
to  perform  a  duty  to  him,  even  though  such  omission  is  the  direct 
result  of  the  vote  of  such  directors,  who  have  exclusive  control  of 
the  corporate  business."    See  also  sec.  244. 

The  leading  case  is  Lane  v.  Cotton,  12  Mod.  472,  a  decision  by 
Holt,  J.,  where  the  court  said: 

"His  neglect  is  only  chargeable  on  his  master  or  principal  for 
a  servant  or  deputy,  quatinus  such,  cannot  be  charged  for  neglect, 
but  the  principal  only  shall  be  charged  for  it,  but  for  a  misfeasance 
an  action  will  lie  against  a  servant  or  deputy,  but  not  quatenus  a 
deputy  or  servant,  but  as  a  wrongdoer." 

See  also  to  the  effect  that  agents  are  not  liable  to  third  persons 
for  acts  of  nonfeasance:  Murray  t?.  Usher,  117  N.  Y.  542;  Van  Ant- 
toerp  V.  Linton,  35-  N.  Y.  S.  318;  Ballow  v.  Farnum,  9  Allen,  47; 
Denny  v.  Manhattan  Co.,  5  Denio,  639,  aff.  2  Denio,  115;  Dean  v. 
Brock  (Ind.),  38  N.  E.  829;  Regina  v.  Smith,  11  Cox  C.  C.  210;  De- 
laney  v,  Rocherau,  34  La.  Ann.  1123;  Lundy  v,  Delmaa,  104  Cal.  655; 
Davenport  v.  Newton  (Vt),  42  Atl.  1087;  Fanning  v.  Osborne,  102 
N.  Y.  441;  Feltus  ^.  Swan,  62  Miss.  415;  Labodie  v,  Hawley,  61  Tex. 
177;  Reid  v.  Humber,  49  Ga.  207;  Steinhauser  v.  Spraul,  127  Mo. 
541;  Drake  v.  Uogan  (Tenn.),  67  S.  W.  470;  Bassett  v.  Fish,  75  N. 
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criminally  liable  in  such,  a  ease."  That  the  corporation  is 
liable  in  damages,  no  one  will  dispute.  That  the  person  or 
persons  directly  responsible  for  the  death  is  criminally  liable 
I  do  not  doubt.    Suppose  the  board  of  directors,  or  the  super- 

Y.  303;  Wahrman  v.  Board  of  Education,  187  N.  Y.  331,  80  N.  E.  192; 
Wharton  on  Homicide  (3rd  ed.)  p.  682;  Mechem  on  Agency  (ed. 
1889),  sees.  539,  569,  570;  1  Ency.  of  Law  (2nd  ed.),  p.  1131;  Ewell's 
Evans  on  Agency,  p.  438. 

But  in  Baird  v.  Shipman,  132  HI.  16,  it  was  held  that  where  an 
agent  of  a  nonresident  owner  of  a  house  and  lot,  having  the  same 
charge  of  the  property  as  the  owner  would  have  had  were  he  present, 
leases  the  same,  with  knowledge  or  notice  that  one  of  the  stable 
doors  on  the  premises  is  unsafe  and  in  a  dangerous  condition,  and 
an  expressman,  while  engaged  in  delivering  a  load  of  kindling  wood 
in  the  barn  for  one  of  the  tenants,  was  killed  by  the  falling  of  such 
door,  that  the  agent  was  liable  to  the  personal  representative  of  the 
deceased  in  damages  and  could  not  excuse  himself  on  the  plea  of 
the  liability  of  his  principal.  This  decision  is  against  the  great 
weight  of  authority  in  so  far  as  it  tends  to  hold  that  an  agent  is  liable 
to  third  persons  for  mere  acts  of  nonfeasance,  but  the  case  is  usually 
classed  as  one  In  which  the  agent  was  guilty  of  misfeasance  and 
not  mere  nonfeasance.  This  on  the  theory  that  as  the  agent  had 
entered  upon  the  execution  of  a  particular  work  it  was  his  duty  to 
use  reasonable  core  In  the  manner  of  executing  it.  See  vol.  1, 
Ency.  of  Law  (2nd  ed.),  p.  1132.  But  the  decision  is  reconcilable 
with  the  general  rule  above  stated  for  the  reason  that  as  the  owner 
was  outside  the  Jurisdiction  of  the  court  the  agent  must  be  treated 
as  the  person  in  control.  This  distinction  would  not  exist  in  the 
case  of  a  corporation  which  can  act  only  through  its  officers  and 
agents,  and  consequently  the  corporation  would  be  liable  under 
the  doctrine  of  respondeat  superior.  See  also  Mechem  on  Agency, 
sec.  572:  Wharton  on  Negligence,  sec.  535,  and  Cameron  v,  Kenyon- 
Connell  Comm.  Co.  (Monl),  56  Pac  358,  which  lean  to  a  contrary 
view.    In  the  latter  case  the  court  said: 

"Nonexecfution  which  resulted  in  the  positive  act  of  a  creation 
and  maintenance  of  a  continuing  nuisance  on  account  of  which  a 
third  person  was  killed,  amounts,  unless  explained,  to  misfeasance 
upon  the  part  of  all  the  directors  of  the  company." 

The  proposition  that  directors  are  only  liable  for  negligence 
where  they  personally  participate  in  the  acts  of  negligence  is  sus- 
tained by  the  following  authorities:  Belo  v.  Fuller  (Tex.),  19  S.  W. 
619;  Folwell  v.  Miller  (C.  C.  A.).  145  Fed-  495;  Henry  r.  Brack- 
enridge,  48  La.  Ann.  950;  Bianki  v.  Greater  Am,  Exp.  Co,  (Neb.)» 
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intendent  provided  proper  rules,  and  the  motorman  either 
negligently  or  wilfully,  in  violation  of  the  rule,  causes  a  death, 
upon  what  legal  principle  would  the  directors  or  superinten- 
dent be  criminally  liable? 

Suppose  I  tell  my  man  to  take  the  horse  to  the  shop  to  he 
shod,  and  on  the  way,  he  negligently  or  wilfully  runs 
over  a  child  in  the  street,  would  anyone  say  I  could  be  con- 
victed of  manslaughter  and  confined  in  the  penitentiary  1 

The  mere  statement  of  the  proposition  is  abhorrent  to  any 
fair-minded  person.  If  that  was  the  law  no  one  would  dare 
engage  in  any  business  beyond  that  of  driving  his  own  team, 
for  fear  of  the  criminal  consequences. 

As  to  the  objection  to  the  legality  of  the  indictments  as 
found  and  returned  by  the  grand  jury  according  to  the  affi- 
davits filed.  The  grand  jury  met  on  October  14,  1907,  and 
returned  indictments  against  all  these  defendants  in  these 
cases,  and  finished  the  work  for  that  term  on  October  30, 
1907,  but  were  told  by  the  presiding  judge  to  not  adjourn, 
as  they  might  be  needed  again  and  if  so  they  would  be  noti- 
fied. The  grand  jury  did  not  adjourn,  but  as  the  affidavits 
say,  **drew  their  pay  and  went  home."  All  the  indictments 
against  these  defendants,  returned  at  that  time,  have  been 
nolled.  On  January  6,  1908,  the  members  of  the  grand  jury, 
in  response  to  a  postal  card  sent  them  by  the  sheriff  upon 

92  N.  W.  615;  10  Cyc.  Law  ft  Proced.,  p.  829;  see  also  note  to  Nun- 
nelly  V.  Southern  Iron  Co,,  28  L.  R.  A.  421.  Contra,  Nunnelly  v. 
Southern  Iron  Co.  (Tenn.),  94  Tenn.  397,  28  L.  R.  A.  421;  Nationdl 
Cash  Register  Co,  v.  Leland,  94  Fed.  502  (C.  C.  A.).  Compare  Peck 
V.  Cooper,  112  111.  92.— Ed. 

Note  6. — In  Wharton  on  Homicide  (3rd  ed.),  p.  683,  sec  447,  the 
rule  is  stated: 

"So  far  as  concerns  homicide,  we  may  safely  say  that  there  is 
no  criminal  responsibility  where  the  defendant  would  not  have  been 
civilly  liable  at  the  suit  of  the  party  injured,  had  he  survived  the 
injury." 

And  in  Regina  v.  Burchall,  4  Fost  ft  Finl.  1087,  Judge  Willes  said 
that  until  he  saw  a  decision  to  the  contrary  he  should  hold  that  a 
man  was  not  criminally  responsible  for  negligence  for  which  he 
would  not  be  responsible  in  an  action. — Ed. 
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notice  from  the  clerk,  that  the  judge  wanted  them  to  return^ 
met  at  1:30  p.  m.  and  returned  all  these  and  other  indict- 
ments into  court,  and  adjourned  at  2 :45  p.  m. 

Section  19,  chapter  78,  Rev.  Stat,  of  111.  provides  that 
'*The  judge  of  any  court  of  record  of  competent  jurisdiction 
may  order  a  special  venire  to  be  issued  for  a  grand  jury  at 
any  time  when  he  shall  be  of  opinion  that  public  justice  re- 
quires it.  The  order  for  such  venire  shall  be  entered  on  the 
records  of  the  court  by  the  clerk  thereof ;  and  such  clerk  shall 
forthwith  issue  such  venire  under  his  hand  and  the  seal  of 
the  court,  and  deliver  the  same  to  the  sheriff,  who  shall  exe- 
cute the  same  by  summoning,  in  the  same  manner  now  pro- 
vided or  that  may  hereafter  be  provided  by  law  for  summon- 
ing jurors,  twenty-three  persons,  qualified  by  law,  to  consti- 
tute a  grand  jury.*' 

Objection  is  made  that  several  of  these  grand  jurors  were 
summoned  by  the  sheriff  enclosing  a  copy  of  the  venire  and 
a  return  card  to  himself,  in  a  letter  to  the  juror  upon  which 
the  juror  acknowledged  service  and  promised  to  be  present. 
This  practice  has  obtained  in  a  number  of  counties  in  this 
state.  No  authority  has  been  cited  upon  that  objection,  and 
since  every  juror  reported  and  was  impaneled,  I  will  not  hold 
the  grand  jury  was  illegal  for  that  reason.  I  think  the  serv- 
ice was  not  as  required,  and  had  some  one  so  notified  failed 
to  appear,  and  his  place  filled,  it  might  make  it  an  illegal 
grand  jury.  I  would  not  want  to  issue  an  attachment  upon 
that  notice. 

**If  a  grand  jury  shall  be  required  by  law  or  by  the  order 
of  the  judge  for  any  term  of  court,  it  shall  be  the  duty  of 
the  county  board  •  •  •  to  select  twenty-three  persons,"  etc.^ 
and  to  cause  their  clerk  within  five  days  thereafter  to  certify 
them  to  the  clerk  of  the  court,  etc.  (sec.  9,  chap.  78  Rev.  Stat. 
of  111.) 

It  is  objected  that  because  the  clerk  of  the  county  did  not 
so  certify  these  persons  to  the  circuit  clerk  for  seven  days 
after  they  were  selected,  the  grand  jury  is  illej^ral.  I  think 
that  provision  of  the  statute  is  directory  only,  and  failure 
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of  the  clerk  to  so  certify  them,  should  not  be  held  to  avoid 
the  grand  jury. 

It  is  also  urged  that  these  indictments  are  void,  because 
they  were  not  read  to  the  grand  jury,  and  it  heard  no  evi- 
dence at  that  meeting,  and  all  the  knowledge  it  had  of  their 
contents  was  the  statement  of  the  prosecutor,  to  the  effect 
that  the  others  returned  might  prove  insufficient  or  defective, 
and  he  desired  these  returned.  I  do  not  think  it  can  be  said 
that  no  evidence  was  heard  in  support  of  these  indictments. 
It  is  conceded  that  the  grand  jury  heard  evidence  in  these 
cases  in  October,  and  the  mere  fact  that  they  were  not  pre- 
pared and  returned  till  January  6,  would  not  avoid  them.  I 
know  of  no  law  or  reason  why  the  grand  jury  should  return 
indictments  within  any  specified  time.^ 

It  is  also  urged  that  because  the  witness  Jenkins  was  sworn 
by  another  member  of  the  grand  jury,  in  the  absence  of  the 

Note  7. — In  State  v.  Ivey,  100  N.  C.  541,  5  S.  E.  407,  an  indictment 
WEB  returned  by  the  grand  Jury  and  being  Insufficient  was  quashed. 
Thereupon  the  same  grand  Jury  returned  a  second  indictment  with- 
out re-examining  the  witnesses  on  hearing  further  evidence.  The 
court  held  the  indictment  insufficient  for  this  reason. 

It  is  believed  that  this  decision  cannot  be  sustained  either  on 
principle  or  autfiority  and  that  the  decision  of  Judge  Thompson  in 
the  above  case  is  correct. 

In  Bishop's  New  Criminal  Procedure,  sec.  870,  it  is  said: 

"The  grand  Jury  at  any  time  during  the  term  of  organization 
and  service  may  find  a  second  indictment  as  a  substitute  for  the 
first  without  hearing  the  evidence  anew." 

And  in  10  Ency.  PI.  &  Pr.  395  n.,  it  is  said: 

"Where  an  indictment  is  defective  or  is  recommended  to  the  same 
grand  Jury,  it  may  find  another  indictment  without  recalling  the 
witnesses  who  had  already  been  before  it.'' 

The  same  principle  is  laid  down  in  the  following  authorities: 
Whiting  v.  State,  48  Oh.  St.  220;  Mclntyre  v.  Commonwealth  (Ky.), 
4  S.  W.  1;  State  v.  Clapper,  59  la.  279;  Creek  v.  State,  24  Ind.  151; 
State  V.  Peterson,  61  Minn.  73,  63  N.  W.  171;  Commonwealth  v. 
Woods,  10  Gray,  477;  Commonwealth  v.  Clune,  162  Mass.  206;  17 
Am.  &  Eng.  Ency.  of  Law,  1285.  In  Spannenberger  v.  State,  53  Ala. 
481,  and  State  v.  Orady,  12  Mo.  App.  361,  the  rule  was  denied  with 
respect  to  the  finding  of  a  former  grand  Jury. — Ed. 
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foreman,  and  testified  in  these  cases,  that  these  indictments 
are  illegal. 

Section  17  provides:  ''After  the  grand  jury  is  impaneled, 
it  shall  be  the  duty  of  the  court  to  appoint  a  foreman,  who 
shall  have  power  to  swear  or  affirm  witnesses  to  testify  before 
them,"  etc.  While  the  statute  does  not  exclusively  authorize 
the  foreman  to  swear  witnesses,  I  am  inclined  to  think  that 
was  intended  by  the  legislature.  Certainly  he  is  expressly 
given  that  authority  and  had  the  legislature  intended,  it 
could  as  easily  have  said  '*all  members"  as  ''the  foreman." 
But  the  affidavits  show  that  other  witnesses  were  sworn  by 
the  foreman,  and  testified  upon  the  same  matters  as  Jenkins, 
and  if  his  testimony  was  improperly  received,  there  still  re- 
mains sufficient  evidence.. 

It  is  also  urged  that  the  state's  attorney  should  not  have 
been  present  when  these  indictments  were  voted.  I  know  of 
no  statute  which  authorized  the  state's  attorney  to  be  present 
in  the  grand  jury  room,  during  its  deliberations,  but  so  far 
as  I  know,  it  is  the  general  custom  throughout  the  counties 
of  this  state.  He  generally  conducts  the  examination  of  wit- 
nesses and  prepares  all  indictments.  It  would  be  practically 
impossible  to  leave  the  preparation  of  indictments  to  the  mem- 
bers of  the  grand  jury  and  expect  good  indictments.  It  is 
pretty  difficult  for  an  experienced  lawyer  to  get  them  suffi- 
cient in  many  cases.  I  think  the  state's  attorney  may  prop- 
erly be  with  the  grand  jury  and  advise  them  and  counsel 
with  them,  as  to  their  duties  and  work,  so  long  as  he  does  not 
prevail  upon  it  to  return  an  indictment  which  it  would  not 
otherwise  have  done,  for  it  would  then  be  his,  and  not  the 
grand  jury's." 

It  is  also  urged  that  when  the  grand  jury  returned  their 
indictments  October  30,  and  as  the  affidavit  states  "drew 
their  pay  and  went  home,"  that  terminated  their  authority 
and  duty  as  a  grand  jury.  Had  the  grand  jury  adjourned 
for  a  week,  a  month,  or  until  January  6,  1908,  I  would  have 

Note  8. — See  Oitchell  v.  People,  146  111.  175,  187,  and  Regent  v. 
People,  96  111.  App.  189,  196.— Ed. 
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no  doubt  of  their  authority  to  act  at  such  adjourned  meeting. 
But  it  seems  to  me  that  under  the  facts  in  this  case  they  were 
through,  providing  the  judge  should  not  order  them  recon- 
vened. In  other  words,  to  all  intent  and  purposes  they  were 
discharged,  if  he  did  not  send  for  them,  but  if  he  should 
send  for  them  they  were  not  discharged. 

The  affidavits  state  that  the  judge  made  no  order  on  his 
docket  as  to  the  recalling  of  the  grand  jury,  but  that  the  clerk 
without  legal  authority,  wrote  it  up  as  an  order  of  court.  I 
cannot  see  how  that  can  tend  to  support  the  indictments  for 
if  the  judge  made  no  order,  then  the  meeting  on  January  6 
was  without  the  order  of  the  judge,  and  certainly  it  will  not 
be  claimed  that  the  clerk  or  sheriff  had  power  to  recall  a  grand 
jury.  But  I  think  it  was  the  duty  of  the  clerk  to  correctly 
record  the  court  proceeding  of  the  day,  and  if  the  jud^e  so 
directed  the  grand  jury  the  court  proceeding  should  so  show. 
Still,  I  am  aware  of  no  law  which  places  the  grand  jury  under 
the  direction  of  the  judge,  clerk  or  sheriff,  during  the  entire 
term  of  court,  to  be  called  together  at  any  time  to  make  pre- 
sentments. 

Section  19  above  quoted  contemplates  just  such  a  situation 
and  provides  that  a  special  venire  may  be  ordered  by  the 
judge  at  any  time  when  he  shall  be  of  opinion  that  public 
justice  requires  it,  and  provides  how  it  shall  be  done.  Thi» 
section  of  the  statute  is  absolutely  of  no  force,  if  the  methods 
pursued  in  this  case  are  to  be  held  legal.  If  that  is  the  law, 
a  grand  jury  would  be  a  sort  of  censor  over  the  people  of 
the  county  from  one  term  of  court  till  the  next,  come  and  go 
as  they  pleased,  never  adjourn,  meet  at  any  time  of  their 
own  notion,  or  at  the  request  of  the  judge,  clerk  or  sheriff^ 
and  return  a  few  indictments  and  separate  at  will. 

I  think  that  when  the  grand  jury  quit  on  October  30,  1907, 
its  authority  ended,  and  all  the  indictments  returned  on  Jan- 
uary 6,  1908,  were  without  authority  and  void.  The  motions^ 
>nll  be  sustained,  and  each  of  said  indictments  ordered 
quashed  and  the  defendants  discharged. 
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(Superior  Court  of  Cook  County,) 

I 

Brainard 

vs. 
Bramard. 

(March  28,  1908.) 

1.   CONSTITUTXOWAI.    LAW — SECTION    13    OF   PRACTICE   ACT — ^VALIDTTT — ■ 
SEBYDfe   PB0CB8B   ON    NON-BBSIDENT   PARTNERSHIP — DUE   PROCESS 

OF  Law.  Section  13  of  the  new  practice  act  which  provides 
that  a  co-partnership  whose  members  are  all  non-residents 
hut  who  have  a  place  of  business  in  this  state,  may  he  served 
with  process  by  serving  the  same  upon  any  of  its  agents  is 
unconstitutional  as  depriving  a  person  of  his  property  with- 
out due  process  of  law;  its  effect  being  to  authorize  a  per- 
sonal Judgment  on  substituted  service. 
2.  Same — Immunities — Discrimination.  The  law  is  also  invalid 
because  it  discriminates  against  the  citizens  of  other  states, 
thus  violating  clause  1,  sec.  2,  art.  4  of,  and  the  14th  amend- 
ment to  the  Federal  constitution. 

Motion  to  quash  attachment  writ.  Heard  before  Judge 
Ben  M.  Smith. 

This  acition  was  in  assumpsit  by  the  plaintiff  against  her 
divorced  husband  to  recover  on  a  decree  of  alimony  rendered 
by  the  circuit  court  of  Sangamon  county.  The  suit  was  com- 
menced on  October  22,  1907,  and  on  the  same  date  plaintiff 
sued  out  an  attachment  in  aid  against  the  defendant  as  a 
non-resident,  alleging  his  place  of  residence  to  be  at  Detroit, 
Michigan.  The  sheriff  made  a  return  upon  the  attachment 
writ  that  he  had  served  the  same  upon  the  firm  of  A.  0. 
Brown  &  Co.,  a  co-partnership,  as  garnishees,  by  serving  the 
same  upon  an  agent  of  said  co-partnership  in  charge  of  the 
Chicago  office  of  said  firm.  The  garnishees,  Albert  0.  Brown 
and  five  other  individuals  composing  said  firm  of  A.  0.  Brown 
&  Co.,  appeared  specially  and  moved  to  quash  the  writ  and  to 
dismiss  said  suit  as  to  them  for  the  reason  that  said  writ  was 
not  served  upon  them  or  any  or  either  of  them. 

It  was  admitted  that  the  firm  of  A.  0.  Brown  &  Co.  was 
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composed  of  six  members,  all  residents  of  the  state  of  New 
York,  in  business  as  brokers,  having  a  main  office  in  New 
York  City  and  branch  offices  in  Chicago  and  also  in  Detroit, 
in  which  latter  office  the  defendant,  Brainard,  was  in  their 
employ. 

The  plaintiff  attempted  to  sustain  such  service  under  sec- 
tion 13  of  the  new  practice  act,  approved  June  3,  1907  which 
is  as  follows:  '*A  co-partnership,  the  members  of  which  are  all 
non-residents  but  having  a  place  or  places  of  business  in  any 
county  of  this  state  in  which  suit  may  be  instituted,  may  be 
sued  by  the  usual  and  ordinary  name  which  it  has  assumed 
and  under  which  it  is  doing  business,  and  service  of  process 
may  be  had  in  such  county  upon  such  co-partnership  by- 
serving  the  same  upon  any  agent  of  said  co-partnership  within 
this  state.'' 

By  the  motion  to  quash  the  writ,  the  constitutionality  of 
said  section  13  was  directly  put  in  issue. 

Seth  F.  Crews,  for  the  plaintiff;  M.  Paul  Noyes  for  the 
garnishees. 

Judge  Smith  held  said  section  unconstitutional  for  two 
reasons : 

First:  That  it  is  obnoxious  to  the  constitutional  require- 
ment that  no  person  shall  be  deprived  of  property  without 
due  process  of  law  (U.  S.  const.  5th  and  14th  amendments 
and  111.  const,  art.  2,  sec.  2),  the  necessary  effect  of  the 
statute,  if  sustained,  being  to  authorize  a  personal  judgment 
without  personal  service,  and 

Second:     That  it  is  invalid  as  discriminating  against  citi- 
zens of  other  states,  thereby  violating  the  14th  amendment;, 
to  the  federal  constitution  and  also  clause  I,  sec.  2,  art.  4  of 
the  federal  constitution. 

Note.  The  same  conclusion  was  reached  by  Judge  John  H.  Hume 
of  the  municipal  court  in  Jones  v.  Auditorium  Theater  Co.  (decided 
1908,  unreported). — ^Ed. 
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{Circuit  Court  of  McLean  County.) 

H.  H.  Littlefleld 

vs. 
William  Green. 

(January  Term,  1869.) 

1.   COUBTS — JXJBISDICTION   OP   SUBJECT   MATTER — CONSENT  OF  PaBTIES. 

If  a  court  has  no  jurisdiction  of  the  subject  matter  of  a  con- 
troversy the  consent  of  the  parties  can  never  confer  it. 

2.  Venue — Change   op — Motion    to    Continue    Cause — ^Waiver   op 

Ibbegulabities.  If  a  court  has  jurisdiction  of  the  subject  matr 
ter  of  a  controversy  then  all  Irregularities  in  the  manner  of 
*  taking  a  change  of  venue  are  waived  by  a  motion  either  to 
continue  the  cause  or  by  setting  it  down  for  hearing  in  the 
court  to  which  the  change  has  been  taken. 

3.  Words  and  Phrases — "Action."    An  action  is  defined  to  be  the 
•    "form  of  a  suit  given  by  law  for  the  recovery  of  that  which 

is  one's  due  or  it  is  a  legal  demand  of  a  man's  right" 

4.  Venue — Change  of — "Civil   Cause   in   Law    or  Equity" — Con- 

tested Election.  As  a  contested  election  case  is  neither  a 
cause  in  law  or  equity  the  venue  act  does  not  authorize  the 
parties  thereto  to  transfer  the  cause  from  the  court  in  which 
it  was  originally  instituted. 

5.  Same — ^Jurisdiction    op    Subject    Matter — ^Remanding    Cause. 

As  there  is  then  no  authority  in  the  statutes  for  taking  a 
change  of  venue  in  a  contested  election  case  an  order  allowing 
a  change  is  a  nullity  which  confers  no  jurisdiction  of  the  sub- 
ject matter  on  the  court  to  which  the  order  runs  and  therefore 
the  latter  court  must  remand  the  cause. 

Motion  to  remand  cause.  Heard  before  Judge  John  M. 
Scott.    The  facts  are  stated  in  the  opinion. 

ScoTT»  J. : — 

This  is  a  proceeding  under  chapter  37  of  the  revised  stat- 
utes of  1845,  entitled  "Elections/*  to  contest,  for  a  certain 
cause  set  forth  in  the  notice,  the  election  held  in  Cass  county 
on  the  9th  day  of  April,  A.  D.  1867,  to  remove  the  county 
seat  of  said  county  from  the  town  of  Beardstown  to  the  town 
of  Virginia  in  said  county.    The  act  under  which  said  elec- 
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tion  was  held  provides  that  any  citizen  of  said  coiuity  who 
may  legally  vote  at  said  election  may  contest  the  lecrality  and 
validity  of  said  election  by  giving  his  notice  in  writing  of  hi.^ 
intention  so  to  do  to  any  other  citizen  of  said  county  who 
may  legally  vote  at  said  election  in  opposition  to  the  vote  cast 
at  said  election  by  the  person  contesting,  and  said  contest 
shall  be  conducted  in  compliance  with  the  existing  laws  of  this 
state  with  reference  to  the  contest  of  elections  for  county 
oflScers,  in  all  respects  so  far  as  the  same  may  be  applicable. 

This  proceeding  was  commenced  in  the  mode  prescribed 
by  the  statute,  and  was  heard  before  three  justices  of  the 
peace  in  Cass  county,  who  made  their  certificate  in  favor  of 
the  contestant,  H.  H.  Littlefield,  who  contested  said  election 
on  behalf  of  those  who  voted  against  the  removal  of  the 
county  seat  from  the  town  of  Beardstown,  and  thereupon 
the  contestee  perfected  his  appeal  under  the  statute  to  the 
circuit  court  of  Cass  county. 

At  the  March  term,  A.  D.  1868.  of  the  Cass  county  circuit 
court,  the  contestee  filed  his  petition,  verified  by  affidavit, 
praying  for  a  change  of  venue  from  said  circuit  on  account 
of  the  prejudice  of  the  judge  of  said  circuit  court,  and  on  mo- 
tion of  the  contestee  the  court  awarded  a  change  of  venue  in 
said  proceeding. 

Affidavits  on  file  show  that  after  the  court  had  determined 
to  award  a  change  of  venue  in  said  cause  against  the  protest 
of  the  contestant,  that  the  contestant,  by  his  counsel,  con- 
sented that  if  the  venue  was  to  be  changed,  the  cause  should 
be  sent  to  the  county  of  McLean,  although  that  circuit  was 
not  the  next  nearest  circuit. 

The  papers  in  the  cause  were  accordingly  sent  to  the  cir- 
cuit court  of  McLean  county,  and  were  filed  in  that  court  on 
the  28th  day  of  March,  A.  D.  1868.  At  the  September  term, 
1868,  of  the  McLean  circuit  court,  the  parties  appeared,  and 
the  contestant,  by  his  counsel,  entered  his  motion  to  remand 
the  cause  to  Cass  county,  which  motion,  without  being  heard 
by  the  court,  was  withdrawn  by  the  contestant,  and  thereupon 
the  contestant  filed  his  affidavit  and  motion  for  the  continu- 
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ance  of  said  cause,  which  motion  the  court  was  about  to  over- 
rule, and  the  motion  to  continue  was  by  consent  of  parties 
withdrawn,  and  the  cause  set  for  hearing  on  the  second  day 
of  the  next  December  term  of  said  court. 

On  the  second  day  of  the  December  term,  A.  D.  1868,  of 
said  circuit  court,  the  parties  again  appeared,  and  the  con- 
testant by  his  counsel  entered  his  motion  to  remand  this  cause 
ixy  the  circuit  court  of  Cass  county,  for  the  reason  that  the 
venue  of  said  cause  was  improperly  changed. 

The  contestee  insists:  First,  that  the  venue  was  properly 
changed.  Second,  that  the  motion  comes  too  late,  for  the  rea- 
son that  the  contestant  has  submitted  to  the  jurisdiction  of 
the  McLean  circuit  court,  by  filing  his  affidavit  and  motion 
and  consenting  to  a  continuance  and  setting  the  cause  for 
hearing. 

If  the  court  has  no  jurisdiction  of  the  subject  matter  of  the 
controversy  between  the  parties,  no  consent  can  confer  the 
jurisdiction.  If  the  court  has  jurisdiction  of  the  subject 
matter  of  the  controversy,  then  all  irregularities  in  the  man- 
ner of  taking  the  change  of  venue  are  waived  by  ttie  motion 
to  continue,  and  the  consent  to  set  the  case  for  hearing  at  the 
present  term  of  this  court. 

It  is  only  necessary,  therefore,  to  consider  whether  the  cir- 
cuit court  of  Cass  county  had  power  to  award  a  change  of 
venue  in  this  case. 

The  first  section  of  the  ** Venue  Act,"  revised  statutes  of 
1845,  page  527,  provides  as  follows : 

**If  either  party  in  any  civil  cause  in  law  or  equity  which 
may  be  depending  in  any  circuit  court  shall  fear  that  he  will 
not  receive  a  fair  trial  in  the  court  in  which  the  action  is 
pending  on  account  that  the  judge  is  interested  or  prejudiced, 
or  is  related  to  or  shall  have  been  of  counsel  for  either  party, 
•  •  •  such  party  may  apply  to  the  court  in  term  time,  or 
the  judge  thereof  in  vacation,  by  petition,  setting  forth  the 
cause  of  the  application,  and  praying  a  change  of  venue,  ac- 
companied by  an  affidavit  verifying  the  facts  in  the  petition 
stated,  and  such  court  or  judge,  reasonable  notice  of  the  ap- 
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plication  haying  been  given  to  the  other  party  or  his  attor- 
ney, shall  award  a  change  of  venue  to  some  county  where  the 
causes  complained  of  do  not  exist." 

It  is  insisted  that  the  proceeding  to  contest  an  election  is 
not  a  civil  cause  in  law  or  equity  within  the  ifieaniug  of  this 
act,  and  therefore  that  there  is  no  authority  of  law  for 
changing  the  venue  in  such  a  proceeding. 

There  is  no  special  act  of  the  legislature  authorizing  such 
change,  and  if  allowed  at  all,  it  must  be  done  under  the  pro- 
visions of  the  act  above  cited. 

The  question  presented  seems  to  be  entirely  new.  It  has 
been  argued  with  great  ability  on  both  sides  by  counsel  who 
have  made  diligent  search  for  authority  exactly  in  point  on 
this  question,  but  no  case  has  been  found  in  which  this  exact 
question  has  been  determined. 

I  am  not  aware  that  it  has  ever  been  decided.  If  it  has,  I 
have  been  unable  to  find  such  case,  and  if  such  case  exists,  I 
am  persuaded  that  the  diligence  and  earnestness  of  the  coun- 
sel in  this  cause  would  have  produced  it  for  examination. 

Is  this  a  '*case"  in  law  or  equity?  If  it  is,  the  venue  can 
be  changed  under  the  provisions  of  the  act  above  cited.  If 
it  is  not  a  **case"  in  law  or  equity,  then  I  know  of  no  provi- 
sion of  law  for  changing  the  venue  in  such  a  proceeding. 

When  this  cause  was  first  submitted  to  me,  I  was  of  opin- 
ion, and  so  announced  to  the  counsel,  that  any  question  to 
be  tried  and  determined  by  a  court,  was  necessarily  a  "case" 
in  law  or  equity.  In  the  section  of  the  statute  above  quoted 
the  words  ''civil  cause,"  "action"  and  "case,"  are  all  used 
as  meaning  the  same  thing. 

An  "action"  is  defined  to  be  the  "form  of  a  suit  given  by 
law  for  the  recovery  of  that  which  is  one's  due,  or  it  is  a 
legal  demand  of  a  man's  right." 

On  the  contrary,  it  would  seem  that  a  mere  "proceeding" 
is  the  determination  of  a  question  by  a  person  or  persons 
designated  by  law  to  determine  the  same,  who  are  not  judi- 
cial officers. 

The  case  of  Lighty  v.  French,  9  Ind.  475,  is  a  case  of  eon- 
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tested  election  under  a  statute  very  similar  to  that  of  this 
state.  In  that  case  the  court,  after  determining  that  no  ap- 
peal would  lie  in  such  a  case  under  the  laws  of  that  state, 
cite  approvingly  the  ingenious  argument  of  the  counsel,  thus: 

"Appeals  to  the  supreme  court  are  authorized  by  the  pro- 
visions of  the  practice  act  in  civil  and  criminal  cases  only. 
A  proceeding  to  contest  an  election  is  neither  the  one  nor  the 
other,  but  simply  what  it  is  named — the  contesting  of  an 
election." 

It  was  not  necessary  to  the  decision  of  the  question  then 
before  the  court  to  adopt  that  line  of  argument;  the  statute 
allowed  no  appeal,  and  there  the  argument  might  have 
stopped. 

I  was  not  inclined  to  adopt  the  reasoning  of  the  court  after 
the  decision  of  the  case,  for  it  seemed  impossible  to  me  to 
define  a  question  pending  before  and  to  be  decided  by  a 
court  except  to  designate  it  as  a  **case"  in  law  or  equity. 

I  was  at  a  loss  to  see  why  the  ** contesting  of  an  election" 
is  not  the  **form  of  a  suit  given  by  law  for  the  recovery  of 
that  which  is  one's  due"  as  much  as  the  demand  by  one  man 
of  another  of  so  many  dollars  and  cents  is  a  civil  cause  in 
law. 

Since  announcing  the  above  views,  and  before  the  disposi- 
tion of  the  case,  the  supreme  court  filed  their  opinion  in  the 
case  of  Moore  v.  Mayfield,^  error  to  Morgan  county. 

I  regard  this  case  as  decisive  of  the  question  now  before 
this  court.  It  is  here  clearly  decided  that  the  proceeding  to 
contest  an  election  is  not  a  **case"  in  law  or  equity;  that  it 
is  **  merely  a  statutory  proceeding  for  recanvassing  the  votes 
cast  at  an  election,  in  which  the  illegal  votes  may  be  rejected, 
and  those  which  are  legal  may  te  counted  and  the  result  as- 
certained." It  must,  therefore,  be  the  duty  of  the  court 
designated  by  law  to  make  such  re-canvass  to  perform  this 
duty  itself,  and  it  cannot  transfer  such  duty  to  another  court. 
If,  then,  the  proceeding  to  contest  an  election  is  not  a  **case" 
at  law  or  in  equity,  I  am  of  opinion  that  the  first  section  of 

1  47  111.  167.— Ed. 
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the  venue  act  does  not  authorize  a  change  of  venue  in  such 
cases. 

And  as  there  is  no  special  act  of  the  legislature  authorizing 
such  change  of  venue,  I  am  of  opinion  that  the  circuit  court 
of  Cass  county  had  no  power  to  award  a  change  of  venue  in 
this  case,  and  consequently  such  order  could  give  this  court 
no  jurisdiction  to  hear  and  determine  this  case  on  its  merits. 

It  becomes  my  duty  to  conform  whatever  imperfect  views 
I  may  have  formed  on  this  question  to  the  judgment  of  the 
supreme  court,  which  I  most  cheerfully  do.  The  cause  is 
remanded  to  Cass  county. 


{Circuit  Court  of  Cass  County.) 

R.  H.  Littlefleld 

vs. 
William  Green. 

(May  Term,  1869.) 

1.  ESlections — Fraud— Throwing    out    all    Votes    Except    thosk 

Proven  Legitimate  Outside  Record.  In  an  election  to  remoYe 
a  county  seat,  2820  votes  were  cast  in  favor  of  remoyal  in  a 
precinct  in  which  there  were  hut  453  registered  voters,  held^ 
that  all  the  votes  in  the  precinct  would  be  thrown  out  except 
those  proven  outside  the  record,  the  circumstances  of  the  case 
rendering  it  impossible  to  separate  the  legal  from  the  illegal 
votes  so  as  to  count  in  the  votes  of  the  453  legal  voters,  even 
though  there  were  no  votes  cast  in  the  precinct  against  re- 
moval. 

2.  Elections — Voters  Naturalized  in  Countt  Court.    Votes  cast 

by  persons  naturalized  in  the  county  court  are  illegal. 

Contested  election.    Heard  before  Judge  Arthur  A.  Smith. 
The  facts  are  stated  in  the  opinion  of  the  court. 
J,  Henry  Shaw,  attorney  for  contestant. 

Smith,  J. : — 

On  the  9th  of  April,  A.  D.  1867,  an  election  was  had  for 
or  against  the  removal  of  the  county  seat  of  Cass  county, 
from  Beardstown  to  Virginia,  in  said  county. 
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The  election  was  authorized  by  an  act  of  the  legislature 
passed  that  year. 

The  act  provides  that  any  citizen  of  said  county,  who  may 
legally  vote  at  said  election  may  contest  its  legality,  by  giv- 
ing a  notice  in  writing  of  his  intention  so  to  do,  to  any  other 
citizen  of  said  county  who  may  legally  vote  at  said  election 
in  opposition  to  the  vote  cast  by  the  person  contesting,  and 
said  contest  shall  be  conducted  in  compliance  with  existing 
laws  of  this  state,  with  reference  to  the  contest  of  elections 
for  county  officers,  so  far  as  the  same  may  be  applicable,  R. 
S.  1845,  chap.  37.  This  proceeding  was  commenced  in  the 
mode  prescribed  by  statute,  and  was  heard  before  three  jus- 
tices of  the  peace  in  said  county,  who  made  their  certificate 
in  favor  of  H.  H.  Littlefield,  the  contestant,  and  thereupon 
Green,  the  contestee,  perfected  his  appeal  to  the  circuit  court 
of  Cass  county. 

The  principal  contest  was  made  on  the  returns  from  the 
Virginia  precinct.  It  was  claimed  that  illegal  votes  were  cast 
in  the  Beardstown  and  Lancaster  precincts;  but  no  particular 
irregularity  was  shown  to  have  occurred  in  the  election. 

It  was  admitted  on  the  argument  that  if  the  Virginia  vote 
was  thrown  out  the  majority  would  be  against  removal;  if 
eounted  there  would  be  a  majority  for  removal.  Virginia 
precinct  cast  at  said  election  2820  votes,  and  the  judges  of 
said  election  certify  that  2820  votes  were  cast  for  removal, 
And  none  against  removal.  That  precinct  had  at  the  date  of 
the  election  an  entire  population  of  between  1700  and  1800, 
and  about  450  legal  votes.  The  names  of  the  first  668  voters, 
as  appears  from  the  poll  books,  appears  to  have  been  regis- 
tered and  voted  in  alphabetical  and  numerical  order.*  As 
for  example,  John  Needham  is  the  first  name  that  appears 
upon  the  poll  books,  as  having  voted  on  the  9th  day  of  April. 
His  name  appears  first  upon  the  register  under  **N,"  and  the 
next  name  on  the  poll  books  that  begins  with  **N"  is  regis- 
tered immediately  under  the  name  of  Needham,  and  so  on  all 
through  these  poll  books  and  registers  up  to  about  No.  668. 
The  voters  appear  to  have  been  registered  and  voted  in  this 
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exact  alphabetical  and  numerical  order.  Prom  668  to  955, 
the  voters  appear  to  have  voted  in  alphabetical  order  from 
"A,"  running  through  the  alphabet  to  **Z,"  and  then  from 
**Z"  to  **A"  in  the  inverse  order.  From  955  to  985,  ibis 
order  is  changed,  and  the  names  on  the  poll  books  appear  from 
4  to  6  together,  commencing  with  the  same  letter  of  the  alpha- 
bet. From  986  to  1191,  the  alphabetical  order  is  resumed  and 
this  continues  with  an  occasional  break  through  the  entire 
poll  books  to  2820. 

It  was  not  however  claimed  upon  the  argument  by  the  eon- 
testee,  that  the  names  upon  the  poll  books  are  genuine  after 
668,  but  that  up  to  that  number  they  are  legal  voters.  But 
the  proof  showed  that  there  were  but  453  legal  voters  in  the  en- 
tire Virginia  precinct,  and  that  the  names  of  these  voters,  in- 
stead of  appearing  first  upon  the  poll  books,  read  in  consecu- 
tive order  as  they  should  have  done,  were  scattered  through 
the  entire  poll  books  from  No.  1  to  No.  2500. 

Take,  for  example,  the  name  of  L.  B.  Freeman,  who  swears 
that  he  voted  about  2  p.  m.,  his  number  is  480.  H.  D.  Free- 
men states  that  he  voted  not  long  after,  and  his  name  is  2572, 
and  that  J.  M.  Stribling  and  Joseph  Hunt  voted  about  the 
time  he  did  and  their  numbers  are  2571  and  2573.  The  Pree- 
mans  could  not  have  voted  so  near  together  in  point  of  time 
and  their  numbers  be  so  far  apart ;  and  then  H.  D.  Freeman, 
Stribling  and  Hunt  were  legal  voters  and  their  names  should 
have  appeared  within  the  453  or  at  least  within  667,  upon 
the  theory  of  contestee  that  the  first  part  of  the  poll  books 
are  genuine  up  to  No.  667,  and  the  balance  fabricated,  and 
not  one  of  the  witnesses  are  able  or  willing  to  explain  how 
the  names  of  those  legal  voters  got  into  company  of  those  that 
it  is  admitted  are  spurious  and  fictitious. 

It  was  insisted  upon  the  argument  by  contestee  that  the 
poll  book  of  the  Virginia  precinct  should  be  taken  as  evidence 
that  as  many  as  400  or  450  legal  voters  had  voted  at  that 
election  for  removal,  and  the  question  is  here  presented, 
whether  the  irregularities  and  frauds  appearing  upon  the 
face  of  the  poll  books  in  connection  with  the  other  testimony 
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in  the  case  destroys  them  as  evidence  of  what  they  purport 
to  be. 

It  is  undoubtedly  the  rule  that  if  the  canvassing  court  can 
separate  the  legal  from  the  illegal  votes  and  reject  the  illegal 
ones,  and  that  mere  irregularities  in  the  manner  of  conduct- 
ing an  election  as  a  fraud  on  the  part  of  the  officers,  will  not 
vitiate,  unless  it  is  of  so  gross  a  character  as  to  destroy  all 
means  of  ascertaining  the  true  results.  Piait  v.  The  PeopUy 
ex  rel.  Am.  Cent,  R,  B,  Co,,  29  111.  55,  72 ;  People  v.  Cook,  8 
N.  Y.  (4  Seld.)  68. 

Our  own  supreme  court  has  laid  down  this  rule,  **If  an 
irregularity  of  which  complaint  is  made,  is  shown  to  deprive 
no  legal  voter  of  his  rights,  or  admitted  a  disqualified  per- 
son to  vote,  if  it  casts  no  uncertainty  on  the  result  and  has 
not  been  occasioned  by  the  agency  of  a  party  seeking  to  de- 
rive a  benefit  from  it,  it  may  be  overlooked.  Piatt  v.  The 
People,  29  III.  72.    Angel  &  Ames  on  Corporations,  94. 

How  then  does  the  vote  of  the  Virginia  precinct  appear  in 
the  light  of  this  law.  Do  the  irregularities  and  frauds  admit- 
ted to  have  been  practiced,  place  the  true  result  -in  uncer- 
tainty; were  disqualified  persons  admitted  to  vote,  and  was 
this  procured  by  those  seeking  to  derive  benefit  from  their 
own  frauds?  It  was  admitted  that  out  of  the  2820  votes 
cast  in  that  precinct  for  removal,  that  not  more  than  453 
could  be  legal  votes.  But  it  is  insisted  by  contestee  that  in- 
asmuch as  they  have  proved  that  upwards  of  400  legal  votes 
were  in  the  Virginia  precinct  at  that  time,  that  they  should 
be  counted  for  removal. 

But  which  400  names  on  the  poll  book  or  ballots  can  the 
court  count  as  legal  votes?  The  first,  second,  third  or  fourth 
400?  For  it  is  in  proof  that  a  large  number  of  the  names 
of  those  claimed  to  be  legal  votes  do  not  appear  upon  the 
poll  books  within  the  first  400,  or  the  second  400,  but  many 
of  them  appear  as  high  up  as  2,500. 

It  would  be  impossible,  then,  for  the  court  to  count  the 
first  400  names  on  the  poll  books  as  legal  votes.  Where  shall 
the  court  commence  to  count  the  legal  votes,  and  where  shall 
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it  draw  the  line  between  the  legal  and  illegal  votes  ?  Do  not 
these  facts  cast  an  uncertainty  over  the  whole  result?  But 
how  do  the  poll  books,  registers  and  ballots  appear  in  the 
light  of  the  testimony  of  the  oflScers  who  conducted  the  Vir- 
ginia election. 

It  appears  from  the  evidence  that  theVirginia  interest  was 
determined  from  the  first  to  carry  the  election  for  removal 
at  all  hazards.  And  hence  two  of  the  board  of  registry,  after 
acting  two  days,  declined  to  act  further;  one  for  the  reason 
that  he  would  not  be  a  party  to  the  frauds  that  were  about 
to  be  perpetrated,  and  the  other  for  the  reason  that  he  could 
do  more  off  the  board  than  he  could  do  on  it,  to  further  the 
ends  to  be  obtained.  Other  men  were  selected  who  were  not 
so  tenderfooted  upon  questions  of  honesty,  and  the  registers 
were  completed,  and  they  contained  as  the  board  say,  2820 
names  of  legal  voters  in  a  precinct  that  contained  about  1700 
inhabitants  all  told. 

And  when  one  of  this  board  was  asked  if  any  other  person 
assisted  in  making  the  registers,  he  refuses  to  answer  be- 
cause it  may  subject  him  to  a  criminal  prosecution.  And 
when  asked  what  guide  they  had  to  enable  them  to  make  the 
corrected  registers  for  the  Virginia  precinct,  he  refuses  to 
answer  for  the  Same  reason. 

On  the  day  of  election  these  oflScers  shut  themselves  up  in 
a  school  house,  an  aperature  in  the  window  is  prepared 
through  which  to  receive  the  ballots,  and  thus  these  oflRcers 
of  the  law,  after  having  solemnly  sworn  **that  they  would 
studiously  endeavor  to  prevent  fraud,  deceit  and  abuse  in  con- 
ducting the  election;"  with  their  false  and  fabricated  reg- 
isters before  them,  commenced  receiving  the  2820  votes  that 
they  certify  were  cast  on  that  day  for  removal  in  the 
Virginia  precinct,  when  they  must  have  known  there  were  not 
to  exceed  453  legal  votes  in  the  precinct.  And  when  one  of 
the  judges  is  asked  if  2820  different  persons  actually  pre- 
sented themselves  to  vote  on  that  day  he  refused  to  answer 
because  it  might  subject  him  to  a  criminal  prosecution.  And 
when  asked  how  many  names  were  on  the  poll  books  when 
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the  polls  closed  he  refuses  to  answer  for  the  same  reason.  And 
when  asked  how  many  ho7ia  fide  ballots  were  counted  out  of 
the  box  after  the  polls  closed,  he  refuses  to  answer  be- 
cause it  might  subject  him  to  criminal  prosecution.  And 
when  asked  whether  any  other  persons  acted  as  clerks  in  pre- 
paring the  returns  on  the  night  succeeding  the  election  in 
the  Virginia  precinct,  he  refuses  to  answer  for  the  same  rea- 
son. This  is  substantially  the  character  of  the  testimony  of 
all  the  officers  conducting  this  election  on  this  point. 

One  of  them  swears  that  he  cannot  account  for  the  names 
appearing  in  alphabetical  order  on  the  poll  books  from  **A" 
to  '*Z''  and  from  '*Z"  to  '*A/'  but  thinks  that  men  voted  in 
that  order,  a  thing  impossible  and  incredible.  Another  of 
these  judges  of  election  swears  that  they  quit  counting  the 
ballots  about  midnight  and  lay  down  on  the  benches  and 
slept  until  daylight;  that  they  left  the  ballot-box  sitting  there 
unsealed;  at  daylight,  they  resumed  counting,  and  went  to 
breakfast  at  the  usual  hour  and  left  the  ballot-box  in  the 
house— other  persons  were  in  the  house.  This  witness  when 
asked  whether  he  numbered  all  the  ballots  that  were  put  in 
the  ballot-box  that  day  refuses  to  answer  because  it  may 
criminate  him,  and  asks  the  protection  of  the  court;  and  yet 
this  judge  of  election  says  he  was  the  one  whose  duty  it  was 
to  receive  the  ballots  and  put  them  into  the  ballot-box. 

He  refuses  to  answer  whether  he  put  in  1000  ballots,  be- 
cause it  may  criminate  him,  but  thinks  he  may  have  put  in 
800 — is  quite  certain  he  put  in  600,  but  can't  say  that  they 
were  all  legal  votes.  Another  of  these  election  officers  swears 
that  the  names  of  the  voters  may  have  been  called  oflf  by 
some  person  having  a  list  of  them  outside  and  the  ballots 
handed  in  through  the  hole  by  this  person.  Another  wit- 
ness swears  that  he  voted  through  a  hole  in  the  window  and 
could  not  see  what  was  going  on  inside.  And  this  is  the  class 
of  testimony  running  through  a  thousand  pages  or  more  of 
manuscript,  from  which  the  court  is  asked  to  rescue  the 
legal  votes,  and  decide  that  at  least  453  legal  votes  were  cast 
for  removal  in  the  Virginia  precinct.    The  difficulty  is,  that 
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these  registers,  poll  books,  ballots  and  testimony  in  connec- 
tion therewith  are  so  contradictory,  mysterious,  evasive, 
false  and  fraudulent  that  the(y  are  utterly  unworthy  of 
credit.  If  they  could  be  personified  and  put  upon  the  stand 
as  witnesses,  and  made  to  speak  their  contents,  they  would 
not  be  believed  for  a  moment  in  the  lowest  and  most  insig- 
nificant court  in  the  country. 

I  think  it  may  be  fairly  inferred  from  the  evidence  that 
some  time  before  the  election,  the  leading  spirits  of  Vir- 
ginia including  many  of  her  representative  citizens,  con- 
cocted a  plan  to  carry  this  election  by  fraud  or  unfair  means ; 
and  their  only  excuse  was  that  they  feared  that  Beardstown 
would  be  guilty  of  the  same  thing;  and  hence  a  board  of 
registry  was  selected  to  carry  out  this  fraudulent  purpose. 
The  ballot  box  on  the  day  of  election  was  stuffed  with  2370 
illegal  votes;  the  poll  books  and  the  registers  have  on  almost 
every  page  these  badges  of  fraud;  and  the  officers  of  this 
election  have  the  effrontery  to  come  forward  and  attempt 
to  sustain  it  by  the  most  unblushing  testimony  that  was  ever 
heard  in  a  court  of  justice.  The  law  will  presume  everything 
against  a  set  of  men  who  are  shown  to  be  pursuing  such  a 
fraudulent  and  dishonest  course. 

But  it  is  insisted  by  the  contestee  that  it  is  in  proof  that 
453  legal  voters  voted  in  the  Virginia  precinct  for  removal, 
and  that  they  ought  to  be  counted,  notwithstanding  the 
frauds  perpetrated  by  the  officers  of  the  election — that  a 
legal  voter  ought  not  to  be  disfranchised  on  account  of  the 
misconduct  of  an  election  officer.  But  there  is  no  proof  out^ 
side  of  the  poll  books  that  453  legal  voters  actually  voted 
at  said  election. 

There  is  some  proof  that  this  number  resided  in  the  pre- 
cinct at  that  time,  but  the  court  cannot  presume  that  they 
voted  on  the  9th  of  April,  much  less  that  they  voted  for  re- 
moval. There  is  evidence  dehors  the  poll  books  that  about 
50  legal  voters  did  actually  vote  for  removal  in  the  Virginia 
precinct,  and  they  should  be  counted;  but  there  is  no  evi- 
dence except  the  poll  books  that  the  400  voted  at  all.    Their 
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names  might  have  been  furnished,  for  all  that  appears,  the 
same  as  the  2370  fictitious  ones  that  were  voted  that  day. 

As  I  have  remarked,  the  irregularities  at  the  Virginia 
election,  the  fraud  on  the  part  of  the  officers  conducting  it, 
and  those  who  were  to  derive  a  benefit  from  its  success;  the 
tinaccountable  manner  in  which  the  names  appear  upon  the 
poll  books,  the  contradictory  and  unsatisfactory  testimony 
introduced  to  support  them,  and  the  refusal  on  the  part  of 
the  perpetrators  of  this  fraud  to  give  the  court  any  insight 
into  this  labyrinth  of  uncertainties,  renders  these  poll  books 
and  ballots  entirely  unworthy  of  credit,  and  renders  it  im- 
possible to  count  the  legal  votes  and  reject  the  illegal  ones. 

It  is  probable  that  Virginia  upon  a  fair  and  honest  vote, 
could  remove  the  county  seat;  such  a  vote  would  be  sanc- 
tioned by  the  law  of  the  land,  and  indorsed  by  the  moral 
sense  of  the  community.  Were  I,  however,  to  declare  the 
result  in  favor  of  Virginia,  upon  these  facts,  it  would  indeed 
have  the  force  and  effect  of  law,  but  it  would  not  be  law.  It 
would  be  allowing  the  majority  by  fraud  to  trample  upon  the 
rights  of  the  minority.  It  would  be  an  indorsement  by  a 
court  of  justice  of  one  of  the  most  stupendous  frauds  of 
modem  times. 

It  is  insisted  by  the  contestee  that  there  were  frauds  com- 
mitted  in  the  Beardstown  precinct,  and  so  there  were;  but 
this  did  not  justify  fraud  on  the  part  of  Virginia.  But  the 
court  cannot  offset  one  fraud  against  another  and  give  the 
victory  to  the  one  committing  the  greatest  fraud.  But  no 
fraud  on  investigation  was  charged  upon  the  officers  con- 
ducting the  election  in  Beardstown.  But  it  was  proved  that 
about  47  illegal  votes  were  cast  against  removal  by  thirty-day 
men  and  those  naturalized  in  the  county  court,  and  they 
must  be  thrown  out. 

So  with  Lancaster  precinct,  194  illegal  votes  were  cast  for 
removal,  and  these  must  be  thrown  out.  The  court  in  these 
two  cases  has  no  difficulty  in  separating  the  true  from  the 
false.  After  rejecting  the  poll  books,  and  other  record  evi- 
dence of  the  Virginia  precinct,  and  allowing  it  all  the  legal 
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votes  proved  dehors  the  record  (about  fifty),  it  leaves  a 
majority  against  removal  of  two  hundred'  and  twenty-seven 
votes. 

It  is  due  to  the  importance  of  this  contest,  to  the  able  and 
distinguished  counsel  on  both  sides,  and  to  the  earnestness 
and  zeal  with  which  counsel  for  the  contestee  have  urged 
their  points,  that  I  should  have  considered  this  contest  well^ 
carefully,  and  at  length;  and,  while  I  may  have  erred,  I 
have  a  consciousness  of  having  done  right 


{Supreme  Court  of  Illinois,) 

Oregoory 

vs. 
Wilson. 

(1874.) 

Writ  of  Bbbob — Oni.t  Lies  Whebe  no  Otheb  Mode  of  Review. 
A  writ  of  error  will  not  lie  to  review  a  Judgment  of  a  county 
court  where  the  statute  provides  for  an  appeal  to  the  circuit 
court. 

Motion  to  dismiss  writ  of  error  to  Jefferson  county.  No» 
46. 

SCHOPIELD,  J.: — 

This  is  a  motion  to  dismiss  the  writ  of  error,  on  the  ground 
that  a  writ  of  error  does  not  lie  from  this  court  to  the  judg- 
ments of  county  courts  in  such  cases.  The  judgment  was 
rendered  under  the  act  of  1872,  enlarging  the  jurisdiction 
of  county  courts.  That  act  provides  that  appeals  shall  be 
taken  from  the  judgments  of  the  county  courts  to  the  circuit 
courts;  and  that  writs  of  error  may  be  prosecuted  on  such 
judgments  from  the  circuit  courts.  A  writ  of  error  only 
lies  from  the  court  to  the  judgments  of  inferior  courts  where 
no  other  mode  of  reviewing  such  judgments  is  provided  by 
law.    The  writ  must  be  dismissed 
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(Supreme  Court  of  lUinoU.) 

T.  McNeeley 

VB. 

John  E.  Wright 

(1874.) 

When  Dismissal  of  Appeal  Will  be  Set  Aside.  An  order  dis- 
missing an  appeal  for  failure  to  file  appeal  bond  within  time 
fixed  by  order  of  court  below  will  be  set  aside  on  showing. 

Motion  to  set  aside  order  dismissing  appeal  from  Washing- 
ton county.    No.  156. 

Craig,  J. : — 

The  appeal  in  this  ease  was  dismissed  on  account  of  the 
failure  of  the  appellant  to  file  an  appeal  hond  within  the 
time  specified  by  the  order  of  the  court  below.  A  motion  is 
now  made  to  set  aside  the  order  of  dismissal.  We  think 
sufScient  grounds  have  been  shown,  and  the  order  will  be 
set  aside. 


{Bupreme  Court  of  Illinois.) 

Howell,  BUllspaugh  A  Oo. 

VB. 

Jonah  Morlan. 

(1874.) 

Dismissal  of  Appeal  fob  Lack  of  Judgment.  An  appeal  will  be 
dismissed  where  the  record  proper  does  not  show  a  judgment 
even  though  the  bill  of  exceptions  show  a  judgment  was  ren- 
dered. 

Motion  to  dismiss  appeal  from  White  county.    No.  165. 

Sheldon,  J. : — 

In  this  case  there  was  a  motion  to  dismiss  the  appeal  be- 
cause there  was  no  finding  of  judgment.  The  record  proper 
merely  shows  a  verdict,  a  motion  for  a  new  trial,  and  then 
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a  prayer  for  an  appeal.  It  does  not  show  that  any  judgment 
was  rendered  upon  the  verdict.  It  is  true  the  hill  of  ex- 
ceptions sets  forth  that  a  judgment  was  entered,  but  the 
statements  of  a  bill  of  exceptions  cannot  supply  the  want 
of  a  judgment  entered  on  the  record  proper.  The  motion 
will  be  allowed,  and  the  appeal  dismissed. 


(Supreme  Court  of  Illinois.) 

James  Harrington,  et  al. 

vs. 

Henry  Stees. 

(1874.) 
When  Cause  Wnx  fot  be  Remanded. 

Motion  to  set  aside  decision  and  remand  cause.  Error  to 
Edwards  county.    No.  201. 

Sheldon,  J.: — 

This  is  a  motion  to  set  aside  the  decision  and  remand  the 
cause.  We  have  considered  the  suggestions  on  both  sides,  in 
favor  of  and  against  the  motion,  and  we  do  not  think  there 
is  any  sufficient  reason  for  remanding  the  cause,  and  the 
motion  will  be  overruled. 

Scott,  J. — I  desire  to  say  that  I  do  not  concur  in  the 
opinion  of  the  court.  I  believe  there  is  ample  reason  shown 
for  remanding  the  cause. 


(Supreme  Court  of  Illinois,) 

Charles  H.  Roberts,  et  aL 

vs. 

Oalvin  Stigleman 

(1874.) 
DiSMissM<  OF  Appeal  on  Account  of  Defective  Bond. 
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i  Motion  to  dismiss  appeal.    Error  to  Jersey  county.  No.  74. 

c 

C  SCHOPIELD,  J. : 

This  is  a  motion  to  dismiss  the  appeal  for  want  of  a  soffi- 
1^  cient  appeal  bond;  the  bond  is  entirely  defective,  and  the 

appeal  will  be  dismissed. 


(Criminal  Court  of  Cook  County,) 

People  of  the  State  of  IllinoiB 

vs. 
William  A.  Paulsen,  et  al 

(October,  1907.) 

BAIIi — SUBBENDEB     OF     PbINCIPAL — POWEB     TO     MAKE,     OUTSIDE     OF 

County  Whebe  PRiwciPiiL  Bound  to  Appeab — Section  14, 
Div.  Ill,  OF  Criminal  Code  Construed.  A  surrender  to  the 
sheriff  of  the  county  where  the  principal  of  a  bail  bond  is  re- 
quired to  appear  made  outside  of  said  county  is  effective  to  re- 
lease the  sureties  on  the  bond  of  their  liability;  for  section  14, 
div.  Ill,  of  the  Criminal  Code  (S.  ft  C.  Ann.  St.,  p.  1365)  which 
provides  that  "the  surrender  shall  be  made  to  the  sheriff  of  the 
county  where  the  principal  is  required  to  appear,"  excludes  the 
idea  that  the  surrender  musl  be  made  within  said  county. 

Suit  on  bail  bond.  Motion  to  direct  verdict.  Heard  be- 
fore Judge  Thomas  G.  Windes. 

Statement  of  facts: 

At  the  October,  1900,  term  of  the  criminal  court  of  Cook 
county  William  A.  Paulsen  was  convicted  of  the  crime  of 
embezzlement.  He  thereupon  sued  out  a  writ  of  error  in 
the  supreme  court,  and  upon  his  motion  an  order  was  entered 
in  that  court  on  December  11,  1900,  directing  the  sheriflE  of 
Cook  county  to  admit  him  to  bail  in  the  sum  of  $5,000,  upon 
his  entering  into  a  recognizance  conditioned  as  provided  in 
said  order,  with  William  M.  Booth  and  Edwin  A.  Casey  as 
sureties. 

Pursuant  to  said  order  of  December  11,  1900,  said  Paul- 
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sen  as  principal  and  said  Booth  and  Casey,  as  sureties,  did 
execute  their  certain  recognizance  in  the  penal  sum  of  $5,000- 
ior  the  use  of  the  people,  etc.,  which  said  recognizance  was  con- 
ditioned as  provided  in  and  by  said  order.  Said  recognizance 
was  duly  taken  and  approved  by  the  sheriflf  of  Cook  county 
on  December  12,  1900. 

On  February  21,  1902,  the  supreme  court  aflBrmed  the 
judgment  of  the  criminal  court  of  Cook  county.  On  April 
21,  1902,  said  supreme  court  allowed  a  writ  of  error  from 
its  judgment  of  affirmance  to  the  United  States  supreme 
court,  which  was  to  operate  as  a  supersedeas  until  it  was  dis- 
posed of  by  the  supreme  court  of  the  United  States. 

In  October,  1904,  the  supreme  court  of  the  United  States 
dismissed  the  writ  of  error. 

On  Dec.  12,  1904,  Casey,  one  of  the  sureties  delivered  to 
Thomas  E.  Barrett,  as  sheriff  of  Cook  county,  a  certified  copy 
of  the  recognizance  and  appointed  him  as  his  (Casey's) 
agent  to  arrest  Paulsen.  The  next  day  (the  13th),  by  vir- 
tue of  this  authority,  the  sheriff  by  one  of  his  deputies,  ar- 
rested Paulsen  in  DuPage  county  and  made  a  return  upon 
the  recognizance  to  the  effect  that  Paulsen  had  been  taken 
into  custody  by  him.  On  December  14,  1904,  while  in  Du- 
Page county  in  the  keeping  of  the  deputy  sheriff  of  Cook 
county,  Paulsen  filed  a  petition  in  the  circuit  court  of  the 
16th  judicial  circuit  of  the  state  of  Illinois,  for  a  writ  of 
habeas  corpus,  directed  against  said  sheriff  Barrett,  etc.; 
said  writ  was  made  returnable  first  on  December  20,  1904, 
and  thereafter  was  continued  to  December  27,  1904.  The 
habeas  corpus  writ  was  served  on  the  sheriff  and  the  latter 
pursuant  thereto  produced  Paulsen  before  the  judge  of  the 
circuit  court  of  the  16th  circuit,  making  a  return  in  which 
he  stated  that  he  held  Paulsen  by  virtue  of  a  certain  sur- 
render on  a  recognizance.  On  Dec.  27,  1904,  Paulsen  was 
discharged  from  custody  after  a  hearing  on  the  habeas  cor- 
pus writ.  He  had  been  continuously  in  jail  under  the  writ 
^ince  its  issuance. 

On  December  15,  1904,  there  was  filed  with  the  clerk  of 
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the  criminal  court  of  Cook  County  the  order  of  afBrmance  of 
the  supreme  court  of  Illinois  and  on  December  16,  1904,  there 
was  filed  the  order  of  December  11,  1900  (directing  the  sheriff 
of  said  Cook  county  to  admit  said  Paulsen  to  bail)  and  also 
the  recognizance  in  question,  which  had  been  executed  by  said 
I'aulsen,  as  principal,  and  Booth  and  Casey  as  sureties,  on 
December  12,  1900. 

Immediately  upon  the  filing  of  said  recognizance,  on  De- 
cember 16,  1904,  there  was  entered  in  said  criminal  court 
of  Cook  county  an  order  of  forfeiture  against  both  said  prin- 
cipal, Paulsen,  and  said  sureties,  Booth  and  Casey. 

Immediately  thereafter  and  within  the  time  allowed  by 
law,  said  Paulsen  and  Casey  (said  Booth  being  dead)  made 
motions  to  vacate  the  order  of  December  16,  1904,  declaring 
a  forfeiture  of  said  recognizance  and  in  support  of  said  mo- 
tions filed  certain  afiidavits. 

Thereafter  on  January  22,  1906,  an  order  was  entered 
denying  said  motion  to  vacate  said  forfeiture,  and  directing 
said  principal  and  surety  to  plead  to  the  writ  of  scire  facias. 
Principal  Paulsen  and  surety  Casey  thereupon  pleaded  to 
said  writ  of  scire  facias,  and  a  trial  was  had. 

John  J.  HealA/,  state's  attorney,  H chart  P.  Young,  and 
Charles  F.  McKinley,  for  the  People. 

Att  Brothers,  for  William  A.  Paulsen. 

Moran,  Mayer  &  Meyer,  for  Edwin  A.  Casey. 

Windes,  J. : — 

I  am  somewhat  surprised  at  the  authorities  cited  on  be- 
half of  the  plaintiff  here  being  so  strict  in  holding  a  surety 
on  a  recognizance.  They  certainly  are  far  more  strict  than 
the  usual  authorities  on  sureties  on  bonds  of  other  kinds.  I 
think  that  the  decision  in  this  case  turns  upon  the  construc- 
tion of  the  section  of  the  statute  here  which  to  my  mind 
has  not  been  passed  upon  directly  by  any  of  the  decisions 
cited  by  counsel. 

Now  there  is  no  question  but  that  the  sureties  may  go 
anywhere  within  the  state  and  arrest  the  principal  and  bring 
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him  to  the  sheriff  of  the  county  where  he  is  to  appear  and 
surrender,   and  in  that  way  relieve  the  surety   from   any 
liability  upon  the  recognizance.     Here  the  sheriff   is  made 
the  agent  of  the  surety  to  do  that  thing.    At  the  same  time, 
according  to  the  evidence  here,  he  has  acted  as  sheriff  of 
Cook  county  outside  of  the  county.    Section  307  referred  to 
says:     **The  surrender  shall  be  made  to  the  sheriff  of  the 
county  where  the  principal  is  required  to  appear.''      That 
does  not  say  that  the  surrender  shall  be  made  in  the  county 
where  the  principal  is  bound  to  appear,  but  to  the  sheriff 
of  the  county  where  the  principal  is  required  to  appear,  so 
I  take  it  that  a  fair  construction  of  the  statute  is  under  the 
facts  here  that  the  moment  this  surrender — I  mean  the  moment 
this  arrest  was  made  by  the  sheriff  of  Cook  county,   his 
deputy  acting  for  him,   that  moment  the  sheriff  of    Cook 
county  was  in  possession  of  the  principal  the  condition  of 
the  bond  was  complied  with.     If  the  statute  said  that  the 
surrender  must  be  made  within  the  county  or  in  the  county 
where  the  principal  is  required  to  appear,  that  would  be  an- 
other thing,  but  when  the  agent  and  the  sheriff  are  both  made 
one  person  it  seems  to  me  that  there  is  a  sufficient  surrender 
to  comply  with  the  statute  here  by  the  principal,  and  that 
being  my  view  of  it  I  will  give  the  instruction  for  the  defend-  • 
ant  and  refuse  the  instruction  for  the  plaintiff. 


{Court  of  Cook  County.) 

Clingman 

vs. 

World's  Columbian  Exposition,  et  al. 

( .  1893) 

1.  CoNTEanrr  —  Violation     of     Injunction  —  Dibectobs     Obdebino 

World's  Columbian  Exposition  Closed  on  Sundat.  AH  the  di- 
rectors who  voted  to  keep  the  World's  Columbian  ExpoBitlon 
closed  on  Sunday  in  spite  of  an  injunction  to  the  contrary  are 
in  contempt  pf  court. 

2.  Same — Mitigating   Cibcumstances.    A   director,    who   voted    in 

favor  of  the  resolution  because  the  official  attorney  of  the  fair 
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told  him  that  through  court  proceedings  the  injunction  would 
be  modified  so  that  the  vote  would  not  result  in  a  violation  of 
the  injunction,  has  mitigating  circumstances  in  his  favor  but 
is  nevertheless  in  contempt  as  he  took  no  further  steps  to  see 
that  the  injunction  was  not  violated. 

3.  Same — Executive  Officehs — ^Advice  of  CJounsel.    Executive  of- 

ficers who  followed  the  directions  of  the  board  of  directors  upoa 
being  advised  by  counsel  that  the  injunction  had  lost  its  effect 
will  be  discharged. 

4.  Same.     An  executive  oflicer  who  followed  the  directions  of  tne 

board  of  directors  because  he  was  told  to  do  so  is  in  contempt. 

Motion  to  attach  for  contempt 

Stein,  J.: — 

On  the  14th  day  of  July  last,  the  board  of  exposition  di- 
rectors adopted  two  resolutions,  prefaced  by  four  preambles, 
the  meaning,  intent  and  object  of  which  was  to  keep  there- 
after the  World's  Pair  closed  on  Sundays.  The  persons 
voting  for  the  resolutions  did  so  without  any  one  advising 
them  that  the  injunction  which  forbade  the  closing  of  the 
fair  on  Sunday  was  no  longer  in  force.  Of  the  respondents 
now  before  the  court,  Lyman  J.  Gage,  Charles  L.  Hutchin- 
son, Charles  Henrotin,  Andrew  McNally,  William  D.  Ker- 
foot  and  Victor  P.  Lawson  voted  for  the  resolutions  and 
Adolph  Nathan  voted  against  them.  The  resolutions  in 
terms  provided  that  a  certified  copy  thereof  and  of  the 
preambles  be  transmitted  to  the  council  of  administration, 
consisting  of  Messrs.  Higinbotham  and  Schwab,  members  of 
the  board  of  directors,  and  St.  Clair  and  Massey,  members 
of  the  national  commission.  Although  it  does  not  expressly 
appear,  it  is  fair  to  presume  from  the  proofs  that  the  certi- 
fied copy  of  the  preambles  and  resolutions  reached  the  coun- 
cil of  administration  on  or  about  the  22nd  day  of  July.  On 
that  day,  the  council,  acting  upon  and  in  pursuance  of  the 
resolutions,  ordered  all  buildings  within  the  exposition 
grounds  and  the  gates  of  admission  to  be  closed  on  July 
23rd,  and  directed  a  copy  of  the  order  to  be  forthwith  sent 
to  the  director  general,  George  R.  Davis,  with  instructions 
29 
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tx)  enforce  the  same.     Accordingly,  the  grounds  were  closed 
to  the  public  on  Sunday,  the  23rd  day  of  July. 

That  this  was  a  violation  of  the  injunction  issued  by  the 
court  is  beyond  a  doubt.  It  is  also  clear  that  the  persons 
primarily  and  principally  liable  for  the  violation  are  the  di- 
rectors who  voted  for  the  resolutions;  without  the  passage 
of  the  resolutions  nothing  that  followed  would  have  hap- 
pened; it  is  the  directors  who  manage  and  control  the  affairs 
of  the  corporation.  The  council  of  administration  and  direc- 
tor general  are  merely  executive  officers,  carrying  out  the 
orders  given  them  by  their  superiors. 

At  the  time  the  injunction  was  applied  for  the  directors 
made  no  objection.  When  it  served  their  purposes  and  was 
in  their  way  as  an  obstruction  to  Sunday  closing,  they  simply 
ignored  it.  There  is  nothing  in  the  proofs  which  tends  to 
mitigate  op  excuse  their  act  in  defying  and  overriding  the 
process  of  this  court.  It  is  an  offence  which  cannot  be  per- 
mitted to  go  unrebuked.  In  ordinary  cases  the  facts  con- 
stituting the  breach  of  an  injunction  are  known  to  none  but 
the  immediate  parties;  yet,  when  the  breach  is  brought  to 
the  knowledge  of  the  court,  the  law  is  swift  to  punish  the 
offender.  Here  the  violation  of  this  injunction  was  as  public 
and  notorious  as  it  possibly  could  be;  it  was  commited  by 
men  of  the  highest  standing  and  intelligence  in  the  com- 
munity, who,  of  all  others,  should  have  scrupulously  obeyed 
the  law  and  thereby  set  an  example  to  the  rest. 

It  is  thje  sentence  of  the  court,  and  it  is  hereby  ordered, 
that  Lyman  J.  Gage,  Charles  L.  Hutchinson.  Charles  Hen- 
rotin,  Andrew  McNally  and  William  D.  Kerfoot  be  each 
fined  one  thousand  dollars  and  stand  committed  to  the  county 
jail  until  such  fine  is  paid.  As  to  Adolph  Nathan,  who  voted 
against  the  resolutions,  the  rules  are  discharged. 

The  case  of  Mr.  Lawson  stands  upon  a  somewhat  different 
footing.  He  also  voted  for  the  resolutions,  but  under  miti- 
gating circumstances.  As  appears  from  his  answer,  he  was 
told  by  Edwin  Walker,  the  solicitor  general  of  the  exposi- 
tion, that  through  some  court  proceedings  the  injunction 
would  be  modified  or  dissolved,  and  that  the  contemplated 
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action  of  the  directors  in  adopting  resolutions  would  not 
result  in  any  violation  of  the  injunction  and  would  not 
be  carried  into  effect  until  after  a  modification  or  dissolution. 
Thus  believing,  he  voted  for  the  resolutions.  Thereupon, 
it  became  his  duty  to  see  to  it  that  they  would  not  be  en- 
forced until  the  injunction  was  out  of  the  way.  But  he  did 
nothing  of  the  kind,  so  far  as  appears.  For  the  contempt 
committed  by  him  he  is  fined  one  hundred  dollars,  to  stand 
committed  with  the  others. 

Before  the  council  of  administration  took  action  upon  the 
resolutions  by  way  of  directing  the  director  general  to  close 
the  fair,  they  applied  to  Mr.  Eddy,  law  partner  of  Mr. 
Walker  for  advice.  He  advised  them  that  by  reason  of  the 
people  of  the  state  having  been  made  a  party  to  the  suit,  the 
injunction  had  lost  its  effect.  While  the  court  is  of  opinion 
that  the  advice  thus  given  was  unsound,  yet  the  members  of 
the  council  acted  upon  it  in  good  faith.  They  swear  that  had 
they  not  been  so  advised,  they  would  not  have  ordered  the 
closing  of  the  fair.  As  to  them,  being  Messrs.  Higinbotham, 
Schwab,  St.  Clair  and  Massey,  the  rule  is  also  discharged. 
Neither  Higinbotham  nor  Schwab  voted  for  the  resolutions 
and  St.  Clair  and  Massey  are  not  directors. 

The  remaining  respondent  is  Mr.  Davis.  If  his  excuse  that 
he  only  did  what  he  was  told  to  do  were  to  avail,  a  ready 
method  would  be  provided  for  evading  every  injunction  here- 
after to  be  issued ;  still  his  guilt  is  much  less  aggravated  than 
that  of  the  directors,  and  he  also  was  informed  that  before 
actually  closing  the  fair  on  Sundays,  steps  would  be  taken 
to  get  the  injunction  modified  or  dissolved  and  he  believed 
this  had  been  done  when  he  ordered  the  fair  closed.  A  mere 
belief,  however,  was  not  sufficient;  it  was  his  duty  to  in- 
quire and  ascertain  whether  in  point  of  fact  the  injunction 
had  ceased  to  be  operative  or  to  obtain  the  advice  of  counsel. 
He  did  neither,  but  took  it  upon  himself  to  close  the  fair 
and  thereby  committed  a  breach  of  the  injunction.  For  this 
breach  he  is  fined  two  hundred  and  fifty  dollars  and  to  stand 
committed  until  the  fine  is  paid. 
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{Supreme  Court  of  IlJinoU,) 

George  W.  Brackett 

VB. 

The  People,  ex  reL 

(Jane  Term,  1874.) 

Bill  or  Exceptions — Striking  from  Files.  A  bill  of  exceptions 
will  not  be  stricken  from  the  flies  even  though  not  filed  in  time 
where  it  was  presented  to  the  jadge  and  was  not  returned  in 
time,  and  the  party  ased  due  diligence  in  trying  to  obtain  it 

Motion  to  strike  bill  of  exceptions  from  files.  Appeal  from 
St.  Clair  county. 

There  is  a  motion  in  this  case  to  strike  the  bill  of  excep- 
tions from  the  record.  It  is  true  the  bill  of  exceptions  was 
not  filed  within  the  time  ordered  by  the  circuit  court.  It 
appears,  however,  that  the  appellant  had  prepared  it  in  time, 
and  presented  it  to  the  circuit  judge;  but,  for  some  reason 
he  did  not  return  it  in  time  to  file  it,  though  several  times 
asked  for  it  by  appellant.  We  think  the  appellant  showed 
sufficient  diligence,  and  the  bill  of  exceptions  will  have  to 
be  retained.    The  motion  is  overruled. 


iBuperior  Court  of  Cook  County,    In  CTiancery.) 

OhngmBJx 
vs. 
World's  Columbian  Exposition,  et  aL 

(August  31, 1893.) 

1.  Public  Property — Diversion  op — ^When  One  of  General  Pdhuc 
Can  Enjoin.  While  it  is  true  that  one  who  suffers  no  special 
damage  cannot  enjoin  public  authorities  from  diverting  land 
from  the  public  use  for  which  it  was  acquired,  yet  where  relief 
is  prayed  against  a  private  corporation  to  whom  such  land  may 
have  been  turned  over,  one  of  the  general  public  can  maintain 
a  bill  in  equity  in  his  own  name  in  behalf  of  all. 
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2.  Parks — Diversion  from  Public  Purposd— Power  of  Legislature. 

The  legislature  haa  the  right  to  divert  the  use  of  land  the  fee  of 
which  has  been  acquired  for  a  public  park  to  other  than  park 

purposes. 

3.  Parks — ^What  Does  Not  Constitute  a  Dedication  of  Land  fob. 

The  declaration  of  the  legislature  that  land  is  to  be  used  for 
park  purposes  for  the  "rest  and  recreation  of  the  people  and 
free  forever"  does  not  in  law  amount  to  a  dedication  of  the 
property. 

4.  Dedication — Defined.    A  dedication  is  an  appropriation  of  land 

for  some  public  use  made  by  the  owner  and  accepted  for  such 
use  by  and  on  behalf  of  the  public.  This  implies  that  there 
must  be  a  giving  by  one  party  and  an  acceptance  by  another. 

5.  Parks — bright  of  Legislature  to  Authorize  Municipal  Corpora- 

tion Holding  Park  Lands  in  Fee  to  Change  Use  of  or  Sell 
Same.  Where  lands  acquired  by  condemnation  or  otherwise 
are  held  by  a  municipality  in  fee  for  park  purposes,  the  legis- 
lature can  authorize  a  change  of  use  of  or  a  sale  of  the  same. 

Motion  to  dissolve  temporary  injunction.  The  facts  are 
stated  in  the  opinion  of  the  court.  Heard  before  Judges 
Edward  P.  Dunne,  Theodore  Brentano  and  James  Goggin. 

William  E.  Mason,  for  complainant. 

T.  A.  Moran,  Levy  Mayer,  Walker  &  Eddy,  Sidney  Smith, 
John  Barton  Payne,  Oeorge  W.  MiUer,  David  Fales,  WiUiam 
Street  and  T.  H.  Gault,  for  various  defendants. 

Per  Cubiam: — 

This  is  a  motion  to  dissolve  the  injunction  heretofore 
granted  in  the  above  entitled  cause,  restraining  the  defen- 
dants, their  agents,  etc.,  from  closing  on  Sundays  that  part 
of  the  South  Park  now  occupied  by  the  World's  Columbian 
Exposition. 

The  motion  to  dissolve  is  based  upon  the  bill  of  complaint 
and  the  answers  filed  thereto.  Able  and  exhaustive  argu- 
ments have  been  heard  upon  the  same. 

In  the  argument  of  counsel  for  the  complainant,  he  dis- 
claims for  hi3  client  any  rights  or  standing  in  court  on  the 
ground  of  being  a  stockholder.  It  becomes  therefore,  un- 
necessary for  us  to  consider  him  in  that  capacity. 
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It  remains  for  us  to  determine  but  two  questions,  to-wit: 

First:  Has  the  complainant  in  his  capacity,  solely  as  tax 
payer  and  citizen,  such  a  standing  in  court  as  entitles  him 
to  bring  this  suit  for  an  injunction  to  protect  the  alleged 
rights  of  himself  and  the  general  public,  or  must  the  suit 
be  brought  by  the  attorney  general  of  the  state,  or  in  his 
name  or  with  his  consent?  And  if  it  is  determined  by  this 
court  that  the  complainant  has  such  standing  in  court. 

Second:  Has  the  complainant  the  right  to  an  injunction 
restraining  the  company  from  closing  the  gates  of  the  park 
on  Sundays,  because  Jackson  Park  was  created  by  the  act 
of  the  legislature  of  Illinois,  approved  February  24th,  1869, 
a  **  public  park  for  the  recreation,  health  and  benefit  of  the 
public,  and  free  to  all  persons  forever"  (1  Private  Laws  of 
111.  1869,  page  358),  and  paid  for  by  the  taxation,  of  property 
in  South  Chicago,  Hyde  Park  and  Lake.  Or  differently 
stated,  was  it  not  beyond  the  power  of  the  state  legislature, 
or  the  park  commissioners,  to  pass  any  act  or  ordinance  clos- 
ing the  park  on  Sundays  or  any  other  day. 

It  is  contended  on  the  part  of  defendants  that  the  com- 
plainant, as  an  individual  or  a  mere  member  of  the  general 
public,  cannot  come  into  a  court  of  equity  and  claim  to  rep- 
resent the  general  public,  and  that  the  suit  must  be  brought 
by  the  attorney  general  of  the  state  representing  the  public 
at  large.  They  urge  that  a  citizen  or  taxpayer  who  suffers 
no  peculiar  damage  or  injury  different  from  the  general  pub- 
lie,  by  reason  of  the  diversion  of  public  property  from  the 
use  for  which  it  was  intended  at  the  time  of  its  acquisition, 
cannot  maintain  a  bill  in  his  own  name  for  any  injunction 
to  prevent  such  diversion  of  use. 

This  is  undoubtedly  the  law  in  cases  where  it  is  sought  to 
enjoin  public  or  municipal  authorities  at  the  suit  of  a  mere 
member  of  the  general  public.  In  this  case,  however,  the 
writ  is  not  invoked  against  the  public  authorities  having  in 
their  charge  or  control  public  property,  but  it  is  prayed  for 
as  against  a  private  corporation,  to-wit,  the  World's  Colum- 
bian Exposition,  to  whom  was  surrendered  and  given  over  a 
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public  park  by  the  park  commissioners  under  a  special  act 
of  the  general  assembly. 

The  case  of  Davidson  v.  Reed,  111  111.  167,  seems  directly  in 
point.  That  was  a  bill  in  equity  filed  by  a  private  individual 
to  restrain  another  private  individual  from  meddling  or  inter- 
fering with  certain  graves  in  land  which  had  been  dedicated 
to  the  public  to  be  used  as  a  place  of  burial  of  the  dead.  It 
was  held  that  the  complainant  as  a  private  individual  could 
maintain  the  bill  in  his  own  name  for  the  benefit  of  all.  To 
the  same  effect  is  Maywood  Company  v,  Maywood,  118  111.  61. 

It  appearing  from  the  averments  of  the  bill  that  the  com- 
plainant has  a  common  interest  in  preventing  a  diversion  of 
the  use  of  a  public  park  to  private  purposes,  he  can  in  his 
own  name  maintain  the  suit,  and  it  is  not  necessary  that  the 
attorney  general  be  a  party  thereto. 

Moreover,  the  attorney  general,  having  reconsidered  his 
motion  to  withdraw  his  appearance  from  the  case,  must  be 
held  to  abide  by  his  original  appearance,  still  on  file,  which 
prays  for  the  same  relief  as  sought  by  the  cpmplainant.  Such 
appearance  has  the  same  force  and  effect  as  if  the  attorney 
general  had  primarily  moved  in  this  suit. 

There  remains  for  consideration  the  vital  question  in  the 
case:  Had  the  legislature  the  power  to  authorize  the  South 
Park  commissioners  to  turn  over  to  the  World's  Columbian 
Exposition  Company  the  land  embraced  in  Jackson  Park 
and  in  the  Midway  Plaisance,  as  provided  in  section  three 
(3)  of  the  act  of  August  5th,  1890  (Laws  of  111.  1890,  page 
4) ,  which  reads  as  follows : 

**Sec.  3.  In  case  the  site  or  sites  for  the  holding  of  the 
said  World  *s  Columbian  Exposition,  as  finally  located  and 
fixed  by  the  authorities  in  charge  thereof,  shall  include  the 
whole  or  any  part  of  any  public  park  which  is,  or  may  be, 
under  the  control  and  management  of  park  commissioners, 
then  and  in  that  event  it  shall  be  competent,  and  express 
authority  for  that  purpose  is  hereby  granted  to  the  park  com- 
missioners having  the  control  and  management  of  such  public 
park,  to  allow  the  use  of  the  same  or  any  part  thereof,  for 
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the  purposes  of  said  World's  Columbian  Exposition,  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between 
the  said  park  commissioners  and  the  authorities  having  the 
management  of  said  exposition. ' ' 

It  is  conceded  that  if  the  legislature  had  such  power,  the 
World's  Columbian  Exposition,  pursuant  thereto,  obtained 
from  the  park  commissioners,  by  their  ordinance,  the  right 
to  occupy  and  enclose  Jackson  Park  and  the  Midway  Plais- 
ance  from  the  first  day  of  October,  1892,  uiltil  the  first  day 
of  January,  1894.  Sec.  5,  of  the  ordinance  of  South  Park 
commissioners,  adopted  September  19th,  1890. 

It  is  urged  with  great  force  by  the  learned  counsel  for 
complainant,  that  the  act  creating  the  South  Park  commis- 
sioners  expressly  provides:  ** Which  said  land  and  premises, 
when  acquired  by  said  commissioners,  as  provided  by  this 
act,  shall  be  held,  managed  and  controlled  by  them  and  their 
successors,  as  a  public  park,  for  the  recreation,  health  and 
benefit  of  the  public,  and  free  to  all  persons  forever,  subject 
to  such  necessary  rules  and  regulations  as  shall,  from  time  to 
tim,  be  adopted  by  said  commissioners  and  their  successors, 
for  the  well  ordering  and  government  of  the  same."  Sec. 
4,  of  the  act  approved  February  24th,  1869,  creating  South 
Park  commissioners  (1  Private  Laws  111.  1869,  page  358). 

And  it  is  forcibly  contended  by  the  learned  counsel,  that 
the  language  of  the  act  clothes  the  property  acquired  by  the 
commissioners  with  a  public  use;  that  it  amounts,  in  the 
language  of  learned  counsel,  to  **a  public  dedication;"  and 
that  the  public  enjoy,  by  virtue  of  this  provision  of  the  act, 
a  usufruct  in  these  lands  for  their  rest  and  recreation  which 
is  absolutely  inalienable  under  any  law  or  ordinance;  and 
that  any  citizen  at  the  present  time,  or  among  the  genera- 
tions yet  to  come,  may,  by  an  appeal  to  a  court  of  chancery, 
obtain  relief  by  injunction  against  diverting  these  lands  to 
any  use  other  than  the  **  recreation,  health  and  benefit  of 
the  public,"  without  money  and  without  price.  And  coun- 
sel claims  that  this  usufruct  in  the  people  is  a  perpetuity, 
the  enjoyment  of  which  can  never  cease. 
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It  is  admitted  in  the  answers  of  the  defendants,  that  the 
World's  Columbian  Exposition  has  enclosed  these  grounds 
with  a  fence,  and  that  they  are  charging  an  admission  fee 
to  all  persons  desirous  of  entering  therein,  and  that  it  is 
their  intention  to  absolutely  close  the  same  on  Sunday.  So 
that  if  the  contention  of  counsel  obtains,  the  motion  to  dis- 
solve this  injunction  should  be  denied. 

In  support  of  the  position  taken  by  counsel,  he  has  cited 
numerous  authorities  to  this  court.  In  view  of  the  gravity 
of  the  question  raised,  and  of  the  important  consequences 
which  may  result  by  way  of  precedent,  in  case  this  court 
should  determine  that  the  legislature  has  the  right  to  divert, 
even  for  a  temporary  purpose,  the  use  of  a  public  park  for 
any  other  purpose  than  that  of  a  park,  the  court  has  felt  it 
to  be  its  duty  to  consider  with  the  greatest  care  the  position 
taken  by  counsel  and  the  authorities  he  has  cited  in  support 
thereof. 

Such  consideration  has  been  given  and  as  the  result  thereof 
the  court  is  forced  to  the  conclusion  that  the  position  of 
counsel  for  the  complainant  is  not  supported  by  the  authori- 
ties. 

In  none  of  the  cases  cited  can  there  be  found  a  single  in- 
stance of  what  counsel  has  designated  **a  public  dedication." 
In  each  and  every  case  where  a  court  of  chancery  has  in- 
tervened to  prevent  the  diversion  of  lands  used  by  the  public 
for  streets,  parks,  or  other  purposes,  it  will  be  found  that 
the  fee  to  the  land  so  used  by  the  public  rested  in  some  pri- 
vate person  or  corporation,  who  had  dedicated  it  to  public 
use,  by  platting  the  same,  or  by  conveying  the  same  to  the  pub- 
lic upon  certain  trusts  or  conditions. 

The  case  of  The  Maywood  Company  v.  The  ViUage  of  May- 
wood,  118  111.  61,  cited  by  counsel  for  the  complainant,  dis- 
closes the  following  state  of  facts:  The  Maywood  Company 
was  the  owner  of  certain  lands  and  recorded  a  plat  of  the 
same  upon  which  appeared  one  block  marked  **  Maywood 
Park,"  and  issued  numerous  circulars  and  pamphlets,  for 
the  purpose  of  selling  the  lands  designated  in  said  plat,  in 
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which  assurances  were  given  that  the  land  so  marked  would 
be  improved  and  ornamented  as  a  park.  The  supreme  court 
held  that  this  amounted  to  a  dedication  of  the  land  for  public 
use  and  enjoined  the  company  from  afterwards  using  the 
block  in  question  for  any  other  than  park  purposes. 

In  the  case  of  Davidson  v.  Reed,  et  oZ.,  Ill  111.  167,  also 
cited  by  counsel,  the  supreme  court  held  that  there  had  been 
a  dedication  by  a  private  owner  of  a  tract  of  land  for  ceme- 
tery purposes;  and  that  in  view  of  such  dedication,  his  heirs, 
or  grantees  could  not  afterwards  change  the  purpose  for 
which  the  said  land  was  dedicated  and  given  for  public  use. 
The  same  is  true  of  the  case  of  The  City  of  Jacksonville 
V.  The  Jacksonville  Railway  Company,  67  111.  540.  The  land 
had  been  dedicated  to  tiie  public  for  use  as  a  public  square 
by  the  original  proprietors  by  a  plat  duly  recorded.  And 
the  court,  in  giving  its  reasons  for  enjoining  the  use  of  the 
property  in  question  for  railway  purposes,  declared:  **The 
power  of  the  legislature  to  repeal  the  charters  of  municipal 
corporations  cannot  be  extended  to  the  right  to  divert  prop- 
-  erty  given  to  the  public  for  one  use,  to  a  wholly  different  and 
inconsistent  use.  The  power  cannot  exist  to  divert  property 
from  the  purpose  for  which  it  was  donated/' 

This  clearly  indicates  that  the  ground  for  the  intervention 
of  a  court  of  chancery,  was  that  there  was  a  dedication  by 
the  original  owners  of  the  fee  to  the  public  for  a  specific  use. 
The  case  of  The  City  of  Morrison  v.  Hinkson,  87  111.  S87,. 
was  a  case  in  which  a  citizen  sought  to  recover  damages  at 
common  law  for  injuries  to  his  property  resulting  from  the 
running  of  a  public  waterworks,  by  the  city,  on  one  of  the 
public  streets  of  the  same.  It  was  not  disclosed  in  the  record 
in  whom  the  fee  title  to  the  street  rested,  and  the  supreme 
court  simply  held  that  a  citizen  could  recover  special  damages 
for  injuries  to  his  property  occasioned  by  the  running  of  the 
waterworks.  No  question  of  the  diversion  of  the  public  use 
of  the  street  was  raised. 

The  case  of  Grogan  v.  The  Town  of  Hayward,  6  Sawyer^ 
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498,  4  Fed.  161,  was  also  a  case  of  dedication  by  a  private 
owner  to  a  special  public  use. 

This  is  also  true  of  the  cases  cited  by  counsel,  Carter  v- 
Chicago,  57  111.  283  -,  Price  v,  Thompson,  48  Mo.  3ffl ;  and  Sheen 
V.  Stothart,  29  La.  Ann.  630,  which  were  all  the  cases  re- 
ferred to  by  counsel  in  which  a  court  of  chancery  interfered 
to  prevent  the  diversion  of  the  use  of  public  property  to 
other  than  public  uses,  or  to  a  different  public  use. 

The  plain  distinction  between  this  class  of  cases  and  the 
case  at  bar,  rests  in  the  opinion  of  this  court,  in  the  fact  that 
in  the  case  under  consideration,  the  land  acquired  by  the 
South  Park  commissioners  was  not  donated  to  public  use 
by  private  owners,  clothing  it  with  a  special  use  for  the 
benefit  of  the  public,  and  retaining  the  ownership  of  the  fee 
in  the  donator  or  dedicator.  The  lands  held  by  the  South 
Park  commissioners  were  acquired  by  them  by  purchase  or 
condemnation,  and  paid  for  by  public  taxation. 

The  corporation  designated  by  the  legislature  holds  the 
lands  for  the  people's  use,  it  is  true,  and  the  legislature  has 
declared  when  creating  this  corporation,  for  what  purpose 
the  land  is  to  be  used;  but  it  does  not  follow  as  a  matter  of 
law,  that  because  the  legislature  has  declared  at  one  time  a 
special  purpose  for  which  the  land  was  to  be  used,  the  same 
legislature,  or  any  subsequent  legislature,  acting  for  and  on 
behalf  of  the  people,  cannot  by  law,  change  the  use  to  which 
the  land  may  be  put. 

The  declaration  by  the  legislature  in  the  act  of  1869,  that 
the  land  was  to  be  used  for  park  purposes  for  the  **rest  and 
recreation  of  the  people,  and  free  forever,"  cannot  be  held 
in  law  to  be  a  dedication  of  the  property.  The  definition 
of  a  ** dedication"  as  given  by  Bouvier,  is  '*an  appropriation 
of  land  to  some  public  use,  made  by  the  owner  and  accepted 
for  such  use  by  or  on  behalf  of  the  public. ' ' 

This  implies  that  there  must  be  a  giving  by  one  party  and 
an  acceptance  by  the  other.  A  person  or  corporation,  public 
or  private,  cannot  in  the  nature  of  things  give  to  itself.    He 
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or  it  may  devote  their  property  to  certain  uses,  but  we  are 
able  to  discover  no  law,  or  precedent,  for  the  position,  that  a 
person  or  corporation,  holding  title  in  fee  simple  to  land,  and 
devoting  it  to  a  certain  use,  cannot  at  any  time  change  that 
use  of  its  or  his  own  volition. 

However  desirable  it  might  be,  that  public  lands  devoted 
to  park  purposes  for  the  rest  and  recreation  of  the  people  in 
a  great  city  like  Chicago,  should  be  forever  sacredly  devoted 
to  that  purpose,  the  present  law  and  constitution  are  not  ef- 
fective for  that  purpose.  This  desirable  consummation  can 
only  be  attained,  in  our  opinion,  by  an  amendment  to  the 
constitution. 

It  is  the  province  of  a  court  not  to  make  law,  but  to  ex- 
pound and  interpret  it.  In  the  absence  of  constitutional 
restriction,  the  legislature  of  the  state  is  omnipot-ent. 

Counsel  for  the  complainant  has  not  been  able  to  point 
out  to  this  court  any  constitutional  provision  which  limits 
the  power  of  the  legislature  to  control  the  use  of  lands,  the 
fee  to  which  belongs  to  the  people;  and  in' the  absence  of 
such  constitutional  restriction,  we  are  forced  to  conclude 
that  it  has  such  power.  Authorities  are  abundant  in  support 
of  this  position. 

In  Vol.  VII,  Am.  &  Eng.  Ency.  of  Law,  417,  the  doctrine 
is  stated  in  the  following  language : 

'*  When  lands  held  by  a  municipality  for  public  use,  are  not 
subject  to  any  special  trust,  the  legislature  may  authorize 
a  municipal  corporation  to  sell  and  dispose  of  the  same  or 
apply  them  to  uses  different  from  those  to  which  they  are 
devoted,  but,  in  the  absence  of  such  authority,  the  municipal- 
ity has  no  implied  power  to  do  so.  If  the  title  to  the  lands 
has  been  acquired  by  condemnation  proceedings,  the  legis- 
lature may  authorize  a  sale  thereof,  if  the  fee  is  vested  in 
the  city,  although  the  title  of  the  city  may  be  deemed  to 
have  been  impressed  with  a  trust  to  hold  the  lands  for  the 
uses  for  which  they  were  condemned.  If,  however,  the  lands 
have  been  dedicated  by  private  individuals  for  a  public  park 
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or  square,  the  legislature  has  no  authority  to  authorize  any, 
diversion  from  the  use  to  which  they  were  originally  dedi- 
cated.'' 

In  the  ease  of  Brooklyn  Park  Commissioners  v.  Armstrong, 
45  N.  Y.  234,  the  city  of  Brooklyn  acquired  by  the  right  of 
eminent  domain,  a  certain  tract  of  land  for  a  public  park; 
and  the  act  authorizing  the  same  provided  that  the  title  to  all 
the  lands  should  vest  forever  in  the  city.  The  city  after- 
wards ordered  a  conveyance  of  one  lot  to  the  defendant  who 
refused  to  take  the  title,  alleging  that  the  act  of  the  legis- 
lature authorizing  the  transfer  was  unconstitutional,  and  that 
Dcither  the  mayor  nor  the  park  commissioners,  who  held  the 
title  for  the  city,  could  give  a  valid  title  to  the  fee. 

Exactly  the  same  questions  were  raised  as  in  the  case  at 
bar  and  in  passing  upon  them  the  court  declares:  (p.  243.) 

'*  It  is  to  be  observed  that  the  act  of  1861  vested  the  lands 
in  the  city  of  Brooklyn  forever,  but  for  the  uses  and  pur- 
poses in  that  act  mentioned.  Though  the  city  took  the  title 
to  the  lands  by  this  provision,  it  took  it  for  the  public  use 
as  a  park,  and  held  it  in  trust  for  that  purpose.  Of  course, 
taking  the  title,  had  it  taken  it  also  free  from  such  trust, 
it  could  have  sold  and  conveyed  it  away,  when  and  as  it 
chose  Receiving  the  title  in  trust  for  an  especial  public 
use,  it  could  not  convey  without  the  sanction  of  the  legisla- 
ture; and  the  act  of  1870  expresses  the  legislative  sanction. 
Under  its  provisions  (Laws  of  1870,  ch.  373,  p.  848),  it 
is  authorized  to  sell  and  convey,  with  covenants,  certain 
portions  of  the  lands  taken  (§  1),  of  which  the  premises  in 
question  in  this  case  are  a  part.  It  was  within  the  power  of 
the  legislature  to  reUeve  the  city  from  the  trust  to  hold  it 
for  a  use  only,  amd  to  authorize  it  to  sell  and  convey.  *  *  * 
Where  the  property  is  taken,  the  owner  paid  its  true  value, 
and  the  title  vested  in  the  public,  it  owns  the  whole  property, 
and  not  merely  the  use;  and,  though  the  particular  use  may 
be  abandoned,  the  right  to  the  property  remains.  The  prop- 
erty is  still  held  in  trust  for  the  public  by  the  authorities. 
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By  legislative  sanction  it  may  be  sold^  be  changed  in  its 
character  from  realty  to  personalty,  and  the  avails  be  devoted 
to  general  or  special  public  purposes." 

In  the  case  of  Clark  v.  City  of  Providence,  16  R.  I.  337, 

15  Atl.  763,  it  was  held  that  the  general  assembly  of  Rhode 
Island  had  the  power  as  against  the  public  to  authorize  the 
discontinuance  of  a  public  park,  the  fee  of  which  is  in  the 
city,  and  the  sale  of  the  park  lands. 

In  the  case  of  Mowery  v.  City  of  Providence,  16  R  I.  422, 

16  Atl.  511,  it  was  held  that  a  court  of  chancery  had  no 
power  to  enjoin  a  city  from  discontinuing  a  park  and  selling 
the  land  under  an  act  of  the  legislature,  unless  the  act  con- 
ferring the  authority  was  unconstitutional. 

In  the  case  of  the  Chicago,  Rock  IsUmd  am,d  Pacific  Rail- 
road Company  v.  City  of  Joliet,  79  111.  25,  the  supreme  court 
of  this  state  held  (p.  33)  that  where  property  was  dedicated 
by  the  owner  thereof,  as  public  ground  generally,  it  was  an 
unrestricted  dedication  to  public  use,  and  that  the  legislature, 
under  such  a  dedication,  had  the  right  to  authorize  the  change 
of  the  use  by  the  public  from  that  of  a  court  house  yard  to 
railway  purposes. 

Dillon,  in  his  admirable  work  on  municipal  corporations, 
(4th  ed.),  sec.  651,  lays  down  the  law  upon  this  subject  in 
the  following  terms: 

**As  between  the  municipality  and  the  general  public,  the 
legislative  power  is,  in  the  absence  of  special  constitutional 
restriction,  supreme, — and  so  it  is  in  all  cases  where  there 
are  no  private  rights  involved.  If  the  municipal  corporation 
holds  the  full  title  to  the  ground  for  public  uses,  without 
restriction,  the  legislature  may  doubtless  direct  and  regulate 
the  purposes  for  which  the  public  may  use  it.  But  if  a 
grant  be  made  by  a  proprietor  of  a  town  in  laying  it  out  for 
a  specific  and  limited  purpose,  as,  for  example,  a  'public 
square,'  the  municipality  or  public  acquiring  it  upon  a  trust 
for  the  uses  and  purposes  set  forth  on  the  plat  or  in  the 
conveyance,  it  has  been  decided  by  the  supreme  court  of 
Iowa  that  the  grantor  in  such  a  case  retains  an  interest  there- 
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in  of  such  a  nature  that  it  is  not,  as  against  him,  within  the 
power  of  the  legislature  to  authorize  its  sale  by  the  munici- 
pality. *  •  •'' 

And  in  the  following  section,  Dillon  lays  down  the  general 
rule  in  the  following  language : 

*'That  while  the  general  rule  is  that  the  legislative  domin- 
ion over  the  uses  of  public  property  is  plenary,  it  is  also  true, 
as  is  more  fully  shown  elsewhere,  that  there  may  be  rights 
in  the  dedicator  or  in  the  abutting  owner  of  ^ueh  a  nature, — 
that  is,  property  rights  and  rights  resting  upon  contract, — 
that  they  cannot  be  destroyed,  and  of  which  he  can  only  be 
deprived    by    the    exercise    of    the    right    of    eminent    do- 


main. •  *  *" 


In  the  case  of  City  of  Newark  v.  Stockton,  44  N.  J.  Eq. 
179,  the  court,  (p.  186)  in  passing  upon  the  question  as  to 
whether  or  not  the  city  of  Newart  had  a  right  to  divert  the 
use  of  a  certain  tract  of  land,  acquired  by  its  inhabitants  for 
burial  purposes,  declares: 

**The  general  principle  of  law  on  the  subject  is,  that  munic- 
ipal property  is  subject  to  legislative  authority.  When 
property  is  put  in  trust  in  the  hands  of  such  a  corporation 
the  effect  is  to  prevent  the  corporation  from  perverting,  at 
its  own  will,  such  property  to  other  uses;  but  when  the  uses 
are  public,  and  not  derived  from  private  grant,  they  are 
liable  to  be  modified  or  changed,  with  the  concurrence  of  the 
law-making  power.  No  case  has  been  found  that  conflicts 
with  this  rule." 

Our  own  supreme  court,  in  the  case  of  People  v.  Walsh, 
96  111.  232,  has  recognized  the  right  of  the  legislature  to 
control  and  change  the  uses  of  property,  the  fee  of  which 
is  held  by  or  for  the  public.  In  that  case  the  right  of  the 
South  Park  commissioners  to  change  the  use  of  one  of  the 
streets  of  the  city  of  Chicago  to  a  boulevard,  was  called  into 
question  by  quo  warranto;  and  in  passing  upon  the  question 
the  court  says:  (p.  248.) 

*  *  The  fee  of  the  streets  here,  is,  on  both  sides,  stated  to  be 
in.  the  city.    That  is  to  say,  the  city,  as  the  agent  or  rep  re- 
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sentative  of  the  public,  holds  the  fee  for  the  use  of  the  pub- 
lic,— ^not  the  citizens  of  the  city  alone,  but  the  entire  public^ 
of  which  the  legislature  is  the  representative."  Citing  Chi- 
cago V,  Rumsey,  87  111.  355. 

And  on  page  250,  the  court  continuing  says,  that  **The  leg- 
islature represents  the  public.  So  far  as  concerns  the  public, 
it  may  authorize  one  use  today  and  another  and  different  use 
tomorrow.  If  the  new  use  affects  private  rights,  proceedings 
for  condemnation  may  have  to  be  invoked,  but  so  far  as  it 
affects  the  public  alone,  its  representative,  in  the  absence  of 
constitutional  restraint,  may  do  as  it  pleases." 

It  would  seem  needless  to  refer  to  other  authorities  of  thb 
same  import.  Indeed  the  doctrine  is  recognized  in  some  of 
the  cases  cited  by  counsel  for  complainant 

In  the  case  of  Price  v.  Thompson,  48  Mo.  361,  364,  365, 
cited  by  him,  the  court  says:  **The  park  (referring  to  the 
land  in  controversy)  was  public  property,  and  whether  they 
(the  town  authorities)  could  divert  it  from  its  original  use 
and  the  purpose  specified  by  the  donor  in  the  act  of  dedica- 
tion, is  the  question.  The  property  did  not  inure,  nor  was 
it  acquired  by  the  exercise  of  the  right  of  eminent  ^.omain. 
There  is  no  act  of  the  legislature  directing  what  use  shall 
be  made  of  the  corporate  property.  *  •  *" 

In  the  case  of  People  v.  Mayor,  51  111.  17,  31,  also  cited  by 
counsel  for  the  complainant,  the  supreme  court  says: 

**It  is  conceded  that  municipal  corporations,  which  exist 
only  for  public  purposes,  are  subject  at  all  times  to  the  con- 
trol of  the  legislature  creating  them,  and  have,  in  their  fran- 
chises, no  vested  right,  and  whose  powers  and  privileges  the 
creating  power  may  alter,  modify  or  abolish  at  pleasure,  as 
they  are  but  parts  of  the  machinery  employed  to  carry  on 
the  affairs  of  the  state,  over  which,  and  their  rights  and 
effects  the  state  may  exercise  a  general  superintendence  and 
control.  •  •  •" 

That  the  South  Park  commissioners  is  such  a  municipal 
corporation  has  been  expressly  held  by  our  supreme  court  in 
numerous  cases,  beginning  with  the  case  of  People  v.  Solo- 
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mon,  51  111.  37,  and  ending  with  the  West  Chicago  Park 
Commissioners  v,  McMullen,  134  111.  170. 

The  conclusion,  therefore,  seems  irresistable.  That  the 
legislature  of  the  state  of  Illinois,  in  the  absence  of  con- 
stitutional restraint,  (and  none  appears)  has  plenary  power 
to  declare,  by  legislative  enactment,  to  what  use  the  lands  in 
question  should  be  put.  In  pursuance  of  that  power  it  has 
enacted  two  laws  bearing  upon  the  subject : 

First:  The  act  of  February  24th,  1869,  (1  Priv.  Laws  of 
lU.  1869,  p.  358)  in  which  it  declares  in  section  four  (4), 
that  the  lands  in  question  ** shall  be  held,  managed  and  con- 
trolled by  them  and  their  successors  as  a  public  park,  for 
the  recreation,  health  and  benefit  of  the  public,  and  free  to 
all  persons  forever,  subject  to  such  necessary  rules  and  regu- 
lations as  shall  from  time  to  time  be  adopted  by  said  com- 
missioners and  their  successors,  for  the  well  ordering  and 
government  of  the  same." 

But  by  section  thirteen  (13)  of  the  same  act,  they  also 
authorize  the  said  board  **to  have  the  full  and  exclusive 
power  to  govern,  manage  and  direct  said  park;  *  *  *  and 
generally,  in  regard  to  said  park,  they  shall  possess  all  the 
power  and  authority  now  by  law  conferred  upon  or  pos- 
sessed by  the  common  council  of  the  city  of  Chicago,  in  re- 
spect to  the  public  squares  and  places  in  said  city.  *  •  *'* 

The  charter  of  the  city  of  Chicago,  then  in  force,  author- 
ized the  city  of  Chicago  to  take  and  hold,  purchase,  lease 
and  convey  such  real,  personal  or  mixed  estate  as  the  pur- 
poses of  the  corporation  may  require,  within  or  without  the 
limits  aforesaid. 

Section  one  (1)  charter  of  the  city  of  Chicago,  approved 
February  13,  1863,  Gary's  edition  of  laws  and  ordinances  of 
the  city  of  Chicago,  1866. 

It  would  thus  appear  that  in  the  veiy  act  which  created 
the  South  Park  commissioners  a  corporation,  power  was  given 
to  these  commissioners  to  lease  the  land  in  question. 

But  even  if  this  were  not  sufficient  to  authorize  the  South 
Park  commissioners  to  pass  an  ordinance,  under  the  terms 
80 
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of  which  they  might  turn  over  Jackson  Park  and  the  Midway 
Plaisance  to  the  World's  Columbian  Exposition,  the  defend- 
ants do  not  in  this  casei  rest  the  right  so  to  do  upon  that 
act.  They  set  up  specially  in  their  answers,  the  act  of  August 
5th,  1890,  in  ajad  by  which  (section  3)  they  are  specifically 
authorized  to  allow  the  use  of  the  same,  or  any  part  thereof, 
for  the  purposes  of  the  World's  Columbian  Exposition,  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between 
said  South  Park  commissioners  and  the  authorities  having 
the  management  of  said  exposition.  And  by  virtue  of  this 
said  authority  in  the  act  of  1890,  the  South  Park  commis- 
sioners have,  by  ordinance,  turned  over  the  grounds  in  ques- 
tion to  the  World's  Columbian  Exposition,  giving  them  full 
and  absolute  power  to  take  exclusive  possession  of  the  same 
from  the  first  day  of  October,  1892,  until  the  first  day  of 
January,  1894. 

By  virtue  of  these  acts  and  of  that  ordinance,  the  court  is 
of  the  opinion  that  the  World's  Columbian  Exposition  is  in 
lawful  possession  of  the  property,  and  had,  under  the  ordi- 
nance in  question,  the  right  to  enclose  the  property  during  that 
period  and  if  it  had  the  right  to  enclose  it,  it  has  the  right 
to  charge  an  admission  fee  on  any  days  upon  which  it  may 
be  open ;  and  has  also  the  right  to  foreclose  it  upon  the  first, 
the  last,  or  any  other  day  of  the  week,  during  the  period  men- 
tioned. 

This  right  it  need  not  rest  upon  the  police  power,  and  it 
does  not  invoke  the  same.  In  the  exercise  of  their  judgment 
as  business  men  controlling  a  stupendous  business  under- 
taking, and  acting  under  the  authority  conferred  upon  them 
by  the  legislature,  and  the  ordinance  of  the  South  Park 
commissioners,  the  directors  of  the  World's  Columbian  Ex- 
position have  deemed  it  for  the  best  interests  of  the  corpora- 
tion, that  it  be  closed  upon  Sundays;  and  in  the  exercise  of 
that  discretion,  we  are  of  the  opinion,  that  a  court  of  chan- 
cery has  no  right  to  interfere. 

This  court  is  unanimously  of  the  opinion  that  there  is  no 
religious  question  involved  in  this  case;  and  that  in  the  exer- 
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cise  of  their  sound  discretion  as  business  men,  in  ordering 
the  gates  closed  on  Sunday,  the  directors  of  that  company 
have  not  and  do  not  discriminate  between  any  classes  of 
religious  people.  Whether  we  are  or  are  not  a  Christian 
nation  is  not  the  question  in  issue  in  this  case. 

If  they  had  decided  to  keep  the  gates  of  the  exposition 
grounds  open  every  day  of  the  week,  it  would  have  been  their 
right  so  to  do;  and  in  that  event  there  would  have  been  no 
more  ground  for  the  interference  of  a  court  of  chancery  than 
there  is  at  the  present  time. 

We  are,  therefore,  of  the  opinion,  that  the  injunction  in 
this  case  should  be  dissolved,  and  are  of  the  opinion  that  if 
the  issues  presented  to  this  court  en  banc  and  heretofore 
discussed  by  us  had  been  submitted  to  the  able  and  learned 
chancellor  who  issued  the  temporary  injunction  herein,  he 
would  not  have  granted  the  same. 

The  motion  to  dissolve  the  injunction  in  this  cause  is  sus- 
tained. 

Judge  Goggin  in  his  dissenting  opinion  said: 
The  principal  question  presented  in  this  case  is  whether 
the  World's  Columbian  Exposition  by  virtue  of  its  agreement 
with  the  South  Park  Commissioners  obtained  lawful  control 
over  the  park  grounds  and  acquired  the  power  to  enclose  the 
same  with  a  fence  and  exclude  the  public  therefrom  on  the 
first  day  of  the  week  commonly  called  Sunday.  It  is  claimed 
by  the  defendants  that  the  South  Park  Commissioners  have 
the  right  to  confer  such  control  and  power  for  two  reasons: 
First,  because  they  were  authorized  so  to  do  by  section  3  of 
the  act  of  August  5,  1890,  and  second,  because  of  the  general 
powers  conferred  upon  them  by  the  act  of  February  24,  1869. 
It  is  plain,  however,  that  the  position  assumed  by  the  defend- 
ants is  not  tenable. 

First.    Section  3  of  the  act  of  August  5,  1890  is  as  follows : 

**Sec.  3.    In    case  the  site  or  sites  for  the  holding  of  the 

said  World's  Columbian  Exposition,  as  finally  located  and 

fixed  by  the  authorities  in  charge  thereof,  shall  include  the 
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whole  or  any  part  of  any  public  park  which  is  or  may  be 
tinder  the  control  and  management  of  park  commissioners, 
then  and  in  that  event  it  shall  be  competent  and  express  au- 
thority for  that  purpose  is  hereby  granted  to  the  park  com- 
missioners haying  the  control  and  management  of  such  pub- 
lic park  to  allow  the  use  of  the  same  or  any  pfirt  thereof  for 
the  purposes  of  said  World's  Columbian  Exposition  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between  the 
said  park  commissioners  and  the  authorities  having  the  man- 
agement of  said  exposition." 

It  cannot  be  doubted  that,  if  this  statute  is  valid,  its  terms 
are  broad  enough  to  confer  the  right  thus  claimed.  But  it  is 
very  plain  that  the  act  referred  to,  so  far  as  the  section  quoted 
is  concerned,  is  invalid. 

Section  22  of  Article  4  of  the  Constitution  of  1870,  pro- 
vides that  the  General  Assembly  shall  not  pass  local  or  special 
laws  in  any  of  certain  enumerated  cases,  among  which  is  a 
local  or  special  law  for  *  'granting  to  any  corporation,  associa- 
tion, or  individual,  any  special  or  exclusive  privilege,  immu- 
nity or  franchise  whatever." 

By  reference  to  the  act  in  question  it  will  be  observed  that 
it  does  not  purport  to  authorize  the  park  commissioners  to  al- 
low the  use  of  park  property  to  exposition  companies  or  asso- 
ciations generally.  The  sole  power  given  is  to  allow  the  use  of 
park  property  to  the  authorities  of  the  World's  Columbian 
Exposition,  a  particuler  corporation  or  association.  That  the 
right  to  take  possession  of  and  use  park  property  for  the  pur- 
pose of  conducting  an  exposition  or  any  other  enterprise  of  a 
private  corporation  is  a  ** privilege"  within  the  meaning  of  the 
constitution  is  too  plain  to  admit  of  dispute.  The  act  in  ques- 
tion is,  therefore,  plainly  one  granting  to  a  particular  corpor- 
ation or  association  a  special  privilege  not  granted  to  other 
corporations  or  associations,  and  unconstitutional. 

This  position  is  not  rendered  any  the  less  tenable  by  the 
fact  that  the  act  in  question  does  not  directly  grant  to  the 
exposition  authorities  the  privilege  of  taking  possession  of 
and  using  park  property,  but  simply  authorized  the  park 
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commissioners  to  grant  the  privilege.  The  right  given  by  the 
act  to  the  exposition  authorities  to  obtain  by  contract  the 
right  to  use  park  property  and  to  reap  the  benefits  of  such 
contract  would  itself  be  a  ** privilege''  within  the  meaning  of 
the  constitution.  Apart  from  this,  it  is  evident  that  what  the 
constitution  forbids  the  Legislature  to  do  directly,  it  cannot 
be  permitted  to  accomplish  by  indirection.  Being  forbidden 
to  itself  confer  by  special  law  a  special  privilege  upon  any 
corporation,  association  or  individual,  it  cannot  defeat  the 
purpose  of  the  constitution  by  authorizing  its  agents  to  confer 
that  privilege. 

But  even  were  the  act  in  question  not  in  contravention  of 
the  constitutional  provision  above  referred  to,  it  would  still 
be  invalid  for  another  reason.  While  it  may  be  true,  as  a 
general  rule,  that  the  legislature  has  such  power  over  munic- 
ipal corporations  that  it  may  direct  land  purchased  for  park 
purposes  to  be  diverted  to  other  uses,  yet  that  power  can  only 
be  lawfully  exercised  in  accordance  with  the  limitations  im- 
posed upon  the  legislature  by  the  constitution..  Upon  con- 
sideration of  the  various  provisions  of  the  constitution,  it  will 
be  found  that  it  contains  no  warrant  for  an  act  of  the  legis- 
lature which  purports  to  authorize  a  municipal  corporation 
to  surrender  control  of  park  lands  to  a  private  corporation 
for  the  purpose  of  carrying  on  a  private  business  or  enter- 
prise. 

That  the  legislature  has  no  power  under  the  constitution  to 
grant  to  corporate  authorities  the  right  of  taxation  for  any 
other  than  corporate  purposes  is  well  settled:  Constitution 
of  1848,  sec.  5,  Art.  9 ;  Constitution  of  1870,  sees.  1,  9  and  10, 
Art.  9 ;  Harvard  v.  Si.  Clair,  etc.,  Drainage  Co.,  51  111.  130 ; 
Board  of  Trustees  of  Schools,  etc.,  v.  People  ex  rel.  Toledo,  etc. 
Vy.  Co.,  63  111.  229 ;  Sleight  v.  The  People,  etc.,  for  use  of  Viel- 
ler  Township,  74  111.  47 ;  People  ex  rel.  Cairo  &  St.  Louis  Ry. 
Co.  V.  Dupuyt,  71  111.  651 ;  People  ex  rel.  Cairo  &  St.  Louis 
R.  R.  Co.  V.  Trustees  of  Schools,  78  111.  136 ;  Board  of  Super- 
visors of  Livingston  Co.  v.  Weider,  64  111.  427. 

It  is  plain,  therefore,  that  if  the  legislature  had  authorized 
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the  South  Park  Commissioners  to  levy  taxes  for  the  purpose 
of  purchasing  land  and  had  declared  that  the  land  thus  pur- 
chased should  be  turned  over  to  the  World's  Columbian  Ex- 
position authorities  to  be  used  in  the  manner  in  and  for  the 
purpose  for  which  it  is  now  being  used,  no  one  would  have 
the  hardihood  to  contend  that  such  an  act  of  the  legislature 
would  have  any  validity.  Taxation  by  any  municipal  corpor- 
ation for  the  purpose  of  raising  money  to  aid  a  private  cor- 
poration in  carrying  on  a  show  or  exhibition  to  which  the 
public  are  admitted  only  upon  paying  an  admission  fee,  which 
fee  is  to  belong  to  such  corporation,  is  clearly  taxation  for  a 
purpose  not  corporate.  Livingston  Co.  v.  Weider,  64  111.  427 ; 
People  V.  Dupuyt,  71  111.  651 ;  People  v.  Trustees,  78  111.  136. 

In  People  v.  Trustees,  78  111.  136,  the  question  arose  whether 
the  legislature  could,  under  the  Constitution  of  1848,  author- 
ize the  trustees  of  schools  of  a  township  to  subscribe  for  the 
capital  stock  of  a  railroad  company  and  levy  taxes  to  pay 
for  the  same.    The  court  in  deciding  the  case  said : 

**It  is  urged  by  appellees,  that  Art.  IX,  Sec.  5,  of  that 
Constitution,  prohibited  the  general  assembly  from  confer- 
ring that  power  on  such  a  body;  that  the  creation  of  such  a 
debt,  and  the  levy  of  such  a  tax,  is  not  for  a  corporate  pur- 
pose. That  section  provides  that  *the  corporate  authorities 
of  counties,  townships,  school  districts,  cities,  towns  and  vil- 
lages may  be  invested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes.'  This  clause  was  manifestly  in- 
tended to  limit  the  legislative  power  in  conferring  authority 
on  corporate  bodies  as  assess  and  collect  taxes." 

Without  any  provision  in  the  constitution  on  the  subject, 
the  general  assembly  have  the  power  to  impose  taxes  as  they 
may  choose.  They  could  impose  a  tax  on  one  species  of  prop- 
erty, and  exempt  another.  They  could  fix  the  mode  of  ascer- 
taining and  the  manner  of  its  imposition  as  they  might  choose, 
if  the  power  was  not  limited,  and  the  mode  prescribed  in  the 
fundamental  law.  This  was,  then,  most  clearly  a  limitation 
of  legislative  power. 

Had  this  restriction  not  been  imposed,  the  general  assem- 
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bly  could  have  empowered  any  of  these  quasi  corporations  or 
municipalities  to  levy  and  collect  taxes  for  any  purpose, 
whether  germane  to  the  object  of  its  organization,  or  for  other 
purposes.  They  could  have  authorized  a  school  district  to 
levy  and  collect  a  tax  to  build  a  court  house,  a  jail,  bridge, 
or  other  county  object;  or  a  school  township  or  district  to 
erect  a  poor  house  and  maintain  the  paupers  of  the  county. 

These  school  townships  were  created  and  are  continued  for 
school  purposes  alone,  and  not  for  municipal  purposes.  They 
are  only  intended  to  establish  schools,  and  loan  and  manage 
the  school  fund  of  the  township,  and  pay  the  teachers  of 
schools  taught  in  their  jurisdiction.  This  is  the  purpose  of 
their  organization.  They  were  not  created  to  exercise  any  of 
the  functions  of  government,  and  hence  are  not  municipal  in 
their  nature  or  purpose,  nor  are  they  provided  with  the  offi- 
cers or  the  power  to  exercise  the  functions  of  government. 
Cities,  towns  and  villages  are  endowed  with  such  powers  and 
are  created  and  maintained  for  their  exercise.  Their  very  ob- 
ject is  to  aid  in  the  government  of  the  people.  And  such  is 
true,  in  a  more  limited  sense,  of  counties  But  none  of  these 
functions  are  conferred  upon  school  townships  or  districts, 
but  their  creation  is  purely  to  aid  in  the  great  scheme  of  ac- 
complishing universal  education. 

The  body  of  men  who  framed  the  constitution  must  be  sup- 
posed to  have  known  the  meaning  of  the  language  employed, 
and  they  must  have  believed  that  it  would  be  understood  in  its 
ordinary  sense,  and  they  must  have  supposed  it  would  receive 
a  reasonable  interpretation  and  a  practical  application  in  the 
administration  of  government.  When,  therefore,  they  used 
the  language  *for  corporate  purposes,'  they  supposed  that,  if 
any  question  arose  in  the  construction  of  this  clause,  the  leg- 
islative, executive  or  judicial  department  of  the  state,  which 
was  required  to  apply  its  principles,  would  look  and  see  what 
was  the  object  of  the  creation  of  the  body,  and  limit  it  to  that 
purpose.  They  did  not,  on  the  one  hand,  expect  that  there 
would  be  an  effort  to  push  the  construction  to  the  extent  that 
it  would  embrace  all  purposes  which  might,  by  possibility,  be 
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brought  in  the  corporate  power.  Nor  yet,  on  the  other  hand, 
to  so  contract  and  narrow  the  construction  ss  to  exclude  pur- 
poses that  are  embraced  in  their  charters,  but  which  may  not 
be  strictly  germane  to  corporations  of  that  character;  but 
that  it  would  be  held  to  authorize  the  exercise  of  the  power, 
when  the  body  is  created  for  specified  public  purposes,  al- 
though of  a  mixed  character ;  as,  if  these  school  townships  had 
been  empowered,  in  addition  to  the  duties  imposed  upon  them, 
to  locate,  open  and  maintain  roads  in  the  limits  of  their  terri- 
tory, then  they  could  have  been  empowered  to  levy  a  tax  for 
the  maintenance  of  roads,  as  that  would  have  been  a  corporate 
purpose. 

But  school  townships  are  not  invested  with  such  powers 
over  roads,  and  hence  they  cannot  be  invested  with  authority 
to  assess  and  collect  a  road  tax,  nor  can  they  be  until  one  of 
the  purposes  of  its  existence  shall  be  to  repair  the  roads  in  the 
township.  To  give  any  other  construction  would  be  to  abrogate 
and  wholly  disregard  this  provision.  To  say  that  because  the 
general  assembly  confers  the  power  to  levy  a  tax  for  any 
purpose,  the  law  of  the  organization  for  such  body  is  thereby 
changed,  and  the  tax*  is  for  a  corporate  purpose,  would  be  to 
render  this  restriction  wholly  nugatory.  We  fail  to  compre- 
hend the  force  of  such  reasoning,  and  we  must  give  some 
effect  to  this  constitutional  provision.  Although  that  consti- 
tution has  ceased  to  be  a  rule  for  the  guidance  of  the  depart- 
ments of  government,  still  all  laws  adopted  whilst  in  force, 
and  all  rights  acquired  under  it,  must  be  tried  by  and  en- 
forced as  though  it  was  in  full  vigor. 

Had  the  construction  contended  for  by  appellant  been 
what  was  intended,  why  not  have  simply  said  that  these 
bodies  might  be  invested  with  power  to  *  assess  and  collect 
taxes?'  Or  why  insert  any  provision  on  the  subject  and  let 
the  power  of  the  general  assembly  remain  unrestricted? 
That  strikes  us  as  the  more  natural  and  reasonable  course  that 
would  have  been  pursued.  Tested  by  these  rules,  the  subscrip- 
tion by  a  school  township  or  school  district  for  the  stock  in  a 
railroad  company  or  the  levy  of  a  tax  to  raise  the  money  to 
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pay  for  the  same,  cannot  be  held  to  be  a  corporate  puri)ose. 
Such  a  tax  in  nowise  aids  or  promotes  education,  for  which 
such  bodies  are  created.  And  this  is  the  construction  given 
to  this  clause  in  the  cases  of  Trustees  of  Schools,  etc.,  v.  Toledo, 
Wabash  and  Western  Railway  Compamf,  63  111,  299>  and 
People  ex  rel.  v.  Dupuyt,  71  III.  651,  when  the  same  question 
was  before  the  court  as  is  presented  by  this  record." 

In  view  of  what  is  thus  said  by  the  court  in  the  case  cited, 
it  is  plain  there  can  be  no  sound  foundation  for  the  contention 
that  the  holding  of  an  exposition  or  other  exhibition  under 
the  control  of  a  private  corporation  involving  the  fencing  up 
of  park  property  and  the  exclusion  of  the  public  therefrom, 
excepting  upon  the  payment  of  an  admission  fee,  is  a  **  cor- 
porate" purpose  of  park  commissioners  such  as  the  South 
Park  Commissioners,  who  are  organized  as  a  corporation  for 
the  purpose  of  acquiring  lands  to  be  *'held,  managed  and  con- 
trolled by  them  and  their  successors  as  a  public  park,  for  the 
recreation,  health  and  benefit  of  the  public,  and  free  to  all 
persons  forever."  It  is,  on  the  contrary,  a  purpose  in  direct 
conflict  with  the  object  for  which  the  corporation  known  as  the 
South  Park  Commissioners  was  brought  into  being.  Hence 
a  legislative  act  authorizing  a  tax  to  be  levied  for  the  benefit 
of  such  an  exposition  or  exhibition  would  be  unconstitutional 
and  void. 

If,  then,  the  legislature  has  no  power  to  authorize  park 
commissioners  to  levy  taxes  for  the  purpose  of  purchasing 
property  to  be  donated  or  turned  over  to  a  private  corpora- 
tion to  be  used  by  it  for  a  purpose  not  corporate,  it  follows 
necessarily  that  it  cannot  direct  that  land  already  purchased 
by  money  raised  by  taxation  for  corporate  purposes  shall  be 
thus  donated  or  turned  over.  To  permit  such  a  power  to  be 
exercised  would  allow  that  to  be  done  indirectly  which  cannot 
be  done  directly. 

It  is  manifest,  therefore,  that  the  inhibition  of  the  constitu- 
tion against  acts  of  the  legislature  purporting  to  confer  upon 
municipal  corporations  the  power  to  levy  taxes  for  purposes 
not  corporate,  carries  with  it  necessarily  a  like  inhibition 
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against  any  legislative  act  permitting  money  or  property  ob- 
tained from  the  people  by  taxation  to  be  diverted  to  a  purpose 
not  corporate. 

The  act  referred  to  for  both  the  reasons  suggested  is,  there- 
fore, unconstitutional  and  void. 

Second.  The  act  of  February  24,  1869,  declares  that  the 
park  lands,  **^hall  be  held,  managed  and  controlled  by  them 
(i.  e.,  the  park  commissioners)  and  their  successors,  as  a  pub- 
lic park,  for  the  recreation,  health  and  benefit  of  the  public, 
and  free  to  all  persons  forever,  subject  to  such  necessary  rulea 
and  regulations  as  shall,  from  time  to  time,  be  accepted  by 
said  commissioners  and  their  successors  for  the  well  ordering^ 
and  government  of  the  same;"  and  it  further  provides  that 
they  shall  '*have  full  and  exclusive  power  to  govern,  manage 
and  direct  said  park  •  •  •  and,  generally,  in  regard  to 
said  park  they  shall  possess  all  the  power  and  authority  now 
by  the  law  conferred  upon  or  possessed  by  the  common  coun- 
cil of  the  city  of  Chicago  in  respect  to  public  squares  and 
places  in  said  city.  '*  As  the  charter  of  the  city  of  Chicago  then 
in  force  authorized  it  to  take  hold,  purchase,  lease  and  convey 
such  real  estate  as  the  purposes  of  the  corporation  may  re- 
quire, it  is  claimed,  as  a  sequence,  that  the  park  commission- 
ers had  the  power  to  lease  the  park  land  to  the  authorities  of 
the  World's  Columbian  Exposition. 

If  the  park  commissioners  had  purchased  land  for  park  or 
other  corporate  purposes  which  they  could  use  for  such  lawful 
purpose  and  at  the  same  time  increase  their  revenues  by  such 
partial  leasing  of  the  same  as  would  not  interfere  with  its  use 
for  the  corporate  purpose  for  which  it  was  intended,  it  is 
probable  that  such  partial  leasing  might  be  tolerated,  upon 
the  same  principle  that  a  corporation  having  had  power  ta 
hold  so  much  real  estate  as  may  be  necessary  for  the  trans- 
action of  its  business,  and  becoming  the  owner  of  a  larger 
building  than  it  needs,  may  lawfully  lease  the  portion  thereof 
which  it  does  not  need. 

But  such  is  not  this  case.  Here  the  land  turned  over  to  the 
exposition  authorities  was  not  land  not  needed  by  the  park 
commissioners  for  the  corporate  purposes,  but  land  included 
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in  a  park  which,  at  the  time  it  was  thus  turned  over,  was  in 
use  as  such  and  open  to  the  public.  Its  turning  over,  further- 
more, involved  to  a  large  extent,  the  destruction  of  its  trees 
and  other  ornaments  which  enhanced  its  usefulness  as  a  public 
park  **for  the  recreation,  health  and  benefit  of  the  public." 

Again,  so  much  of  the  act  last  referred  to  as  purports  to 
confer  upon  the  park  commissioners  "all  the  power  and  au- 
thority now  by  the  law  conferred  upon  or  possessed  by  the 
common  council  of  the  city  of  Chicago  in  respect  to  public 
squares  and  places  in  said  city,"  must  be  so  construed  as  to  be 
consistent  with  the  other  parts  of  the  act.  To  lease  a  public 
park  to  a  private  corporation  is  manifestly  inconsistent  with 
its  being  **held,  managed  and  controlled  •  •  •  as  a  pub- 
lic park  for  the  recreation,  health  and  benefit  of  the  public 
and  free  to  all  persons  forever."  The  power  and  authority  to 
be  exercised  by  the  park  commissioners,  therefore,  is  such 
power  and  authority  as  is  consistent  with  the  holding  and 
managing  of  the  property  **as  a  public  park  for  the  recreation, 
health  and  benefit  of  the  public  and  free  to  all  persons  for- 
ever." It  is  a  self-evident  propositiion  that  property  cannot 
be  **held,  managed  and  controlled  •  •  *  as  a  public 
park  for  the  recreation,  health  and  benefit  of  the  public  and 
free  to  all  persons  forever,"  and  at  the  same  time  be  leased 
to  a  private  corporation  with  power  to  exclude  the  public 
thereform. 

Apart  from  this  it  is  clear  that  even  the  city  council  of  the 
city  of  Chicago  would  have  no  power,  by  a  lease  or  otherwise, 
to  divert  a  public  square  or  other  place  to  a  use  that  was  not 
corporate.  The  evident  meaning  of  the  legislature,  by  giving 
park  commissioners  *  *  all  the  power  and  authority  now  by  law 
conferred  upon  orpossessed  by  the  common  council  of  the  city 
of  Chicago  in  respect  to  public  squares  and  places  in  said 
city,"  was  not  to  give  them  power  to  lease  such  property  to 
private  individuals  for  noncorporate  purposes,  but  simply  to 
authorize  them  to  exercise  the  same  general  power,  super- 
vision and  control  as  is  generally  exercised  by  the  corporate 
authorities  of  cities  over  similar  property. 

Finally,  what  is  above  said,  with  respect  to  the  act  of 
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Aujnist  5,  1890,  is  in  part  equally  applicable  to  the  attempt  to 
construe  the  law  of  February  24,  1869,  as  giving  the  park 
commissioners  power  to  lease  the  park  lands  to  the  exposition 
authorities.  The  park  commissioners,  having  no  power  to 
levy  taxes  for  other  than  corporate  purposes,  are  not  author* 
ized,  after  having  levied  taxes  and  purchased  property  with 
the  money  collected,  to  divert  that  property  to  a  non-corpor- 
ate purpose  and  thus  do  indirectly  what  the  constitution  for- 
bids to  be  done  directly. 

I  am,  therefore,  clearly  of  the  opinion  that  the  action  of  the 
South  Park  Commissioners  in  turning  the  park  lands  over  to 
the  authorities  of  the  World's  Columbian  Exposition  was 
without  sanction  of  law  and  that  it  was  flagrant  disregard  of 
the  constitution  of  this  state.  Being  of  that  opinion  I  cannot 
permit  myself  to  enter  an  order  in  this  case  giving  to  such 
action  judicial  sanction. 

The  point  is  made  that  this  suit  can  not  be  maintained  in 
the  name  of  the  complainant,  but  that  only  the  attorney-gen- 
eral can  maintain  such  a  bill.  I  do  not  regard  the  authorities 
cited  by  counsel  for  defendants  as  sustaining  their  position. 
However  this  may  be,  in  the  absence  of  a  decision  of  the  su- 
preme court  of  this  state  directly  in  point,  I  am  not  willing 
to  lay  down  a  rule  by  which  the  success  of  a  private  corpora- 
tion in  seizing  upon  and  holding  a  public  park  and  excluding 
the  public  therefrom  will  be  made  to  depend  solely  upon  the 
whim,  caprice,  dishonesty  or  ignorance  of  the  individual  who 
may  for  the  time  being  happen  to  fill  the  oflfiee  of  attorney- 
general.  But  this  suit  though  not  instituted  in  the  name  of 
the  attorney-general,  has  his  express  sanction,  and  this  I  re- 
gard as,  in  any  event,  sufficient. 

The  complainant,  therefore,  would,  in  my  opinion  be  en- 
titled to  an  injunction  restraining  the  authorities  of  the 
World's  Columbian  Exposition  from  excluding  him  from  the 
park  land  on  any  day  or  from  demanding  from  him  the  pay- 
ment of  an  admission  fee  at  any  time.  All  he  has  asked,  how- 
ever, is,  in  effect,  that  the  expo»<ltion  authorities  be  enjoined 
from  excluding  the  public  from  the  park  grounds  on  Sunday, 
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and  that  is  all  the  court  granted.  The  fact  that  he  asl?s  for 
less  than  he  is  entitled  to  can  not  be  successfully  urged  by  the 
defendants  as  a  reason  for  refusing  him  any  relief  at  all.  It 
would  be  an  unheard  of  proceedinsr  to  deny  a  complainant 
any  relief,  because  his  rights  were  more  extensive  than  those 
which  he  chose  to  assert. 

ITie  motion  to  dissolve  the  injunction  must,  therefore,  be 
denied. 


(Criminal  Court  of  Cook  Cour^ty.) 

People  of  the  State  of  Illiiiois 

vs. 
Gustave  Myers. 

(July  11,  1908.) 

1.  PKBjrmT — Indictment — Alleging    Substance    of    False    Testi- 

mony. In  an  indictment  for  perjury  it  is  insufficient  to  set  out 
the  substance  of  the  alleged  false  testimony. 

2.  Indictment — Cebtainty  of.     In  criminal  pleading  the  highest  de- 

gree of  certainty  is  always  required. 

3.  Pebjubt — Indictment  Based  on  False  Statement  of  Witness 

to  Effeot  that  He  Did  Not  Remembeb.  An  indictment  for 
perjury  can  be  predicated  upon  the  false  statement  of  a  witness 
that  he  did  not  remember  a  certain  fact  The  difficulty  lies 
only  in  the  making  of  the  proof. 

4.  Same — Sufficiency  of  Indictment  as  to  Matebiality  of  Testi- 

mony* An  indictment  for  perjury  must  allege  that  the  alleged 
false  testimony  was  material  to  the  issue  or  point  in  question. 
It  is  insufficient  to  merely  allege  that  it  was  material. 

5.  Same — Matebiality  of  Testimony  as  to  Effect  Pboduced  by  Li- 

bel. A  witness  may  testify  as  to  the  impression  produced  upon 
him  by  a  libel  and  such  testimony  is  material. 

6.  Same — Matebiality  of  Impbopeb  Cbosb  Examination.    Where  a 

witness  is  cross-examined  with  respect  to  matters  not  germane 
to  the  direct  testimony,  perjury  cannot  be  assigned  on  such 
cross  examination. 

Motion  to  quash  indictment  for  perjury.    No.  87,430. 
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Statement  op  Facts. 

The  defendant  was  indicted  for  perjury,  alleged  to  have 
l)een  committed  in  a  libel  suit.  The  indictment  consisted  of 
three  counts.    Count  I  alleged : 

That  heretofore,  to-wit,  on  the  second  day  of  March,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred  and  eight,  at 
Chicago  *  *  •  in  the  municipal  court  of  Chicago,  in  the 
said  county  of  Cook,  the  Honorable  William  N.  Cottrell, 
judge  of  said  municipal  court  of  Chicago,  presiding  in  a  cer- 
tain judicial  proceeding,  to-wit,  a  certain  issue  between  one 
Robert  D.  Lay  and  Gustave  Myers,  late  of  *  *  *  in  a  cer- 
tain plea  of  trespass  on  the  case,  wherein  the"*  said  Robert  D. 
Lay  was  plaintiff  and  the  said  Gustave  Myers  was  defend- 
ant, to-wit,  a  certain  suit  for  alleged  damages  to  the  amount 

■ 

of  $1,000  and  no  more,  resulting  from  the  alleged  composi- 
tion and  publication  by  the  said  Gustave  Myers  of  and  con- 
cerning the  said  Robert  D.  Lay,  in  a  certain  printed  pam- 
phlet, which  said  pamphlet  was  then  and  there  introduced  and 
received  in  evidence  as  an  exhibit,  to-wit,  plaintiff's  Exhibit  B, 
on  the  trial  of  said  cause,  on  behalf  of  the  said  Robert  D.  Lay, 
a  certain  alleged  false,  scandalous,  malicious  and  defamatory 
libel,  came  on  to  be  tried  in  due  form  of  law,  and  was  then  and 
there  in  the  city  of  Chicago  in  the  county  of  Cook  aforesaid 
duly  tried  before  the  said  William  N.  Cottrell,  judge  of  said 
municipal  court  of  Chicago  so  presiding  as  foresaid,  upon 
which  said  trial  the  said  Gustave  Myers  then  and  there  ap- 
peared as  a  witness  for  and  on  his  own  behalf,  to-wit,  on 
behalf  of  the  said  Gustave  Myers,  defendant  in  the  plea 
aforesaid,  and  was  then  and  there  duly  sworn  in  due  form 
of  law  by  Harry  S.  Holmberg.  deputy  clerk  of  the  said  mu- 
nicipal court  of  Chicago,  that  the  evidence  which  he,  the 
said  Gustave  Myers  should  give  to  the  court  there  touching 
the  matters  then  in  question  between  the  said  parties,  should 
be  the  truth,  the  whole  truth  and  nothing  but  the  truth,  he, 
the  said  Harry  S.  Holmberg,  deputy  clerk  as  aforesaid,  then 
and  there  had  full  power  and  authority  to  administer  said 
oath  to  the  said  Gustave  Myers  in  that  behalf,  and  the  said 
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municipal  court  of  Chicago  so  presided  over  by  the  said 
William  N.  Cottrell,  judge  as  aforesaid,  then  and  there  had 
jurisdiction  to  the  amount  of  $1,000  of  the  parties  to  and  the 
subject-matter  of  said  cause  to  the  amount  of  $1,000. 

And  the  jurors  first  aforesaid,  upon  their  oaths  further 
present  that  at  and  upon  the  trial  of  said  issue  so  joined  be- 
tween the  said  parties  as  aforesaid,  it  then  and  there  became 
and  was  a  material  question  whether  he,  the  said  Gustave 
Myers,  was  the  author  of  said  alleged  libel  contained  in  said 
pamphlet  introduced  and  received  in  evidence  on  behalf  of 
the  plaintiff  in  said  cause  as  plaintiff's  Exhibit  B,  as  afore- 
said ;  and  whether  or  not  he,  the  said  Gustave  Myers,  had  at 
any  time  theretofore  received  copies  of  said  alleged  libel. 

And  the  jurors  first  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  the  said  Gustave  Myers,  being  so 
sworn  as  aforesaid,  not  regarding  the  laws  of  this  state,  but 
contriving  and  intending  to  prevent  the  due  course  of  law 
and  justice,  and  unjustly  to  aggrieve  the  said  Robert  D. 
Lay,  the  plaintiff  in  the  said  issue,  and  to  deprive  him  of 
the  benefit  of  his  suit  then  in  question,  and  to  subject  him 
then  and  there  on  tho  trial  of  said  issue  to  sundry  heavy 
costs  and  expenses,  upon  his  oath  aforesaid,  falsely,  feloni- 
ously, corruptly,  wilfully,  knowingly  and  maliciously,  be- 
fore the  said  William  N.  Cottrell,  judge  as  aforesaid,  did 
then  and  there,  to-wit,  on  the  5th  day  of  March,  in  the  year 
of  our  Lord,  one  thousand  nine  hundred  and  eight,  depose 
and  swear,  among  other  things,  in  substance  as  follows : 

**I  am  not  the  author  of  that  paragraph"  (meaning  and 
intending  thereby  to  say  that  he,  the  said  Gustave  Myers, 
was  not  the  author  of  said  alleged  libel  contained  in  said 
pamphlet  introduced  and  received  in  evidence  on  the  trial 
of  said  cause  as  plaintiff's  Exhibit  B,  as  aforesaid).  **I  never 
have  received  the  copies  that  you  speak  of.  I  never  have 
received  them"  (meaning  and  intending  thereby  to  say  that 
he,  the  said  Gustave  Myers,  had  never  at  any  time  thereto- 
fore received  any  printed,  written  or  other  copies  of  said 
alleged  libel  contained  in  said  pamphlet  introduced  and  re- 
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ceived  in  evidence  on  the  trial  of  said  cause  as  plaintiff's 
Exhibit  B,  as  aforesaid),  which  testimony  was  false,  etc. 

Count  II  alleged  that  the  defendant  deposed  ''in  sub- 
stance" that  he  **did  not  remember  where  he  *  *  *  had 
first  seen  the  said  pamphlet  introduced  and  received  in  evi- 
dence on  the  trial  of  said  cause  as  plaintiff's  Exhibit  B,  as 
aforesaid  j  •  *  •  that  he,  *  *  *  did  not  then  and  there 
remember  whether  or  not  he,  *  •  *  had  caused  said  al- 
leged libel  contained  in  said  pamphlet  introduced  and  re- 
ceived in  evidence  on  the  trial  of  said  cause  as  plaintiff's 
Exhibit  B,  as  aforesaid,  to  be  printed  by  the  Hill  Printing 
Company  in  Toledo,  Ohio,  in  the  month  of  October,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred  and  seven; 

*  •  •  that  he,  •  •  *  did  not  then  and  there  remember 
how  many  times  he,  •  •  •  had  before  then  met  one 
John  N.  Hill,  the  person  who  had  printed  or  caused  to  be 
printed  said  alleged  libel  contained  in  said  pamphlet  intro- 
duced and  received  in  evidence  in  said  cause  as  plaintiff's 
Exhibit  B,  as  aforesaid;  •  •  •  that  he,  •  •  •  did  not 
then  and  there  remember  whether  or  not  he,  •  •  •  had 
met  said  John  N.  Hill  in  Toledo,  Ohio;     •     •     •     that  he 

*  *  •  did  not  then  and  there  remember  whether  or  not 
he  *  •  •  had  delivered  to  said  John  N.  Hill  at  his  place 
of  business  in  the  city  of  Toledo  in  October,  in  the  year  of 
our  Lord,  one  thousand  nine  hundred  and  seven,  or  at  any 
other  time,  a  manuscript  of  said  alleged  libel  contained  in 
said  pamphlet  introduced  and  received  in  evidence  on  the 
trial  of  said  cause,  as  plaintiff's  Exhibit  B,  as  aforesaid,  or 
which  contained  in  substance  the  same  alleged  libel  afore- 
said ;  •  •  •  that  he  •  •  •  did  not  then  and  there  re- 
member whether  or  not  he,  •  •  •  had  paid  to  John  N. 
Hill  any  money  for  printing  the  said  alleged  libel  contained 
in  said  pamphlet  introduced  and  received  in  evidence  as 
plaintiff's  Exhibit  B,  as  aforesaid;  •  •  •  that  he,  *  •  • 
did  not  then  and  there  remember  whether  or  not  he,  •  •  • 
had  ever  before  then  seen  a  certain  printer's  proof  of  said 
printed  pamphlet  containing  said  alleged  libel,  which  said 
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printer's  proof  had  on  the  trial  of  said  cause  been  intro- 
duced and  received  in  evidence  on  the  part  of  the  said  plain- 
tiff as  an  exhibit,  to-wit,  plaintiff's  Exhibit  E;  •  •  • 
that  he  •  •  •  did  not  then  and  there  remember  whether 
or  not  he  •  •  •  had  seen  said  printer's  proof  introduced 
and  received  in  evidence  on  the  trial  of  said  cause  as  plain- 
tiff's Exhibit  E,  as  aforesaid,  in  the  place  of  business  of  the 
said  Hill  Printing  Company,  in  October,  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  seven,  in  the  city  of 
Toledo,  Ohio;  •  •  •  that  he  *  *  *  then  and  there 
could  not  say  whether  or  not  certain  writings,  to-wit,  the 
words  'recognize  the  district  of  Columbia,'  then  and  there 
appearing  upon  said  printer's  proof,  to-wit,  said  Exhibit  E, 
were  in  the  handwriting  of  him,  the  said  Gustavo  Myers," 
which  testimony  was  false,  etc. 

Count  III  alleged  that  in  a  certain  action  at  law  the  said 
defendant  "was  charged  by  the  said  Robert  D.  Lay,  in  sub- 
stance, with  having  theretofore  maliciously  written,  pub- 
lished and  circulated  a  certain  alleged  libelous  statement  of 
and  concerning  the  said  Robert  D.  Lay  in  a  certain  printed 
pamphlet  entitled  *The  Crime  of  a  Life  Insurance  Company,' 
and  which  said  alleged  libelous  statement  was  and  is  in 
words  and  figures  as  follows,  to-wit:  *  Robert  D.  Lay,  the 
secretary  of  the  company,  is  a  young  man  and  is  said  to  be 
a  relative  of  Mr.  E.  A.  Shedd,  one  of  the  principal  owners 
of  this  company.  According  to  the  National  Life's  sworn 
statement  to  the  insurance  department  of  the  state  of  Minne- 
sota, Mr.  Lay's  salary  is  given  as  $4,000  per  annum.  Stilly 
it  is  reported  that  when  asked  by  a  friend  a  short  time  ago 
what  his  salary  was,  he  replied  that  he  was  making  $12,000  a 
year  OUT  OP  IT ;  '  and  in  and  by  which  alleged  libelous  state- 
ment the  said  Robert  D.  Lay  in  said  cause  further  alleged 
and  contended,  in  substance,  that  the  said  Gustave  Myers 
falsely  and  maliciously  intended  and  meant  to  and  did  state 
and  charge  that  the  said  Robert  D.  Lay  had  theretofore 
stated  and  admitted,  and  that  the  fact  was,  that  he,  the  said 
Robert  D.  Lay,  had  surreptitiously  and  unlawfully,  while 
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acting  as  the  secretary  of  a  certain  life  insurance  company, 
to-wit,  the  National  Life  Insurance  Company  of  the  United 
States  of  America,  appropriated  from  the  funds  of  said  com- 
pany $8,000  in  excess  of  his  salary  per  annum." 

That  the  said  defendant  was  called  as  a  witness  in  his 
own  behalf  and  testified  as  follows: 

Q.  Are  you  acquainted  with  A.  M.  Andrews  t 
A.  Yes,  sir. 

Q.  How  long  have  you  known  himt 
A.  Three  years. 

Q.  I  will  ask  you  to  state  whether  at  any  time  Andrews 
had  a  conversation  with  you  in  which  the  salary,  earnings 
or  income  of  Robert  D.  Lay,  .the  secretary  of  the  National 
Life  Insurance  Company,  was  under  discussion  9  Answer 
yes  or  no. 

''A-  Yes. 

*^Q,  When  was  that,  about  t 
A.  It  was  shortly  after  I  resigned  from  the  National  Life. 
Q.  We  don't  know  when  you  resigned  from  the  National 
Life;  tell  us  about  the  month. 

''A.  It  must  have  been  either  the  latter  part  of  1906  or 
tlie  early  part  of  1907. 

''Q.  The  latter  part  of  1906  or  the  early  part  of  1907 1 

*'A.  I  think  so,  yes,  sir. 

''Q.  That  is  as  close  as  you  can  fix  the  time  9 

^*A.  For  the  present. 

**Q.  Where  did  this  conversation  take  placet 

"A.  At  his  office. 

''Q.  Where  was  his  office  t 

"A.  In  the  Woman's  Temple  building. 

**Q.  Who  were  present  at  this  meeting  t 

*'A.  Just  he  and  me. 

^'Q.  You  and  him! 

**A.  Yes,  sir. 

**Q.  Now,  what,  if  anything,  did  Andrews  say  to  you,  in 
regard  to  the  salary  of  Robert  D.  Lay! 

'*A.  He  said,  *Gus,  what  is  Lay's  salary!'  and  I  told  him 
that  I  understood  it  to  be  $4,000  a  year. 
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^'Q.  Well,  what  did  he  sayt    Go  on. 

**A.  I  can't  state  what  he  said. 

"Q.  Well,  if  you  can't  state,  then  step  off;  don't  you 
knowt 

**A.  Well,  excepting  it  is  vile  what  he  said  in  connection 
with  the  exact  statement. 

**Q.  Will  you  please  say  what  he  said,  or  say  that  you 
don't  want  to  say  it,  or  do  whatever  you  please  about  itt 

"A.  Why,  he  said,  he  told  me  *I  asked  him  some  time  ago 
what  he  was  getting  and  he  told  me  he  was  making  $12,000 
a  year  out  of  it.' 

**Q.  Is  that  all  the  conversation  that  you  remember! 

'*A.  No. 

'*Q.  Well,  tell  us  something  more;  go  on. 

'•A.  He  said  to  me  'Myers  was  usually  serious,' — ^will  you 
please  read  the  question  again? 

**Q.  Tell  us  what  he  said  to  you  in  regard  to  Lay's  salary. 
Have  you  stated  it  allt 

**A.  Yes,  as  far  as  the  salary  is  concerned,  about  all,  yes. 

**Q.  Very  well;  that  is  all  I  wanted  to  know.  Mr.  Myers, 
I  will  ask  you  to  look  at  the  passage  in  the  pamphlet  marked 
Plaintiff's  Exhibit  B,  at  the  bottom  of  page  21.  Have  you 
seen  it  before  t 

**A.  Yes. 

'*Q.  Did  you  read  it! 

''A.  Yes. 

'*Q.  State  to  the  court  what  impression  the  reading  of  it 
made  upon  you  as  to  whether  it  was  intended  to  charge 
Robert  D.  Lay  with  surreptitiously  and  unlawfully  appro- 
priating from  the  funds  of  the  company  $8,000  in  excess  of 
his  salary  f 

''A.  It  made  no  such  impression. 

*'Q.  State  whether  or  not,  in  your  opinion,  the  language 
is  or  is  not  compatible  with  perfect  honesty  on  the  part  of 
Lay. 

''A.  Yes. 

**Q.  Have  you  read  the  whole  of  the  pamphlet  f 

"A.  Yes." 
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That  on  cross-examination  the  defendant  testified  that  he 
"did  not  then  and  there  remember  where  he  had  first  seen 
the  said  pamphlet  containing  the  alleged  libelous  paragraph 
aforesaid,  and  the  said  Gustave  Myers,  having  taken  said 
lawful  oath  as  aforesaid,  did  further  unlawfully,  wilfully, 
corruptly,  falsely,  knowingly  and  feloniously  then  and  there 
depose,  swear  and  testify  in  substance,  among  other  things, 
that  he,  the  said  Gustave  Myers,  did  not  then  and  there  re- 
member whether  or  not  he  had  caused  the  alleged  libelous 
paragraph  aforesaid  to  be  printed,  and  that  he  did  not  then 
and  there  remember  whether  or  not  he  had  caused  the  al- 
leged libelous  paragraph  to  be  printed  by  the  Hill  Printing 
Company  in  Toledo,  Ohio,  in  the  month  of  October,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  seven; 

•  •  •  that  he  •  •  •  had  never  received  any  copies 
of   said   printed    paragraph    aforesaid;     •     •     •    that    he 

•  •  •  did  not  then  and  there  remember  when  and  where 
or  how  many  times  he  had  then  before  met  one  John  N.  Hill, 
who  had  then  before,  to-wit,  in  October,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seven,  printed  said  al- 
leged libelous  paragraph,  and  that  he  did  not  then  and  there 
know  whether  or  not  he  •  *  •  had  met  the  said  John  N. 
Hill  in  Toledo,  Ohio ;  •  •  *  that  he  •  •  •  did  not 
then  and  there  remember  whether  or  not  he  had  delivered 
to  John  N.  Hill,  at  the  place  of  business  of  the  said  John  N. 
Hill  in  Toledo,  in  October,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  seven,  or  at  any  other  time,  a 
manuscript  of  the  particular  paragraph  that  he  •  •  •  had 
theretofore  in  his  direct  examination  as  aforesaid  inter- 
preted J  •  •  *  that  he  did  not  then  and  there  remember 
whether  or  not  he  had  paid  to  the  said  John  N.  Hill  any 
money  for  printing  the  particular  paragraph  that  he  *  *  • 
had  in  his  direct  examination  aforesaid  interpreted ;  •  *  * 
that  he  •  •  •  had  not,  to  his  recollection,  ever  before  seen 
and  that  he  did  not  then  and  there  remember  whether  or  not 
he  had  seen  in  the  city  of  Toledo,  Ohio,  in  the  place  of  busi- 
ness of  the  Hill  Printing  Company,  in  October,  in  the  year 
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of  our  Lord,  one  thousand  nine  hundred  and  seven,  a  cer- 
tain printer's  proof  of  the  said  printed  pamphlet  containing 
the  said  alleged  libelous  paragraph  as  aforesaid,  vrhich 
printer's  proof  had  in  the  trial  of  said  cause  been  introduced 
in  evidence  by  the  plaintiff,  and  then  and  there  marked  Ex- 
hibit E,  and  which  said  Exhibited  E  was  then  and  there  ex- 
hibited to  the  said  Gustave  Myers;  •  •  •  that  he  •  •  • 
did  not  then  and  there  think  he  could  say  whether  or  not 
certain  written  words  appearing  upon  said  printer's  proof, 
Exhibit  E  aforesaid,  were  in  his  handwriting;  that  he, 
•  •  •  could  not  then  and  there  say  whether  or  not  the 
words  'recognize  the  District  of  Columbia,'  appearing  upon 
said  exhibit,  were  in  his  own  handwriting  j  that  he  •  •  • 
could  not  then  and  there  say  whether  or  not  the  words  'in 
the  form  of  dividends,'  appearing  upon  said  printer's  proof, 
Exhibit  E  as  aforesaid,  were  in  his  own  handwriting;  that 
he  •  •  •  did  not  then  and  there  know  in  whose  hand- 
writing the  words  'look  for  lead  line,'  appearing  upon  said 
printer's  proof.  Exhibit  E  as  aforesaid,  were;  "  which  tes- 
timony was  false,  etc. 

A  motion  to  quash  the  indictment  was  made  and  argued 
before  Judge  Thomas  Q.  Windes. 

John  J.  Healy,  state's  attorney,  for  the  People. 

Benjamin  D.  Magruder,  Oeorge  King,  Harry  Fisher  and 
John  F.  Oeeting,  for  defendants. 

Points  for  Defendant. 

L 

Vrhe  indictment  does  not  show  that  the  municipal  court 
had  jurisdiction  over  the  subject-matter  of  the  libel  suit. 
Kizer  v.  People,  211  111.  407 ;  Maynard  v.  People,  135  111.  425 ; 
2  Bishop's  New  Criminal  Procedure  (4th  ed.),  sec.  910a/ 
Pankey  v.  People,  2  111.  80;  22  Ency.  of  Law  (2d  ed.)  p.  683 ; 
Johnson  v.  State,  58  Qa.  397;  United  States  v.  Jackson,  20 
D.  C.  424 ;  Review  v.  State,  4  S.  E.  19 ;  Elkin  v.  People,  28 
N.  Y.  177 ;  Franklin  v.  State,  91  Ga.  712 ;  State  v.  Furlong, 
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26  Me.  69 ;  State  v.  Plummer,  50  Me.  217 ;  People  v.  Howard, 
111  Cal.  655;  United  States  v.  Wilcox,  Fed.  Caa.  16,692;  Staite 
V,  Jenkins,  1  S.  B.  437. 

n. 

It  is  insufficient  to  set  out  the  alleged  false  testimony  in 
substance  only.  Wilkinson  v.  People,  226  El.  135 ;  Coppack 
V.  State,  36  Ind.  513 ;  State  v.  Blackstone,  74  Ind.  592. 

m. 

The  deputy  clerk  of  the  municipal  court  has  no  authority 
to  administer  the  oath  in  his  own  name.  He  acts  as  deputy 
only  for  and  in  his  principal's  name.  Sees.  14  and  15,  Mu- 
nicipal Court  Act;  sec.  1,  ch.  101,  Rev.  Stats,  of  III.;  United 
States  v.  Hall,  21  Pac.  85;  Wimbish  v,  Woolford,  33  Tex. 
110;  TalbotVs  Devisees  v.  Hooser,  lb  Ky.  408;  Schott  v. 
Youree,  142  lU.  233 ;  13  Cyc.  1043 ;  9  Ency.  of  Law,  p.  381 ; 
Village  of  Auburn  v.  Ooodwin,  128  111.  57;  Norton  v.  Colt, 
2  Wend.  250 ;  Olencoe  v.  Edwards,  78  111.  382 ;  Ditch  v.  Ed- 
wards, 2  lU.  127 ;  Ryan  v.  Eads,  1  111.  217 ;  Vol.  3,  "Words  and 
Phrases,"  pp.  2208  et  seq, 

IV. 

The  testimony  set  forth  in  count  III  is  immaterial.  The 
cross-examination  has  reference  to  matters  entirely  foreign 
to  the  direct  examination.  Perjury  cannot  be  assigned  on 
cross-examination  unless  the  original  testimony  is  material 
and  the  cross-examination  affects  the  credibility  of  the  wit- 
ness. Kizer  v.  People,  211  111.  407 ;  WUkinson  v.  People,  226 
111.  135;  2  Russell  on  Crimes  (5th  Am.  from  3rd  London  ed.), 
pp.  600  et  seq.;  Pollard  v.  People,  69  HI.  148;  Young  v.  Peo- 
ple, 134  111.  37 ;  Morrell  v.  People,  32  111.  499 ;  Pankey  v.  Peo- 
ple, 2  m.  80;  2  Bishop's  New  Criminal  Law  (8th  ed.),  sec. 
1033;  2  Russell  on  Crimes  (5th  Am.  ed.),  p.  642;  State  v. 
Budd,  65  Ohio  St.  1 ;  Commonwealth  v.  Pollard,  12  Mete.  225. 
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V. 

The  materiality  of  the  testimony  as  to  the  impression  pro- 
duced by  the  libel.    25  Cyc.,  pp.  502  ei  seq. 

A.  In  slander  cases  a  witness  may  be  asked  as  to  the  impres- 
sion the  words  made  upon  him,  or  as  to  the  sense  in  which 
the  words  were  understood  by  the  hearers.  Tottleben  v. 
Blankenship,  58  111.  App.  47;  Foval  v.  HaUeti,  10  111.  App. 
265 ;  McKee  v.  Ingalls,  4  Scam.  32 ;  Nelson  v.  Borchenius,  52 
m.  236. 

B.  It  is  not  permissible  for  readers  of  an  alleged  libelous  ar- 
ticle to  testify  as  to  its  meaning.  Oribble  v.  Pioneer  Press 
Co.,  34  N.  W.  30 ;  Quinn  v.  Prudential  Ins.  Co.,  90  N.  W.  349 ; 
Beardsley  v.  Maynard,  4  Wend.  337 ;  Rep.  Pub.  Co.  v.  Miner, 
20  Pac.  345 ;  Hearne  v,  De  Young,  52  Pac.  150 ;  Bailway  Co. 
V.  McCurdy,  8  Atl.  233;  Anderson  v.  Hcurt,  27  N.  W.  289; 
Smart  v.  Blanchard,  42  N.  H.  137. 

C.  If  words  are  not  actionable  in  themselves,  the  testimony 
as  to  their  effect  or  meaning  is  incompetent.  Hamm  v.  Wick- 
line,  26  Ohio  St.  81. 

D.  Perjury  cannot  be  assigned  on  cross-examination  where 
the  direct  testimony  was  not  material.  WUkvnson  v.  People, 
supra;  22  Ency.  of  Law,  687;  Stanley  v.  United  States,  33 
Pac.  1025. 

VI. 

The  publication  is  not  libelous  per  se.  25  Cyc.  250 ;  Cer- 
veny  v.  News  Co.,  139  111.  345. 

A.  An  innuemdo  and  colloquium  are  essential.  25  Cyc.  439, 
441;  Patterson  v.  Edwards,  2  Gibn.  720;  Strader  v.  Snyder, 
67  111.  404;  Townsend  on  Slander  &  Libel  (3rd  ed.),  pp.  198 
et  seq. 

B.  An  innuendo  cannot  enlarge  the  meaning  of  words,  or 
make  certain  that  which  is  uncertain.  There  must  be  an 
averment  of  extraneous  matter,  so  that  the  court  can  see 
that  the  libel  is  susceptible  of  the  meaning  attributed  to  it. 
25  Cyc.  449 ;  Gault  v.  Babbitt,  1  lU.  App.  130 ;  Brown  V.  Bur- 
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nett,  10  111.  App.  278;  Herrick  v.  Tribune  Co,,  108  111.  App. 
244;  Patterson  v  Edwards,  2  Gilm.  720;  Strader  v  Snyder^ 
67  HI.  404 ;  Brown  v,  Broxvn,  14  Me.  317 ;  Carter  v.  Andrews, 
16  Pick.  1;  Weed  v.  Bibhins,  32  Barb.  315;  Raaway  Co.  v. 
She f  tall,  45  S.  E.  687;  Wallace  v.  Homestead,  90  N.  W.  835; 
Kilgotir  v.  Newspaper  Co,,  53  Atl.  716 ;  Townsend  on  Slander 
&  Libel  (3rd  ed.),  sees.  308,  335,  336,  337,  338,  341,  342;  Van 
Vechten  v.  Hopkins,  5  Johns.  210 ;  Moss  v,  Harwood,  46  S.  E. 
385;  Russell  on  Crimes  (5th  Am.  ed.),  644,  647;  McLaughlin 
V,  Fisher,  136  111.  Ill ;  McLaughlin  v,  SchneUbacher,^  65  111. 
App.  50 ;  Newell  on  Slander  &  Libel,  sees.  18,  34,  35 ;  RaU- 
way  Co,  V,  McCurdy,  8  AtL  230;  2  Bishop's  New  Criminal 
Proc.  (4th  ed.)  sees.  785,  786,  793,  794;  Lanston  v.  Linotype 
Co.,  147  Fed.  871  (aflf.  154  Fed.  42) ;  Vkman  v.  Daily  Record 
Co.,  88  S.  W.  60 ;  Eenworthy  v.  Brown,  92  N.  Y.  S.  34 ;  Hark- 
ness  V,  News  Co,,  102  111.  App.  163 ;  Patterson  v.  Edwards,  7 
111.  720 ;  Smith  v.  Gafford,  33  Ala.  168 ;  JoraUmon  v.  Pomeroy, 
22  N.  J.  L.  271. 


VII. 


If  the  pamphlet  was  not  libelous  the  testimony  given  on 
the  trial  was  not  material  Rex  v.  Dunston,  R.  &  M.  N.  P.  R. 
109 ;  21  Eng.  C.  L.  712 ;  Morrell  v.  People,  32  111.  499 ;  Rex 
V.  Benesech,  Peake  Add.  C.  93;  Russell  on  Crimes  (5th  Am. 
ed.),  p.  601,  602;  Leak  v.  State,  61  Ark.  599. 

WiNDES,  J.  (onally)  : — 

In  the  Myers  case,  I  heard  arguments  all  day  long  and  I 
had  to  cut  off  counsel  in  order  to  get  home  Saturday  night. 
I  refer  to  counsel  for  the  defense ;  I  did  not  cut  off  the  state. 
That  is  on  that  indictment  for  perjury.  I  will  not  attempt  to 
review  the  innumerable  authorities  cited  to  me  on  the  argu- 
ment of  the  cause,  but  I  will  merely  state,  as  quickly  as  I 
can,  the  conclusions  at  which  I  have  arrived.  Owing  to  the 
great  pressure  of  other  business,  I  have  not  been  able  to  give 
the  full  consideration  to  the  case  I  should  have  been  glad 
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to  give.  Since  this  argument,  I  have  tried  three  manslaugh- 
ter cases  and  a  large  number  of  less  important  cases. 

The  statute  with  regard  to  perjury  reads  as  follows : 

''Every  person,  having  taken  a  lawful  oath  or  made  af* 
firmation,  in  any  judicial  proceeding,  or  in  any  other  matter 
where  by  lav  an  oath  or  affirmation  is  required,  who  shall 
swear  or  affirm  wilfully,  corruptly  and  falsely,  in  a  matter 
material  to  the  issue  or  point  in  question,  •  •  •  shall  be 
deemed  guilty  of  perjury.  •  •  •  "  (Sec.  225,  ch.  38,  Rev. 
Stats,  of  111.) 

The  words  ** material  to  the  issue  or  point  in  question" 
are  very  important  in  this  case,  though,  of  course,  the  statute 
with  regard  to  the  offense  is  of  great  importance  in  every 
indictment  for  perjury  or  subornation  of  perjury. 

There  are  three  counts  in  this  indictment.  They  all  al- 
lege that  the  defendant  Myers  swore  to  certain  things  in 
substance.  The  latest  expression  of  the  supreme  court  of 
this  state  on  this  proposition  is  in  the  case  of  Wilkinson  v. 
People,  226  111.  135.  It  seems  to  me  to  be  a  very  carefully 
considered  case.  The  court,  in  passing  upon  the  sufficiency 
of  the  indictment  in^  that  case,  at  page  140,  says : 

"All  the  precedents  to  which  our  attention  has  been  called 
in  a  case  like  this  aver  that  it  became  a  material  matter 
whether  the  defendant  made  the  false  statements  assigned 
for  perjury  in  the  indictment.  We  do  not  regard  the  aver- 
ment that  the  testimony  was  material  to  the  issue,  generally, 
as  sufficient.  Moreover,  the  so-called  second  assignment  of 
perjury,  and  each  of  those  following,  as  shown  above,  is, 
that  he,  Linder  Wilkinson,  upon  the  trial  of  said  indictment 
aforesaid,  then  and  there  further  unlawfully,  knowingly, 
-wilfully  and  feloniously  testified  on  a  matter  material  to  the 
issue  aforesaid,  in  substance,  etc.  There  is  no  averment  here 
that  the  testimony  was  corruptly  given,  which  is  always  nec- 
essary in  an  indictment  for  perjury.  Neither  is  it  sufficient 
to  state  the  substance  of  the  alleged  false  testimony." 

That  seems  to  be  in  conflict  with  all  other  decisions  of  our 
supreme  court,  as  I  construe  them,  especially  Hereford  v. 
People,  197  111.  222,  238,  but  being  the  later  expression  of 
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the  supreme  court,  it  ought  to  be  followed,  and  the  court  in 
this  case  uses  this  language  (226  111.  135,  141) : 

**In  criminal  pleading  the  highest  decree  of  certainty  is. 
always  required." 

The  second  and  third  counts  of  the  indictment  allege,  in 
substance,  that  Myers  swore  that  he  did  not  remember  cer- 
tain things  that  he  was  asked  about, — the  alleged  perjured 
testimony.  I  think  that  what  is  said  by  the  court  of  appeals, 
of  New  York  in  People  v.  Doody,  64  N.  E.  807,  172  N.  Y.  165, 
is  applicable.  I  did  not  read  the  decison,  as  I  thought  it  was 
in  accordance  with  reason  clearly,  and  counsel  on  both  sides 
argued  it  quite  at  length.  While  there  are  decisions — a 
number  of  them — ^to  the  contrary,  there  are  none  such  in 
this  state,  I  believe,  directly  to  the  point,  and  the  decision  in 
that  case  appeals  to  my  ideas  with  regard  to  perjury. 

It  is  a  matter  of  proof  as  to  whether  or  not  a  man  remem- 
bered a  specific  thing.  A  man  may  get  on  the  stand  today 
and  swear  that  he  did  not  remember  certain  things  material 
to  the  issue  in  question,  and  it  would  be  shown  by  a  hundred 
witnesses  that  he  had  said  two  hours  before  that  he  did  re- 
member all  about  it.  Of  course,  that  is  an  extreme  case,  but 
insofar  as  the  indictment  alleges  that  he  did  not  remember 
so-and<80,  I  think  it  is  good.     It  is  a  matter  of  proof. 

The  first,  second  and  third  counts  of  the  indictment  all 
fail  to  allege,  in  direct  terms,  that  the  alleged  false  testi- 
mony was  material  to  the  issue  in  the  case  that  was  being- 
tried.  T  have  read  you  the  section  of  the  statute.  It  says, 
**  A  matter  material  to  the  issue  or  point  in  question."  There- 
must  be  no  doubt,  I  think,  from  the  allegations  of  the  indict- 
ment, that  the  alleged  false  testimony  was  material  to  the- 
issue,  and  in  this  last  decision  to  which  I  have  referred,  the- 
Wilkinson  case,  the  court  uses  this  language  (p.  145) : 

'*It  is  well  understood  that  in  every  prosecution  for  per- 
jury it  is  essential  that  the  alleged  false  testimony  must  have 
been  material  to  the  issue  upon  trial." 

Now,  a  matter  may  be  material  in  a  suit  when  not  mate- 
rial to  the  issue.    There  are  numerous  authorities  to  that  ef- 
^  feet,  for  instance,  on  the  question  of  credibility.    A  matter 
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may  be  material,  but  not  material  to  the  issue.  Now,  the 
third  count  alleges — ^I  mean  it  is  claimed  that  the  testimony- 
set  up  in  the  third  count,  which  it  is  alleged  was  false,  was 
the  cross-examination  of  the  witness.  Now,  it  is  said  that 
the  testimony  on  the  direct  examination  was  not  material  to 
the  issue.  There  is  some  doubt  in  my  mind  whether,  strictly 
speaking,  it  is  material  to  the  issue  in  the  libel  case,  but  from 
a  reading  of  Nelson  v.  Barchenius,  52  111.  236,  and  Dexter  v. 
Harrison,  146  111.  169, 173,  and  the  appellate  court  cases  cited 
by  counsel  for  the  state,^  I  think  that  the  testimony  there 
referred  to  and  alleged  to  be  perjury  is,  in  part,  material. 
I  think  it  is  material  here.  Speaking  of  the  person  Andrews, 
with  whom  he  had  talked : 

"Q.  What,  if  anything,  did  Andrews  say  to  you?'* 

Now,  that  I  do  not  regard  material. 

'*Q.  State  to  the  court  what  impression  the  reading  of  it 
made  upon  you,  as  to  whether  it  was  intended  to  charge 
Robert  D.  Lay  with  surreptitiously  and  wrongfully  appro- 
priating from  the  funds  of  that  company  $8,000  in  excess  of 
his  salary? 

**A.  It  made  no  such  impression.'* 

Under  Nelson  v,  Borckemus,  52  111.  236,  I  think  that  part 
was  material  to  the  issue  as  to  how  the  libel  would  be  con- 
sidered.   Also  this : 

"Q.  State  whether  or  not,  in  your  opinion,  the  language 
used  is  or  is  not  compatible  with  perfect  honesty  on  the  part 
of  Lay? 

''A.  Yes." 

That  testimony  is  material,  I  think,  but  there  is  not  a  word 
of  the  cross-examination  that  relates  to  that  part  of  the  tes- 
timony of  the  witness.  Therefore,  it  is  not  germane,  I  think, 
to  the  direct  testimony,  and  it  could  not,  for  that  reason,  be 
assigned  as  perjury.  That  is  decided  in  the  Wilkinson  case, 
also. 

A  number  of  other  points  were  made  by  counsel  in  the 

1  Tottlehen  v.  Blankenship,  58  111.  App.  47;  Foval  v.  HalJett,  10  III. 
App.  265.    See  also  McKee  v,  Ingalla,  4  Scam.  30. — Ed. 
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argument,  but  it  seems  to  me  that  they  are  mostly  very  tech- 
nical, and  it  is  not  necessary  to  go  into  them. 

For  the  reason  that  I  have  stated  here,  that  all  the  counts 
allege  that  the  testimony  which  is  claimed  to  be  perjury 
was  in  substance  as  follows,  and  that  the  testimony  set  up  in 
the  three  counts  is  all  cross-examination  not  germane  to  the 
direct,  perjury  cannot  be  assigned  thereon,  and  because  none 
of  the  counts  allege  clearly  and  directly  that  the  testimony 
was  material  to  the  issue  in  the  case,  I  will  quash  all  the 
counts  of  the  indictment.       | 


(Recorder's  Court  of  Chicago,) 

The  People  ex  rel.  Dennis  Qraufleld 

vs. 
George  W.  Perkins,  Sai>erintendent  of  the  Beform  School. 

(1868.) 

1.  Municipal  Ck>BPORATioN8 — ^Jitbisdictiow  of  Crrr  CJoubt  over  Re- 

form School  Located  Outside  of  Cirr  Limits.  Although  the 
Reform  School  of  Chicago  is  beyond  the  city  limits,  the  record- 
er's court  has  jurisdiction  as  It  is  a  city  court  and  whatever 
locality  the  corporation  holds  In  Its  character  of  land  proprlr 
etor  and  governs  by  Its  common  council,  Is  within  the  terri- 
torial Jurisdiction  of  that  court 

2.  Statutes,   Construction   of — ^Pari  Materia.    It  is   a  familiar 

rule  of  construction  that  when  certain  things  are  specified  in  a 
statute  and  followed  by  general  words  as  in  this  case  "other 
writ  or  process/'  nothing  will  be  Included  under  the  general 
words  except  what  belongs  to  the  same  class  as  specified. 

3.  Same — ^Habeas  Corpus — Nature  of  Writ.    The  writ  of  habeas 

corpus  is  an  original  writ  and  not  an  auxiliary  one,  dlfTering 
In  this  respect  from  the  writs  of  ne  exeat  and  injunction.  Like 
the  writ  of  certiorari  it  is  one  of  right  and  will  never  be 
deemed  taken  away  by  implication. 

4.  Reform    School  Act   of   1863 — ^Jurisdiction   of   Judge — ^What 

Necessary.  Under  the  Reform  School  act,  the  judge  does  not 
act  as  a  court  but  as  an  officer  with  special  and  limited  juris- 
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diction,  in  which  case  there  Is  no  presumption  in  favor  of  ju- 
risdiction hut  compliance  with  every  provision  of  the  statute  is 
essential  to  Jurisdiction. 

5.  Same — ^Want  of  Sebvice — Effect.  If  the  summons  provided  for 
hy  the  Reform  School  act  he  not  served  upon  the  party  indi- 
cated in  the  statute,  the  want  of  such  service  defeats  the  juris- 
diction of  the  officer  and  renders  the  commitment  void. 
•  6.  Constitutional  Law — State  as  Pabens  Patriae — Its  Power. 
The  power  of  the  state  as  parens  patriae  in  a  proper  case,  ex- 
tends only  to  the  placing  of  others  over  the  child  with  the  same* 
limited  authority  as  a  parent  would  ordinarily  have. 

7.  Same — Involuntary  Servitude — Bill  of  Rights — ^Reform  School 
Act.  a  reform  school  act,  which  purports  to  authorize  others 
to  seize  a  child  and  confine  him  In  prison  for  many  years  and 
compel  him  to  lahor  for  their  benefit  without  a  regular  trial 
or  an  accusation  of  crime  against  him,  deprives  the  child  of 
his  liberty  without  "due  process  of  law,"  and  amounts  to  in- 
voluntary servitude  not  as  a  punishment  for  crime. 

Walter  &  James  T.  A,  Butler,  for  the  relator. 
Hashrouck  Davis,  for  the  reform  school. 

McAllister,  J.: — 

The  writ  of  habeas  corpus  was  allowed  in  this  case  for  the 
purpose  of  inquiring  into  an  alleged  illegal  imprisonment  of 
one  Dennis  Graufield,  a  boy  a  little  over  fourteen  years  of 
age,  and  who  has  been  confined  since  the  20th  of  July,  1866, 
in  the  reform  school  of  the  city  of  Chicago.  The  writ  was 
served  on  the  superintendent  at  the  reform  school,  and  he 
admitted  due  service.  He  appeared,  however,  by  the  city  at- 
torney, who  moved  to  quash  the  writ  on  two  grounds,  viz : 

1.  The  reform  school  being  beyond  the  city  limits,  the 
court  has  no  jurisdiction. 

2.  The  statute,  defining  the  powers  of  the  court,  requires 
ten  days'  notice  of  the  application  of  the  writ. 

He  also  moved  that  the  case  be  transferred  to  the  supe- 
rior court  of  Chicago. 

Neither  of  the  grounds  stated  for  the  motion  to  quash  is 
tenable. 

First,  then,  as  to  jurisdiction,:  The  recorder's  court  is  a 
city  court;  and  whatever  locality  the  corporation  holds,  in 
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its  character  of  land  proprietor,  and  governs  by  its  common 
council,  is  within  the  territorial  jurisdiction  of  this  court. 
The  institution  in  question  is  called  **The  Reform  School  of 
the  City  of  Chicago."  The  site  upon  which  it  stands  was, 
pursuant  to  authority,  given  by  the  legislature,  selected  and 
purchased,  and  is  held  by  the  city  for  that  purpose ;  and  the 
institution,  by  the  same  authority,  was  committed  to  the  full 
control  of  the  city.  This  locality  is  as  much  a  part  of  the 
city  as  any  portion  of  Lake  street  is ;  and  a  crime  committed 
there,  if  otherwise  cognizable  by  this  court,  would  be  as 
clearly  within  its  jurisdiction  as  if  committed  in  the  armory. 

Secondly.  As  to  the  ten  days'  notice :  If  the  position  of  the 
city  attorney  is  correct,  then,  when  a  person  in  jail  is  ready 
to  give  bail  in  cases  pending  in  this  court,  and  desires  a  writ 
of  habeas  corpus  for  that  purpose,  he  must  give  the  sheriff 
ten  days'  notice,  lie  in  jail  until  the  time  expires,  and  then 
the  sheriff  may,  by  filing  a  request,  as  is  done  in  this  case, 
have  the  application  transferred  to  another  court.  The  act 
creating  this  court  clearly  gives  it  power  to  issue  the  writ 
of  habeas  corpus,  the  same  as  the  circuit  court  may.  The 
subsequent  act  relied  on  declares  that  **  Neither  the  said 
recorder's  court,  nor  the  judge  thereof,  shall  grant  any  writ 
of  ne  exeat,  injunction,  or  other  writ  or  process,  which  said 
court  or  judge  shall  have  power  to  issue  in  civil  cases,  ex- 
cepting original  writs  of  summons,  capias,  attachment,  etc., 
unless  the  person  against  whom  such  writ  is  granted  shall  have 
ten  days'  notice,"  etc. 

It  is  a  familiar  rule  of  construction  that,  when  certain 
things  are  specified  in  a  statute,  and  followed  by  general 
words,  as  in  this  case,  ''other  writ  or  process,"  nothing  will 
be  included  under  the  general  words  except  what  belongs  to 
the  same  class  as  those  specified.  The  writs  that  are  here 
specified  are  such  as  are  auxiliary  to  the  original  process 
and  proceedings.  The  writ  of  habeas  corpus  is  not  auxiliary 
to  any  other  writ ;  but  is  the  original  summons.  The  writ  of 
habeas  corpus,  like  the  common-law  certiorari,  is  one  of  right 
and  will  never  be  deemed  taken  away  by  implication.  The 
motion  to  quash  the  writ,  and  transfer  the  case  to  the  supe- 
rior court  must  be  overruled. 
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We  must,  then,  meet  the  questions  involved  on  the  merits 
of  the  case,  viz :  Was  the  boy  Dennis  Graufield  illegally  com- 
mitted to  the  reform  school,  and  is  he  there  illegally  de- 
tained 1  The  evidence  in  the  case  shows  that  at  the  time  of 
his  capture  he  had  and  still  has  both  father  and  mother  liv- 
ing in  this  city.  His  father  was  and  is  in  good  circum- 
stances, worth,  as  he  states,  between  $10,000  and  $15,000; 
had  a  good  and  respectable  home,  at  which  the  boy  lived, 
And  had  as  good  parental  care  as  a  majority  of  children  in 
the  city.  He  was  not  accused,  indicted,  or  convicted  of  any 
•crime,  but  was  brought  before  Judge  Jameson  of  the  supe- 
rior court,  acting  as  commissioner  under  the  reform  school 
■act,  and,  by  his  order,  committed  to  the  reform  school,  and 
that  commitment  is  the  only  legal  cause  for  his  caption  and 
detention  relied  upon.  The  city  attorney  strenuously  in- 
sists that  this  commitment  is  final  and  conclusive  upon  the 
whole  world.  If  this  be  true,  there  exists  among  us  a  power 
of  the  most  dangerous  and  alarming  character.  This  boy's 
parents  were  well  settled  and  known  citizens  of  the  eity. 
They  were  able  and  willing  to  take  care  of  him,  yet  he  was 
seized,  and,  without  their  knowledge,  taken  to  the  reform 
school,  as  it  is  called,  wherein  the  superintendent  claims  the 
right  to  detain  him  until  he  is  twenty-one  years  of  age.  So, 
in  the  same  way,  by  the  exercise  of  this  power  and  its  easy 
Abuse,  the  little  boy,  of  the  tenderest  of  parents,  may  be 
seized  whenever  he  has  reached  the  age  of  six  years  and  a 
day,  and  be  sent  to  the  same  supposed  reform  school,  and 
there  detained  in  spite  of  the  tears  and  wailings  of  his  par- 
ents until  he  is  twenty-one.  There  is  no  appeal  from  the  de- 
oision  of  the  judge,  and  no  writ  of  error  will  lie.  Even  the 
governor  cannot  release  by  pardon,  because  there  is  no  of- 
fense to  pardon.  The  only  possible  avenue  of  relief  would 
be  through  the  discretionary  action  of  the  board  of  guard- 
ians, which  may  be  composed  of  men  jealous  of  power  or 
fond  of  it.  Are  the  free-bom  subjects  of  this  state,  really, 
by  the  law  of  the  land,  to  be  placed  in  a  position  where, 
being  themselves  wholly  innocent  of  crime,  and  their  chil- 
dren likewise  innocent,  they  are  to  be  forced  to  beg  on  their 
knees,  before  some  board,  for  the  privilege  of  enjoying  the 


496  Circuit  Courts  of  Illinois. 

custody  and  society  of  their  own  children?  These  are  grave 
questions,  and  from  the  cases  that  have  come  before  this 
court  may  well  be  asked  at  every  fireside.  I  propose  now  to 
analyze  this  claim  of  power,  and  see  whether  it  have  legally 
any  foundation  or  not. 

The  father  who,  by  law,  is  entitled  to  the  custody  and 
earnings  of  his  child  during  his  minority,  comes  and  claims 
that  custody.  The  respondent  says  no.  By  a  legal  proceed- 
ing you  have  been  divested  of  that  right,  and  it  has  been 
vested  in  me,  and  shows  the  commitment  of  a  judge  of  the 
superior  court  to  establish  his  position.  If  the  statute  under 
which  this  proceeding  was  had  has  any  validity,  it  is  one 
not  according  to  the  course  of  the  common  law  or  any  reg- 
ular proceedings  in  the  courts.  It  is  a  special  proceeding. 
The  judge  does  not  act  as  a  court;  but  as  an  ofiBcer  with 
special  and  limited  jurisdiction,  in  which  case  there  is  no 
presumption  in  favor  of  jurisdiction,  but  compliance  with 
every  provision  of  the  statute  essential  to  jurisdiction  must 
be  shown.  The  eighth  section  of  the  original  act  requires 
the  commissioner  to  issue  a  summons  or  notice  to  the  father 
of  the  boy,  if  living  and  resident  in  the  city,  to  appear  be- 
fore him  at  such  time  and  place  as  he  shall  in  such  sum* 
mons  or  notice  appoint;  and  to  show  cause,  if  any  there  be, 
why  the  said  boy  shall  not  be  committed  to  the  reform  school. 
And  upon  appearance  before  him  of  the  party  named  in  said 
summons  or  order,  or  if,  after  due  service  had  of  the  sum- 
mons or  order,  there  shall  be  no  such  appearance,  the  said 
commissioner  shall,  upon  expiration  of  the  time  named  in 
said  summons  or  order  for  said  appearance,  proceed  to  ex- 
amine said  boy,  etc.  Municipal  laws,  pp.  132,  133.  By  the 
fourth  section  of  the  act  of  1867,  in  reference  to  the  reform 
school,  the  powers  and  duties  of  the  commissioner  are  con- 
ferred upon  the  judges  of  the  superior  and  circuit  courts. 

Before  the  judge  has  jurisdiction  to  proceed  and  examine 
the  boy,  the  summons  or  notice  mentioned  must  be  served 
upon  the  father,  if  a  resident  of  the  city,  and,  in  the  ab- 
sence thereof,  the  judge  has  no  more  power  or  authority  to 
commit  than  the  mayor  would  have. 
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The  records  of  the  superior  court  in  this  case  were  pro- 
duced, and  no  summons  or  notice  appears;  none  is  recited, 
nor  is  it  claimed  that  any  of  the  papers  are  lost.  There  is 
upon  this  point  something  rather  singular.  It  is  not  prob- 
able that  a  judge  of  the  high  character  of  Judge  Jameson 
would  proceed  to  commit  without  he  supposed  he  had  com- 
plied with  the  statute  in  this  particular.  And,  it  is  quite 
probable  from  all  that  does  appear,  that  he  was  imposed 
upon  by  somebody.  The  parents  swear  most  explicitly  that 
they,  neither  of  them,  had  any  notice.  The  respondent  says 
in  his  return:  **I  further  return  that  said  judge  of  the  su- 
perior court  of  Chicago  did  issue  the  summons  required  by 
the  provisions  of  said  acts,  and  caused  the  same  to  be  served 
prior  to  the  examination  of  said  boy." 

Served  upon  whom?  If  it  is  known  upon  whom  served, 
why  not  say  upon  whom  ?  It  certainly  was  not  the  father  of 
the  boy.  This  return  and  the  absence  of  the  pretended  sum- 
mons, together  with  the  fact  that  the  father  was  not  served, 
gives  rise  to  the  suspicion  that  somebody  falsely  personated 
the  father,  and  thus  imposed  upon  the  judge.  At  all  events, 
the  want  of  service  defeats  the  jurisdiction  of  the  officer 
and  renders  the  commitment  void..  Burdich  v.  Blook,  1  Hill 
(N.  Y.)  130,  and  cases  there  cited. 

But  could  this  commitment  be  upheld,  even  if  every  pro- 
vision of  the  statute  had  been  complied  with?  The  nature 
and  character  of  this  so-called  reform  school  have  been  fully 
investigated  in  this  court  upon  the  testimony  of  the  assist- 
ant superintendent  himself,  and  other  evidence.  It  is  called 
by  the  pleasant  name  of  school;  but  is  in  reality  a  prison. 
It  is  just  as  essentially  a  prison  as  the  state  prison  at  Joliet. 
The  inmates  are  subject  to  a  coercive  system  of  labor,  for 
the  benefit  of  the  institution  or  superintendent ;  and  it  is  as 
rigidly  enforced  as  at  the  state  penitentiary.  As  a  prison 
for  juvenile  offenders,  who  have  been  indicted  and  convicted, 
it  is  far  preferable  to  the  jail  or  bridewell.  But  I  deny  the 
authority  of  any  man,  or  set  of  men  to  seize  boys  who  are 
innocent  of  crime,  and  hold  them  in  prison  subject  to  in- 
voluntary servitude.  The  worst  burglar  in  the  state  can  be 
83 
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sent  to  the  state  penitentiary  for  only  fourteen  years;  and 
yet  by  this  system,  a  child  who  has  attained  the  age  of  six 
years  and  one  day  may  be  seized  and  imprisoned  like  the 
burglar,  subject  to  the  same  system  of  hard  labor  for  fifteen 
years,  although  as  innocent  as  when  his  eyes  first  saw  the 
light  of  heaven. 

If  such  a  power  exist  whence  is  it  derived  1  The  learned 
counsel  for  the  respondent  says:  From  the  state  as  parens 
patruB. 

Before  and  at  the  time  of  American  independence,  the 
sovereigns  of  England  claimed  and  exercised  many  preroga- 
tives as  parent  of  the  country.  Through  his  court  of  chan- 
cery he  appointed  guardians  for  infants  and  committees  for 
the  custody  of  idiots  and  lunatics.  **The  king  as  parens 
patricB  has  the  general  superintendence  of  all  charities; 
which  he  exercises  by  the  keeper  of  his  conscience,  the  chan- 
cellor/'  3 131.  Com.  428.  In  Wheeler  v.  SnUth,  9  How.  (U.  S.) 
55,  78,  the  supreme  court  of  the  United  States,  McLean, 
Justice  says:  **When  this  country  achieved  its  independence, 
the  prerogatives  of  the  crown  devolved  upon  the  people  of 
the  states.  And  this  power  still  remains  with  them,  except 
80  far  as  they  have  delegated  a  portion  of  it  to  the  federal 
government.  The  sovereign  will  is  made  known  to  us  by 
legislative  enactment,  and  to  this  we  must  look  in  our  judi- 
cial action  instead  of  the  prerogatives  of  the  crown.  The 
state  as  a  sovereign  is  the  parens  patruB." 

The  sovereign  will  is  made  known  to  us  by  legislative  en- 
actments. But  it  is  also  expressed  by  the  constitution,  which 
contains  many  limitations  by  which  the  legislative  power  is 
controlled.  Never  since  the  days  of  the  Magna  Charta  was 
it  lawful  for  the  sovereign  of  England,  as  parens  patriae,  to 
keep  infants  innocent  of  crime,  imprisoned  during  their  mi- 
nority. And  in  this  state  the  power  extends  only  to  the 
placing  of  others,  under  circumstances,  in  the  place  of  par- 
ent with  the  same  limited  authority.  A  parent  may  use  mod- 
erate chastisement;  have  custody  and  control  of  his  chil- 
dren ;  but  he  cannot  keep  them  in  continuous  imprisonment. 
**When  necessary  to  the  discharge  of  parental  duty  he  may 
resort  to  corporal  discipline.     He  may  impose  such  tempo- 
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rary  confinement  as  may  be  necessary  to  secure  obedience 
to  his  reasonable  commands,  so  that  it  is  not  prejudicial  to 
the  life,  limb,  or  health  of  the  child."  Hurd  on  Habeas 
Corpus,  43.  Again,  on  page  45,  the  same  author  says:  ** Tem- 
porary confinement  is  allowed  as  a  means  of  enforcing  obedi- 
ence to  reasonable  commands.  But  this  power  must  also  be 
exercised  with  moderation."  Such  temporary  confinement 
would  not  probably  be  deemed  imprisonment  within  the  in- 
hibition of  the  constitution.  Section  8  of  article  13  of  the 
constitution  of  this  state  declares:  ''That  no  freeman  shall 
be  imprisoned  or  dissei2ed  of  his  freehold  liberties,  or  privi- 
leges, or  outlawed,  or  exiled,  or  in  any  manner  deprived  of 
his  life,  liberty,  or  property  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land." 

**It  may  be  received,"  says  Kent,  ''as  a  proposition  uni- 
versally understood  and  acknowledged  throughout  this 
country,  that  no  person  can  be  taken  or  imprisoned ;  or  dis- 
seized of  his  freehold  or  estate ;  or  exiled  or  condemned ;  or 
deprived  of  life,  liberty  or  property,  unless  by  the  law  of  the 
land,  or  the  judgment  of  his  peers.  The  words  'law  of  the 
land,'  as  used  originally  in  Magna  Charta,  in  reference  to 
this  subject,  are  understood  to  mean  due  process  of  law, 
that  is,  by  indictment  or  presentment  of  good  and  lawful 
men ;  and  this,  says  Lord  Coke,  is  the  true  sense  and  exposi- 
tion of  those  words.  The  better  and  larger  definition  of 
due  process  of  law  is,  that  it  means  law  in  its  regular  course 
of  administration,  through  courts  of  justice."  2  Kent's 
Com.  13;  Story's  Com.  on  Constitution,  vol.  3,  661;  Taylor 
-v.  Porter,  4  Hill  (N.  T.)  140,  146.  "The  law  of  the  land, 
in  the  bill  of  rights,"  says  Chief  Justice  BufSn  in  an  elabor- 
ate opinion  delivered  in  Hoke  v.  Henderson,  4  Dev.  (N.  C.) 
15,  "does  not  mean  merely  an  act  of  the  legislature,  for  that 
construction  would  abrogate  all  restriction  upon  legislative 
Authority.  The  clause  means  that  statutes  which  would  de- 
prive a  citizen  of  the  rights  of  persons  or  property  without 
a  regular  trial  according  to  the  course  and  usage  of  the  com- 
mon law,  would  not  be  the  law  of  the  land  in  the  sense  of 
the  constitution." 

That  the  statute  in  question,  which  purports  to  authorize 
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others  to.  seize  a  boy  and  confine  him  in  prison  for  so  many 
years,  and  compel  him  to  labor  for  their  benefit,  without 
even  an  accusation  of  crime  against  him,  is  just  such  a  stat- 
ute as  the  principles  of  the'  bill  of  rights  make  void,  there 
can  be  no  doubt.  '*  There  shall  be  neither  slavery  nor  invol- 
untary servitude  in  this  state  except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been  duly  convicted,'* 
says  the  constitution,  yet  there  is  a  system  of  involuntary 
servitude  rigidly  enforced  in  this  institution  upon  those  who 
have  committed  no  crime,  or  been  subject  to  any  accusation, 
enforced,  too,  by  all  the  powers  incident  to  close  imprison- 
ment. Nothing  but  the  audacity  of  corporate  power  could 
complacently  insist  upon  carrying  out  such  a  statute  against 
innocent  boys.  **It  requires,''  says  the  great  luminary  of 
American  law,  **more  than  ordinary  hardiness  and  audacity 
of  character  to  trample  down  principles  which  our  ancestors 
cultivated  with  reverence;  which  we  imbibed  in  our  early 
education ;  which  recommend  themselves  to  the  judgment  of 
the  world  by  their  truth  and  simplicity ;  and  which  are  con- 
stantly placed  before  the  eyes  of  the  people,  accompanied 
with  the  imposing  force  and  solemnity  of  a  constitutional 
sanction.  Bills  of  right  are  part  of  the  muniments  of  free- 
men showing  their  title  to  protection,  and  they  become  of 
increased  value  when  placed  under  the  protection  of  an  in- 
dependent judiciary,  instituted  as  the  appropriate  guardian 
of  private  rights."    2  Kent's  Com.  8. 

•  It  is  considered  by  the  court  that  Dennis  Graufield  is  un- 
lawfully imprisoned  in  the  reform  school  of  the  city  of  Chi- 
cago, and  accordingly  ordered  that  he  be  forthwith  dis- 
charged therefrom. 

NOTE. 

In  People  ex  rel.  O'Connell  v.  Turner,  Buverintendeni,  55  111.  280„ 
the  supreme  court  held  the  same  law  unconstitutional  on  reasonins 
similar  to  that  of  Judge  McAllister  in  the  principal  case. 

In  re  Petition  of  Ferrier,  103  111.  367,  it  was  held  that  the  act  of 
1879,  establishing  Industrial  schools  for  girls  who  lacked  proper  pa- 
rental care,  were  dependent  upon  the  community  for  support  or  were 
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surrounded  by  vicious  infiuences,  was  constitutional.  The  court  puts 
its  decision  on  the  ground  that  the  institution  created  by  the  statute 
is  in  fact  a  school  and  not  a  prison  and  that  the  state  under  the  act 
is  only  assuming  Its  character  of  parens  patriae  in  cases  where  the 
parents  of  the  girl  are  incapable  guardians  of  the  child's  welfare. 

The  industrial  school  act  of  1879,  was  again  held  to  be  constitu- 
tional and  BO  infringement  of  the  right  of  personal  liberty  in  County 
of  McClain  v.  Humphreys,  104  111.  378. 

In  People  ex  rel,  Schwartz 'v.  McLain,  the  supreme  court  of  Illinois 
had  before  it  the  question  of  the  constitutionality  of  the  Juvenile 
Court  Act  of  1899,  and  an  opinion  was  rendered  therein  on  Decem- 
ber 20,  1905.  A  petition  for  a  rehearing  was  subsequently  filed  but 
while  under  consideration,  the  case  itself  was  dismissed  and  the 
opinion  of  December  20,  1905,  withdrawn.  The  opinion  although  not 
binding  as  a  precedent  is  nevertheless  of  considerable  interest,  and 
for  that  reason  it  is  here  reprinted  in  connection  with  the  above  de- 
cision.   The  court  in  its  opinon  holds: 

1.  That  a  commitment  of  a  boy  to  a  state  institution  on  the  sole 
ground  that  he  has  been  guilty  of  a  misdemeanor  in  proceedings  to 
which  the  parents  are  not  parties,  deprives  the  parents  of  the  right 
to  pursue  happiness  and  of  their  rights  in  the  boy's  services,  with- 
out due  process  of  law. 

2.  Mere  violation  of  law  cannot  constitute  delinquency  where 
there  is  no  such  unfitness  on  the  part  of  the  parents  to  care  for  the 
boy  as  gives  the  state  the  right  to  substitute  its  care  for  that  of  the 
parents. 

3.  That  the  provision  for  a  trial  by  a  Jury  of  six  is  not  unconstitu- 
tional since  the  proceeding  is  not  criminal  in  its  nature,  the  com- 
mitment being  to  an  actual  school  wherein  the  state  truly  assumes 
the  character  of  parens  patriae  and  not  to  a  prison  wherein  the  boy 
Is  really  held  and  punished  as  for  crime. — Ed. 

People  ex  bel.  Schwabtz  v.  McLatn, 

Original  petition  for  habeas  corpus  by  the  people,  on  the  relation 
of  Joseph  Schwartz,  against  Nelson  W.  McLain.    Writ  granted. 

Louis  Brandes,  for  relator.  Peck,  Miller  d  Starr  and  Pence  d  Car- 
penter (Merritt  Starr  and  George  A,  Carpenter,  of  counsel),  for  re- 
spondent 

BooGs,  J.  This  is  a  petition  for  a  writ  of  habeas  corpus,  filed 
originally  in  this  court  The  petition  avers  that  Samuel  Schwartz, 
a  son  of  the  petitioner,  of  the  age  of  14  years,  is  unlawfully  re- 
strained of  his  liberty  by  the  respondent,  Nelson  W.  McLain,  in  his 
official  capacity  of  superintendent  of  the  St.  Charles  Home  for  Boys. 
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It  appears  from  the  pleadings  on  which  the  cause  has  been  submit- 
ted for  decision  that  the  relator,  Joseph  Schwartz,  is  a  resident,  and 
on  the  20th  day  of  June,  1905,  was  a  resident  of  the  city  of  Chicago; 
that  he  was  the  head  of  a  family  consisting  of  himself,  his  wife,  Ra- 
chel, and  their  son,  Samuel;  that  he  (the  relator)  provided  his  wife 
and  said  Samuel,  his  son,  with  a  comfortable,  quiet  and  orderly 
home,  and  maintained  and  supplied  them  with  food  and  clothing, 
and  supplied  said  Samuel  with  books  and  stationery,  etc.,  and  caused 
him  to  attend  the  public  schools,  and  that  relator  In  all  respects  per- 
formed and  discharged  his  duties  as  parent  toward  said  Samuel,  and 
that  he  (the  relator)  is  a  reputable  and  law-abiding  citizen,  and  that 
the  parents  of  said  Samuel  have  not  been  guilty  of  any  act  incon- 
sistent with  the  correct  and  moral  control  and  custody  of  their  son; 
that  on  that  day  a  complaint  or  petition  was  filed  In  the  circuit 
court  of  C^k  county,  on  the  chancery  side  thereof,  charging  said 
Samuel  with  two  violations  of  the  provisions  of  section  55  of  the 
Criminal  Code  of  the  state,  in  that  he  made  "repeated  indecent  as- 
saults  upon  Jennie  CoUff  and  other  repeated  and  indecent  assaults 
upon  one  Fanny  Cohen,  all  within  the  past  two  months  and  in  the 
city  of  Chicago,  county  of  Cook,  and  state  of  Illinois;  that  the  said 
Jennie  Ck>llff  and  said  Fanny  Cohen  were  then  and  there  at  the  time 
of  said  assaults,  and  each  of  them  was,  a  female  child  under  the  age 
of  14  years;  that  the  said  Jennie  Collff  then  and  there  resided  at  72 
Wilson  street,  in  said  city  of  Chicago,  county  of  Cook,  and  state  of 
Illinois;  that  said  Fanny  Cohen  then  and  there  resided  at  88  Wilson 
street,  in  said  city  of  Chicago,  Cook  county.  111.;  that  said  assaults 
were,  and  each  of  them  was,  publicly  committed  in  the  rear  of  92 
Wilson  street.  In  said  city  of  Chicago,  Cook  county.  111.,  and  said  as- 
saults were,  and  each  of  them  was,  an  act  of  disorderly  conduct  and 
a  notorious  act  of  public  indecency  tending  to  debauch  the  public 
morals;  *'  that  subsequently,  in  pursuance  of  proceedings  in  the  said 
circuit  court  under  said  petition,  a  decree  was  entered  finding  said 
Samuel  guilty  of  the  acts  of  disorderly  conduct  and  of  public  inde- 
cency tending  to  debauch  the  public  morals,  charged  against  him 
and  in  violation  of  said  section  55  of  the  Criminal  Code,  and  declar- 
ing said  Samuel  to  be  a  ward  of  said  court,  and  ordering  that  he  be 
committed  to  the  St.  Charles  Home  for  Boys,  there  to  remain  until 
he  should  arrive  at  the  age  of  21  years,  unless  sooner  discharged  ac- 
cording to  law;   and  that  the  respondent  restrains  said  Samuel  In 
said  home  for  boys  in  virtue  of  this  order  of  the  court. 

It  appears  from  the  transcript  of  the  proceedings  that  the  order 
that  the  boy  Samuel  should  be  taken  from  the  custody  of  the  relator, 
his  father,  was  not  on  the  ground  that  the  relator  had  in  any  way 
failed  to  provide  or  care  for  the  said  Samuel,  or  had  neglected  to 
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exercise  proper  restraint  over  him,  or  that  his  habits  or  conduct 
were  Injurious  to  the  moral  or  physical  interests  of  the  boy,  but 
solely  on  the  ground  the  boy  had,  by  dlsoderly  conduct  and  the  acts 
of  public  Indecency  before  mentioned,  violated  section  55  of  the 
Criminal  Code.  The  relator  and  his  wife,  Rachel,  the  mother  of 
the  boy,  were  cited  to  bring  Samuel,  the  son,  before  the  court  to  an- 
swer the  charges  of  disorderly  conduct  and  acts  of  public  indecency, 
but  were  not  made  parties  to  the  proceeding,  nor  were  there  before 
said  court  any  charges  of  the  omission  of  parental  duty  and  care 
preferred  against  them,  nor  did  the  order  entered  by  the  court  pro- 
ceed on  the  theory  the  relator  or  his  wife,  Rachel,  had,  by  any  pa- 
rental delinquencies,  lost  the  right  to  keep  their  son  in  their  family 
and  rear  their  boy  and  enjoy  his  society  and  receive  the  benefits  of 
his  labor  and  services.  The  decree  that  the  boy  shall  be  the  ward  of 
the  court  and  should  be  taken  from  his  home  and  the  custody  and 
care  of  his  parents  was  based  solely  on  the  ground  that  the  boy  had 
committed  the  misdemeanors  aforesaid  in  violation  of  the  provisions 
of  said  section  55  of  the  Criminal  Code,  the  violation  whereof  said 
section  55  provides  shall  be  punished  by  the  infliction  of  a  fine  in 
any  sum  not  exceeding  $200  for  each  offense. 

The  proceeding  in  the  circuit  court,  which  resulted  in  the  decree 
committing  the  said  Samuel  Schwartz  to  the  St.  Charles  Home  for 
Boys,  was  in  pursuance  of  one  of  the  provisions  of  the  act  of  the 
General  Assembly  entitled  "An  act  to  regulate  the  treatment  and 
control  of  dependent,  neglected  and  delinquent  children,"  in  force 
July  1,  1899.  4  Starr  ft  C.  Ann.  St.  Supp.  1902  p.  375.  In  order  to 
accomplish  the  purposes  indicated  in  the  title,  the  act  provides  that 
a  petition  in  writing,  verified  by  affidavit,  may  be  filed  in  the  circuit 
or  county  court,  setting  forth  facts  showing  that  a  child  in  the 
county  is  either  neglected  and  dependent  or  delinquent,  and  pray- 
ing for  proceedings  to  be  had  and  taken  under  said  petition  for  the 
disposition  of  such  child  as  shall  be  found  to  be  neglected  and  de- 
pendent  or  delinquent.  Section  1  of  the  act  defines  a  delinquent 
child  as  follows:  "The  words  'delinquent  child'  shall  Include  any 
child  under  the  age  of  sixteen  (16)  years  who  violates  any  law  of 
this  state  or  any  city  or  village  ordinance;  or  who  is  incorrigible; 
or  who  knowingly  associates  with  thieves,  vicious  or  immoral  per- 
sons; or  who  is  growing  up  in  idleness  or  crime;  or  who  knowingly 
frequents  a  house  of  ill-fame;  or  who  knowingly  patronizes  any  pol- 
icy shop  or  place  where  any  gaming  device  is  or  shall  be  operated.** 
Section  9  of  the  act  purports  to  authorize  the  court  to  commit  any 
child  so  found  to  be  delinquent,  if  a  boy,  to  a  training  school  for 
boys,  or  to  "any  institution  within  the  county,  incorporated  under 
the  laws  in  this  state  that  may  care  for  delinquent  children,   *   *   * 
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or  to  any  state  institution  which  may  be  established  for  the  care  of 
delinquent  boys."  It  was  in  virtue  of  this  provision  of  the  said  act 
that  the  said  Samuel  Schwartz  was  ordered  by  the  circuit  court  of 
Cook  county,  to  be  taken  from  the  custody  of  the  relator,  his  father, 
and  committed  to  the  care  of  the  respondent,  as  the  superintendent 
of  the  St  Charles  Home  for  Boys,  on  the  ground  that  the  boy  had 
violated,  in  the  manner  hereinbefore  related,  the  provisions  of  said 
section  55  of  the  Criminal  Code,  and  had  thereby  become  deemed  to 
be  a  delinquent  boy,  within  the  meaning  of  said  statute. 

If  this  enactment  is  eftective  and  capable  of  being  enforced  as 
against  the  relator,  father  of  the  boy,  it  must  be  upon  the  theory 
that  it  is  within  the  power  of  the  state  to  seize  any  child  under  the 
age  of  16  years  who  has  committed  a  misdemeanor  punishable  un- 
der the  Criminal  Code  of  the  state  by  fine,  or  who  has  violated  an 
ordinance  of  any  city  or  village  of  the  state,  and  take  him  from  his 
home  and  from  the  custody  of  his  father  and  the  care  of  his  mother 
and  commit  him  to  a  state  institution  which  may  be  established  for 
the  care  of  delinquent  boys,  and  there  keep  and  train  and  raise  him, 
though  the  father  may  have  always  provided  a  comfortable,  quiet, 
orderly,  and  moral  home  for  him,  and  have  supplied  him  with  school 
facilities,  had  not  neglected  his  moral  training,  and  had  been  and 
was  still  ready  to  render  to  him  all  of  the  duties  of  a  parent  We 
do  not  think  it  is  within  the  power  of  the  General  Assembly  to  thus 
Infringe  upon  parental  rights.  At  the  common  law  and  at  the  time 
of  the  adoption  of  the  Constitution  of  1870,  the  father  possessed  the 
legal  right  to  the  care,  custody,  and  control  of  his  minor  children, 
and  was  entitled  to  the  services  and  earnings  of  such  children. 
These  parental  rights  cast  upon  the  father,  as  a  corresponding  obli- 
gation, the  duty  to  maintain,  support,  and  educate  the  children,  and 
to  treat  them  with  kindness  and  affection.  Section  1  of  the  Bill  of 
Rights  (Const.  1870,  art.  2,  §  1)  guaranties  protection  to  the  inher- 
ent and  inalienable  rights  of  men,  among  these  rights  being  "the 
pursuit  of  happiness; "  and  section  2  of  the  same  article  of  the  Con- 
stitution protects  the  parent  against  the  destruction  of  his  property 
rights  in  the  services  of  his  child  without  due  process  of  law. 

The  right  of  the  parent  to  the  care  and  custody  of  the  child  has 
its  foundation  in  the  love  and  affection  which  nature  has  implanted 
in  the  heart  of  the  father  for  his  offspring.  It  is  one  of  the  strong- 
est and  deepest  emotions  of  the  human  mind  and  heart,  exists  as  a 
prompting  of  nature  for  the  protection  and  safety  of  the  child,  and 
conduces  largely  to  the  happiness  of  the  parent  It'  is  difficult  to 
define  "pursuit  of  happiness"  but  it  is  clear  it  comprises  the  right  to 
enjoy  the  "domestic  relations  and  the  privilege  of  the  family  and 
the  home."    Black  on  Constitutional  Law,  §  204.    To  guaranty  to  a 
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parent  the  right  to  the  pursuit  of  happiness  forbids  that  he  should 
be  deprived  of  the  right  to  the  custody,  the  association,  and  the  so- 
ciety of  his  child,  or  of  his  right  to  teach  and  train  the  mind  of  the 
child  and  fit  it  for  the  walks  of  life,  unless  considerations  aftecting 
the  public  welfare  require  such  rights  shall  be  abridged  or  surren- 
dered for  the  general  good  of  the  state.  The  parent  may,  by  reason 
of  his  failure  to  appreciate  and  perform  that  which  is  requisite  to 
the  moral,  intellectual,  and  physical  welfare  and  development  of  the 
child,  forfeit  his  right  to  the  custody  and  care  of  his  child.  The 
public  welfare  Is  concerned  in  the  culture,  education,  and  moral 
training  of  children,  and  the  state  may  supplant  the  parent  as  cus- 
todian and  protector  of  the  child,  if  the  delinquencies  or  unfitness 
of  the  parent  require  that  the  child  shall  be  deemed  the  ward  of  the 
court,  acting  for  the  public.  The  child  may  be  found  to  be  so  pos- 
sessed of  and  controlled  by  wicked  degeneracy,  or  so  incorrigibly 
■evil,  and  the  parent  so  Indifterent  to  the  moral  and  intellectual 
growth  of  the  child,  or  so  otherwise  unfit  to  be  intrusted  with  the 
power  to  train  and  cultivate  the  mind  and  conscience  of  the  child, 
that  it  may  become  lawful  to  commit  the  child  to  the  public  care 
and  custody.  In  such  an  event  the  right  of  the  parent  may  be 
•deemed  secondary  to  that  of  the  general  public  as  organized  for  the 
safety  and  welfare  of  mankind.  But  no  such  public  considerations 
are  here  shown  to  exist.  The  boy,  Samuel,  has  been  shown  to  be 
guilty  of  offenses  which  in  an  older  and  more  matured  person  would 
be  but  a  misdemeanor,  punishable  only  by  a  fine  of  not  exceeding 
^200  for  each  offense.  He  is  not  a  dependent,  neglected  child.  His 
father  has  not,  by  any  act  or  omission  on  his  part,  forfeited  his 
right  to  care  for  and  enjoy  the  society  of  and  train  his  son  for  the 
duties  and  responsibilities  of  manhood.  That  extraordinary  exi- 
gency which  may  Justify  the  state  in  supplanting  the  father  as  the 
natural  cus'todian  and  protector  of  his  son  does  not  here  exist. 

The  property  right  of  the  father  in  and  to  the  services  and  labor 
of  his  son  during  his  minority  would  also,  under  the  circumstances 
of  this  case  and  under  the  proceedings  here  under  consideration,  to 
which  the  father  was  not  a  party,  be  unlawfully  infringed  by  the  as. 
sumption  on  the  part  of  the  state  of  the  control  and  custody  of  the 
son  on  the  mere  ground  that  the  son  had  committed  the  misdemeanor 
in  question.  The  statute  here  relied  upon  to  Justify  the  detention 
of  said  Samuel  as  a  delinquent  child,  under  the  circumstances  of  the 
case,  infringed  the  constitutional  rights  of  the  father,  and  cannot  be 
-enforced.  What  is  here  said  has  no  reference  to  the  statute  regu- 
lating the  disposition  to  be  made  of  "dependent  or  neglected"  chil- 
dren. Moreover,  it  is  to  be  understood  we  do  not  hold  the  statute 
regulating  the  disposition  to  be  made  of  delinquent  children  to  be 
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unoonstitutional  in  toto  and  as  to  every  parent  or  as  to  all  children^ 
but  that  under  the  circumstances  of  this  particular  case  constitu- 
tional rights  of  the  father  have  been  infringed,  and  therefore  the 
detention  of  Samuel  Schwartz  in  the  St  Charles  Home  for  Boys 
cannot  be  Justified  or  upheld. 

There  is  no  force  in  the  contention  so  strenuously  advanced  by 
counsel  for  the  relator  that  the  proceedings  under  this  statute  are 
criminal  proceedings,  and  that  a  boy  who  is  the  subject  of  Judicial 
investigation  under  this  statute  is  entitled  to  a  trial  by  a  jury  of 
12  men.  The  proceeding  is  statutory,  and  its  object  is,  not  the  en. 
forcement  of  the  criminal  law,  but  the  protection  of  children.  In- 
fants are,  in  general,  in  a  sense  wards  of  courts  of  chancery,  and 
the  practice  and  procedure  in  causes  under  this  statute,  affecting, 
as  they  do,  the  care  and  custody  of  minors,  and  being  for  the  protec- 
iton  of  infants,  should  be  that  of  courts  of  equity,  so  far  as  con- 
sistent with  the  provisions  of  the  statute.  The  commitment  to  the 
home  for  boys,  in  cases  in  which  the  statute  is  applicable  and  isr 
properly  enforced,  is  not  Imprisonment  as  punishment  for  the  viola- 
tion of  the  criminal  laws  of  the  state  or  the  ordinances  of  cities  and 
villages,  but  is  merely  the  assumption  of  the  state,  in  its  capacity 
of  parens  patria,  of  parental  authority  for  the  education  and  refor- 
mation of  the  child,  and  the  home  for  boys  is  not  to  be  regarded  as 
a  prison,  but  is,  in  fact,  a  home  and  a  school  established  by  law  for 
the  benefit  and  good  of  those  who  are  found,  under  the  provisions  of 
the  statute,  to  stand  in  need  of  parental  care  and  means  of  reforma- 
tion and  intellectual  and  moral  training.  Such  is  the  general  view 
of  statutes  and  Institutions  of  this  character.  Petition  of  Ferrier^ 
103  111.  367,  43  Am.  Rep.  10;  Milwaukee  Industrial  School  v,  Milwau- 
kee County,  40  Wis.  328,  22  Am.  Rep.  702;  House  of  Refuge  v.  Ryan^ 
37  Ohio  St.  197;  Prescott  v,  State,  19  Ohio  St.  184,  2  Am.  Rep.  388; 
Scott  V.  Flowers,  60  Neb.  675,  84  N.  W.  81;  In  re  Mason,  3  Wash.  St. 
609,  28  Pac.  1025.  The  provisions  of  section  2  of  the  act  prescribing 
the  procedure  as  to  trial  by  jury  is  constitutional  and  valid.  Peti- 
tion of  Ferrier,  supra. 

The  Judgment  of  this  court  will  be  that  the  detention  of  said  Sam- 
uel by  the  respondent,  in  his  official  capacity  as  superintendent  oC 
the  St.  Charles  Home  for  Boys,  is  without  sufficient  warrant  of  law; 
that  the  relator  is  entitled  to  the  custody  of  said  Samuel,  his  son. 
Judgment  will  therefore  be  entered  awarding  the  custody  of  said 
Samuel  Schwartz  to  the  said  relator  according  to  the  prayer  of  his. 
petition. 

Writ  granted. 
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(Municipal  Court  of  Chicago.) 

J.  0.  Beifeld 

vs. 

Chicago  &  Northwestern  Railway  Oompany. 

(October,  1908.) 

1.  Carriebs — Excess  Baggage — Delay  in  Delivery — Negligencos — 

Validity  of  Exemption  Clause.  Where  excess  baggage  is  de- 
layed In  transit  through  the  negligence  of  the  carrier  the  latter 
is  not  freed  of  liability  by  reason  of  a  stipulation  in  its  con- 
tract of  carriage  to  the  eftect  that  it  is  to  be  released  from  all 
liability  from  loss,  injury  or  detention  of  the  property  whether 
due  to  the  negligence  of  the  carrier  or  not,  such  a  stipulation 
being  contrary  to  public  policy. 

2.  Same— Objection  that  Articles  not  Baggage — ^Waiver.    A  car- 

rier, accepting  as  baggage  articles  or  merchandise  not  properly 
having  that  character  with  knowledge  that  they  are  oftered  for 
transportation  as  baggage,  waives  any  objection  on  that  ground 
and  his  liability  therefor  is  the  same  as  that  with  reference  to 
baggage  in  general. 

3.  Same — Damages — Loss  op  Profits.    The  ordinary  profits  of  a 

traveling  salesman  calling  on  regular  trade  are  not  so  specu- 
lative as  not  to  be  recoverable  as  damages  for  detention  by  a 
carrier  of  his  sample  trunks  precluding  him  from  making  sales. 

4.  Same — ^Notice  of  Contents.    The  evidence  in  this  case  is  suffi- 

cient to  charge  the  carrier  with  notice  of  the  contents  of  plain- 
tiff's trunks  and  his  use  for  them  so  to  make  it  liable  for  dam- 
ages resultant  upon  their  detention. 

Action  on  the  case.  Heard  before  Judge  Foster.  The  facts 
are  stated  in  the  opinion. 

Coburn  &  Case,  attorneys  for  plaintiff. 
William  8.  Kies,  attorney  for  defendant. 

Foster,  J. — 

In  this  case  the  plaintiff,  a  traveling  salesman,  checked  his 
baggage  for  Milwaukee  on  Sunday,  October  6,  1907,  over  the 
defendant's  road,  but  one  of  his  trunks,  which  was  then  in  Chi- 
cago and  in  the  defendant's  possession,  was  not  forwarded 
until  Thursday,  October  10,  when  pursuant  to  instructions  it 
was  sent  to  Appleton,  but  did  not  arrive  there  until  after  the 
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plaintiff  had  left,  and  he  first  saw  it  on  his  return  through  Ap- 
pleton  on  Friday,  October  11.  He  did  not,  .however,  stop  to  get 
the  trunk,  and  it  was  forwarded  to  him  and  finally  received  by 
him  Saturday  night.  The  trunks  had  upon  them  his  business 
card  as  follows:  *'J.  C.  Beifeld,  225  Dearborn  St,  Chicago. 
Representing  Eastern  Manufacturers  of  Cloaks  and  Suits," 
and  in  checking  them  for  Milwaukee  the  following  conversa- 
tion with  the  agent  of  the  defendant  was  held:  ''I  asked  the 
baggageman  to  check  these  two  sample  trunks  to  ]\Iilwaukee  so 
that  they  would  get  there  this  evening,  and  he  took  the  checks 
from  me.  He  asked  me  how  much  excess  I  had;  I  said  30C 
pounds,  and  I  paid  him  the  excess  out  of  the  same  book  and 
told  him,  *  These  are  sample  trunks  and  must  arrive  in  Mil- 
waukee this  evening.'     He  said,  'They  certainly  will.'  " 

In  checking  his  baggage  the  plaintiff  offered  excess  baggage 
coupons  from  the  regular  book  of  the  company  which  had  been 
signed  by  the  plaintiff  without,  as  he  testifies,  any  knowledgf' 
of  the  stipulation  therein  contained  limiting  the  liability  of 
the  company  as  set  forth  below. 

It  appeared  that  the  plaintiff  was  an  experienced  travelling 
man  and  had  been  using  excess  baggage  coupon  books  for 
years,  but  whether  the  other  books  that  he  had  used  contained 
this  limitation  does  not  appear.  The  clause  referred  to  readtt 
as  follows: 

**In  consideration  of  the  reduced  rate  at  which  this  ticket 
is  sold  to  me  and  of  the  receipt  hereunder  of  any  property 
other  than  legal  baggage  which  may  be  at  any  time  so  received, 
I  hereby  forever  release  the  railroad  companies  upon  whose 
lines  this  baggage  ticket  is  available  from  all  liability  for  loss, 
injury  or  detention  of  any  such  property  other  than  legal  bag- 
gage, whether  the  loss,  injury  or  detention  be  caused  with  or 
without  negligence  of  any  of  said  companies  or  its  employes." 

It  is  contended  by  counsel  for  the  defendant  that  the  above 
exemption  from  liability  is  binding,  and  it  is  urged  that  as  the 
railroad  company  was  not,  as  a  common  carrier,  bound  to  ac- 
cept sample  trunks  as  baggage,  it  could  impose  such  terms  as 
it  saw  fit,  even  to  the  point  of  exempting  itself  from  negligence 
of  its  own  employes. 
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It  would  seem  that  the  question  to  be  decided  here  is  whether 
this  case  falls  within  the  doctrine  of  Blank  v.  I.  C.  R.  R,  Co., 
182  lU.  332,  and  C.j  R.  I.  (&  P.  R.  R.  Co.  v.  Hamler,  215  111,  525, 
on  the  one  hand,  or  within  the  doctrine  of  /.  C.  R.  R,  Co.  v. 
Beebe,  174  111.  13,  and  /.  C.  R.  R.  Co.  v.  Anderson,  184  111.  294, 
on  the  other  hand.  The  first  two  cases  hold  that  contracts  ex- 
empting railroad  companies  from  liability  for  injury  to  em- 
ployes of  express  companies  and  the  Pullman  Palace  Car  Com- 
pany riding  on  special  cars  and  attending  to  their  employers* 
special  business,  are  binding,  while  the  last  two  cases  hold  that 
contracts  exempting  railroad  companies  from  liability  to  the 
owner  or  agent  accompanying  stock  or  goods  shipped  over  the 
railroad,  are  invalid  as  being  against  public  policy. 

In  Blank  v.  I.  C.  R.  R.  Co.,  182  111.  332,  on  page  339,  the 
supreme  ocurt  said : 

'*An  attempt  is  made  to  liken  this  case  to  the  case  where  a 
person  is  carried  with  his  stock  or  goods  and  where  he  is  re- 
garded as  a  passenger.  There  are  many  such  cases  where  the 
carrier  is  bound  to  receive  and  carry  goods  or  stock,  and  where, 
by  general  usage  or  by  the  rules  of  the  company,  the  owner  or 
his  agent  may  go  or  is  required  to  go  in  charge  of  the  property. 
In  such  cases  the  owner  is  entitled  to  demand  the  carriage  of 
his  property  as  a  part  of  the  duty  of  the  railroad  company 
toward  the  public  as  a  common  carrier,  under  the  conditions 
fixed  by  law.  The  railroad  company  is  bound  to  receive  and 
carry  for  anybody  who  shaU  appear,  and  by  the  rules  or  usage 
of  the  company  the  charge  for  carrying  the  stock  includes  the 
carrying  of  the  person  in  charge.  Such  a  person  is  a  passen- 
ger. But  the  diflference  in  the  relation  between  such  a  case 
and  this  is  apparent.'' 

We  think  the  most  significant  portion  of  this  paragraph  is 
the  statement  that  *'such  a  person  is  a  passenger."  There 
can  be  no  question  that  in  the  case  at  bar  the  plaintiff  was  a 
passenger,  and  we  believe  that  when  the  railroad  company 
once  accepted  the  sample  trunks  of  the  plaintiff  as  baggage  its 
liability  for  such  sample  trunks  became  the  same  as  that  for 
any  ordinary  baggage.  It  seems  to  us  clear  that  such  a  case 
^  as  the  one  above  falls  within  the  rules  applicable  to  the  car- 
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riage  of  stock  and  their  accompanying  owner  rather  than  with- 
in the  rules  applicable  to  cases  of  express  agents  and  Pullman 
porters,  who  are  not,  as  is  expressly  stated  in  the  cases  above 
referred  to,  passengers.  That  the  defendant  company  wss 
charged  with  notice  of  the  contents  of  these  trunks  is,  we  think, 
clear  on  the  evidence,  which  will  be  discussed  more  at  length 
in  considering  the  question  of  damages.  It  is  doubtless  true 
that  the  company  could  have  refused  in  the  first  instance  to 
take  the  plaintiff's  trunk  as  baggage,  but  the  carriage  thereof 
was  merely  incidental  to  the  contract  existing  between  defend- 
ant and  plaintiff  and  creating  the  relation  of  carrier  and  pas- 
senger. It  is  like  the  stock  cases,  where  the  owner  is  carried 
along  as  incidental  to  the  shipment  of  his  stock.  In  both  cases 
there  is  a  contract  relation  existing  between  the  carrier  and 
the  passenger,  thus  distinguishing  these  cases  from  the  eases 
where  an  express  agent  or  a  PuUman  porter  has  no  contract 
with  the  carrier  but  only  with  their  several  employers.  When 
the  company  chose  to  accept  these  sample  trunks  and  their  con- 
tents as  baggage,  it  assumed  all  duties  with  regard  thereto  of  a 
common  carrier. 

In  L.  8.  &  M.  8.  Ry.  Co.  v.  Hochstin,  67  111.  App.  514,  Mr. 
Justice  Waterman  at  p.  517  said : 

**The  carrier  having,  after  being  informed  as  to  the  charac- 
ter of  the  articles,  received  them  as  baggage,  is  liable  for  their 
loss,  although  they  consisted  of  merchandise.'' 

See  also  Hamburg  American  Packet  Co.  v.  Oatiman,  127  111. 
598,  at  610.  ' 

In  6  Cyc.  668,  it  is  said : 

*'If  the  carrier  accepts  as  baggage  articles  or  merchandise 
not  properly  having  that  character,  with  knowledge  that  they 
are  offered  for  transportation  as  baggage,  he  thereby  waives 
any  objection  on  that  ground,  and  his  liability  therefor  is  the 
same  as  that  with  reference  to  baggage  in  general." 

It  is  contended  on  behalf  of  the  defendant  that  even  if  the 
above  contract  is  invalid  and  the  defendant  liable  as  a  common 
carrier  that  only  nominal  damages  can  be  awarded,  first,  be- 
cause it  is  said  that  the  damages  attempted  to  be  proven,  to- 
wit :  loss  of  profit,  are  in  their  very  nature  too  speculative  and 
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uncertain,  and  next,  because  it  is  claimed  that  the  defendant 
was  not  chargeable  with  notice  of  the  purpose  for  which  the 
plaintiff  desired  his  sample  trunks  in  Milwaukee.  The  facts 
bearing  on  the  question  of  the  damages  as  disclosed  by  the  evi- 
dence are  as  follows :  The  plaintiff  had  two  sample  trunks,  one 
of  which  was  forwarded  promptly  and  received  by  him  in  Mil- 
waukee in  due  time.  This  contained  samples  of  children's 
clothing.  The  other  trunk,  which  was  delayed,  contained  his 
samples  of  ladies'  clothing.  He  testified  that  his  season  for 
selling  children's  clothing  was  early  in  the  year,  and  that  dur- 
ing October  and  November  he  usually  sold  only  a  small  amount 
of  children's  clothing,  but  that  on  ladies'  clothing  his  sales 
during  the  years  1904,  1905  and  1906  had  been  $40,000  per 
year,  on  which  he  received  eight  per  cent  commissicm.  That 
he  sold  to  pretty  nearly  the  same  people  (p.  26) ;  that  his  sales 
varied  (pp.  37  and  38)  according  to  the  styles  and  seasons, 
and  that  he  could  not  tell  just  what  he  was  going  to  sell.  That 
during  the  days  he  was  without  his  sample  trunks  he  failed  to 
sell  any  of  the  ladies'  clothing,  and  that  he  afterwards  revis- 
ited the  same  places  and  sold  perhaps  a  quarter  of  his  ordinary 
sales.  During  these  days  he  made  s(Hne  small  sales  of  chil- 
dren's clothing,  in  the  amount  of  about  $1,300.  That  his  ex- 
penses for  the  months  of  October  and  November  were  about 
$600. 

We  will  first  discuss  whether  from  the  very  nature  of  the 
case  the  damages  attempted  to  be  proven  by  the  plaintiff  were 
too  speculative  under  the  authorities,  and  then  we  will  discuss 
the  question  as  to  whether  or  not  the  defendant  had  sufficient 
notice  of  the  character  of  the  damages  to  make  it  liable  there- 
for. 

In  the  following  cases  evidence  of  actual  profits  in  the  past 
was  held  admissible  as  ciffording  a  basis  for  calculating  prob- 
able profits  of  which  the  plaintiffs  were  deprived  by  dcts  of 
the  defendants:  In  Chapman  v,  Kirby,  49  111.  211,  the  profits 
of  a  planing  mill  business  for  past  six  months  were  admitted 
in  evidence.  In  Fitzsimmons  v.  Munch,  79  App.  538,  in  the 
same  way  the  profits  of  a  flour  mill  for  the  past  ten  years  were 
admitted.    In  C.  &  E,  R,  B.  Co,  v.  Meech,  163  111.  305,  a  paint- 
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ing  contractor,  who  employed  others  to  assist  him,  was  allowed 
to  testify  as  to  how  much  he  had  earned  as  a  painter  without 
regard  to  any  special  contracts  for  some  years  prior  to  the  ac- 
cident. In  J.  C,  B.  B.  Co.  v.  Byrne,  205  111.  9,  the  profits  of  a 
theatrical  performance  in  Bloomington  at  previous  perform- 
ances were  admitted.  This  case  and  the  next  case,  it  might  be 
noted  in  passing,  were  actions  on  contract,  and  our  courts 
seem  to  apply  the  same  rule  of  damage  in  such  an  action  that 
they  do  in  an  action  of  tort.  In  Landis  v.  Wolf,  206  111.  392, 
which  was  a  suit  on  an  injunction  bond,  the  profits  of  a  farm 
were  held  to  aflFord  a  proper  basis  of  damages. 

In  Chicago  Union  Traction  Company  v.  Brethauer,  223  111. 
521,  the  court  held  that  it  was  competent  for  the  plaintiff,  who 
was  a  jewelry  jobber,  to  testify  that  his  profits  had  been  $500 
per  year,  it  appearing  that  he  had  no  clerks  or  assistants  and 
probably  no  capital  invested.     The  court  says  at  p.  531 : 

''Appellant  in  discussing  this  assignment  of  error,  construes 
what  the  witne^  says  as  'profits'  in  his  business,  and  argues 
from  this  assumption  that  future  profits  of  a  commercial  busi- 
ness are  too  uncertiain  and  speculative  to  form  the  basis  of  a 
verdict  in  a  personal  injury  case.*' 

The  court  held  to  the  contrary. 

On  the  other  hand,  in  Chicago  City  Bailway  Company  v. 
Flynn,  131  App.  502,  it  was  held  that  evidence  as  to  how  much 
the  plaintiff  would  have  made  in  his  coal  business  was  too  spec- 
ulative and  uncertain  to  be  recognized  as  an  element  of  dam- 
ages, the  court  stating  that  there  might  have  been  some  spe- 
cial deals  made  by  the  plaintiff  in  these  previous  years,  and 
compared  his  business  to  that  of  a  stock  broker. 

A  careful  consideration  of  these  cases  would  indicate  that 
our  supreme  court  would  not  regard  plaintiff's  probable 
profits  as  too  speculative  an  element  of  damages. 

It  is  stated  to  be  true  that  plaintiff's  sales. varied  somewhat 
according  to  the  styles  and  seasons,  but  surely  his  business  as 
disclosed  by  the  evidence  was  more  certain  than  the  probable 
returns  from  any  theatrical  performance,  and  equally  certain 
with  the  profits  of  any  planing  or  flour  mill.  It  is  impossible 
to  distinguish  the  case  at  bar  from  the  jewelry  jobber  in  the 
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Brethauer  case.  Not  one  word  was  said  in  the  evidence  on 
any  specially  advantageous  sales  made  by  plaintiff  during  the 
previous  years  he  testified  concerning,  and  the  burden  lay  on 
the  defendant,  under  the  doctrine  of  Chapman  v.  Kirby,  fol- 
lowed by  the  above  cases,  to  show  any  depression  in  business 
or  other  cause  that  might  have  made  plaintiff's  profits  less 
during  the  months  in  question  than  they  had  been  in  previous 
years.  A  coal  broker  or  stock  broker,  such  as  is  mentioned  in 
the  Flynn  case  in  131  App.  would  doubtless  have  much  greater 
variation  in  his  sales  from  year  to  year  than  would  plaintiff  in 
selling  substantially  the  same  line  of  goods  to  the  same  cus- 
tomers. It  is  clear  that  if  plaintiff  can  not  recover  on  the  basis 
of  loss  of  profits,  he  can  get  no  compensation  whatever  for 
what  must  have  been  a  serious  loss.  The  rule  applied  in  some 
cases  that  a  recovery  could  be  had  for  the  rental  value  of  the 
property  detained  could  not  be  applied  here,  for  a  drummer's 
samples  have  no  rental  value  to  others,  nor  could  the  plaintiff 
have  supplied  their  place  with  others.  We  do  not  think  there 
is  anything  so  peculiarly  speculative  or  uncertain  in  plaintiff's 
business  as  to  exclude  proof  similar  to  that  admitted  in  other 
cases. 

We  next  come  to  the  consideration  of  the  question  as  to 
whether  the  defendant  had  sufScient  notice  to  the  purpose  for 
which  the  plaintiff  desired  his  samples  in  Milwaukee  to  make  it 
liable  for  loss  of  profits  as  claimed,  and  this  is  a  point  not  free 
from  difficulty.  In  this  connection  it  should  be  observed  that 
the  very  terms  of  clause  7  in  the  baggage  coupon  book  referred 
to  property  ''other  than  legal  baggage."  Plaintiff's  card 
which  appeared  on  the  trunk  described  him  as  **  Representing 
Eastern  Manufacturers  of  Cloaks  and  Suits."  In  his  conver- 
sation with  the  baggageman  he  expressly  stated  that  they  were 
"sample'*  trunks  and  must  be  in  Milwaukee  that  night.  These 
facts  are,  we  think,  sufficient  to  charge  the  defendant  with  no- 
tice of  the  character  of  the  contents  of  the  trunk.  In  Ham- 
hurg-American  Co,  v.  Oattman,  127  111.  598,  the  court  held 
that  under  all  the  circumstances  the  carrier  was  chargeable 
with  notice  that  an  immigrant's  boxes  contained  other  than  le- 
gal baggage.  We  think  the  same  rule  would  apply  here.  But 
B3 
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it  is  said  that  even  so,  it  does  not  appear  that  the  defendant 
had  notice  of  the  purpose  for  which  they  were  desired  in  Mil- 
waukee. 

As  we  understand  the  law,  when  a  party  seeks  to  recover 
loss  of  probable  profits  from  some  special  contract,  he  must 
show  that  the  defendant  had  actual  notice  of  the  particular 
contract,  but  when  he  simply  seeks  to  recover  on  the  basis  of 
his  past  average  earnings,  without  regard  to  any  special  con- 
tract which  might  have  promised  exceptional  profits,  we  do  not 
understand  that  special  notice  to  the  defendant  is  necessary. 

Substantially  the  same  line  is  drawn  here  that  is  drawn  in 
the  matter  of  pleading.  As  we  held  in  C  (&  E,  R.  JB.  Co,  v. 
Meech,  163  111.  305,  a  general  allegation  of  loss  of  profits  is 
sufficient  to  allow  proof  of  the  plaintiff's  particular  employ- 
ment and  ordincuy  earnings,  but  when  a  claim  is  for  a  profit 
from  a  special  contract,  this  fact  must  be  set  out  in  the  dec- 
laration. In  many  cases  the  phrase  ''special  damages"  will 
be  found  to  refer  to  damages  arising  from  a  special  contract 
as  distinguished  from  usual,  average  profits. 

The  Brethauer  case  in  223  111.  521  is  to  the  same  effect  as 
the  Meech  case. 

In  the  case  at  bar  no  question  is  raised  as  to  the  pleading,  as 
no  objection  has  at  any  time  been  made  by  the  defendant  to 
the  admission  of  any  evidence  on  the  question  of  damages  be- 
cause of  an  alleged  variance  or  any  alleged  failure  on  the 
plaintiff's  part  to  set  out  in  the  bill  of  particulars  his  probable 
loss  of  profits  as  an  element  of  damage. 

In  I.  C.  R.  R.  Co,  V.  Byme,  205  111.  9,  the  court  states  at 
p.  22  and  there  was  evidence — ^its  exact  character  does  not  ap- 
pear— ^tending  to  show  that  the  agent  was  informed  that  the 
theatrical  show  was  to  be  given  a  certain  night  at  Blooming- 
ton,  and  the  question  as  to  whether  the  defendant  had  notice 
of  such  engagement  was  left  to  the  jury.  We  take  it  this  no- 
tice could  be  shown  from  dealings  of  the  parties  and  by  any 
facts  in  evidence. 

In  Foster  v.  C,  C,  C.  &  8t  L.  Ry,,  56  Fed.  Rep.  434,  cited 
by  defendant  at  p.  9  of  its  brief,  it  appears  that  the  theatrical 
troupe  claimed  damages  because  its  prop«*rties  were  delayed 
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so  as  to  miss  two  advertised  performances  of  which  the  carrier 
knew.  Because  these  performances  were  missed  and  salaries 
suspended  the  troupe  broke  up,  and  the  plaintiff  lost  profits 
from  other  x>orformances,  for  which  he  also  attempted  to  re- 
cover.   The  court  held : 

**The  loss  from  failure  to  arrive  in  season  to  give  perform- 
ances which  the  parties  knew  the  troupe  was  going  to  Louis- 
ville to  give,  would  come  fairly  within  the  contemplation  of 
the  parties.  The  loss  from  failure  to  pay  the  performers 
would  not.^' 

The  opinion  indicates  the  true  test,— can  the  probable  profits 
claimed  be  said  to  be  fairly  within  the  contemplation  of  the 
parties? 

In  the  case  at  bar  the  defendant  had  notice  that  the  plaintiff 
resided  in  Chicago  by  the  terms  of  the  contract  in  the  coupon 
book  and  by  his  card.  It  had  notice  as  above  pointed  out  that 
the  defendant  was  carrying  trunks  containing  samples  to  Mil- 
waukee and  was  specially  told  by  the  plaintiff  that  these  sam- 
ple trunks  must  be  there  at  a  certain  time,  to  which  defend- 
ant's agent  agreed.  It  is  fair  to  say  that  the  defendant's 
agent  was  reasonably  charged  ivith  notice  that  the  plaintiff  was 
going  to  Milwaukee  in  the  ordinary  course  of  business  as  a 
drummer  and  for  the  purpose  of  selling  goods. 

It  is  urged  that  even  though  the  defendant  could  be  held  re- 
sponsible for  loss  of  profits  in  Milwaukee,  it  could  by  no  pos- 
sibility be  held  for  profits  in  the  other  towns  where  the  plain- 
tiff went.  We  do  not,  however,  think  that  this  is  a  distinction 
of  importance.  The  defendant  was,  we  think,  chargeable  with 
notice  that  plaintiff  was  going  on  a  trip,  and  whether  he  stayed 
in  Milwaukee  or  not  made  no  difference  to  the  defendant.  We 
think  that  the  plaintiff  is  entitled  to  recover  for  loss  of  profits 
in  other  towns  as  well  as  in  Milwaukee  up  to  Thursday  night, 
when  plaintiff's  trunk  reached  Appleton  pursuant  to  plain- 
tiff's instructions  in  his  letter  of  October  9.  We  think  he 
should  have  been  on  hand  there  to  receive  his  trunk,  and  that 
he  cannot  recover  for  any  subsequent  loss  of  profits. 

Defendant's  counsel  cite  many  cases  in  support  of  its  con- 
tention on  this  branch  of  the  case.    Many  of  these  cases  are 


516  Circuit  Courts  op  Illinois. 

distinguishable  as  being  cases  where  damages  were  claimed  for 
alleged  loss  of  profits  from  some  special  contract  of  which  the 
defendant  had  no  notice.  Defendant's  counsel  did  not  cite  the 
Friedman  case,  146  lU.  583,  where  a  commercial  trayeler 
sought  to  prove  loss  of  profits  from  a  special  contract  of  em- 
ployment, but  the  court  held  that  such  proof  was  not  admis- 
sible under  a  general  allegation  of  loss  of  profits  in  the  declara- 
tion. It  is  to  be  noted  that  three  judges  dissented,  includin,^ 
Judge  Magruder,  who  wrote  the  opinion  of  the  court  in  the 
later  case  of  J.  C.  J2.  B.  Co.  v.  Byrne.  Subsequent  cases,  such 
as  the  Meech  case  and  the  Brethauer  case,  have  distinguished 
the  Friedman  case  as  being  a  special  contract  case.  Some  of 
the  other  cases  cited  by  defendant 's  counsel  are  distinguishable 
as  involving  proof  of  possible  future  profits  without  any  basis 
of  past  profits  to  base  the  estimate  upon.  This  is  true  of  the 
Priestly  ease  in  26  111.  and  the  Hale  case  in  83  111.  Seaboard 
Air  Line  By.  v.  Harris,  49  S.  E.  Rep.  703,  seems  to  be  in  point, 
but  we  do  not  think  would  be  followed  in  this  state.  We  cal- 
culate plaintiff's  damages  as  follows:  Usual  sales  during  Oc- 
tober and  November,  $40,000 ;  commission  at  8  per  cent,  $3,200 ; 
usual  expenses,  $600;  usual  net  profits  for  two  months,  $2,600. 
Four  days  are  about  one-thirteenth  of  working  days  in  two 
months'  period.  Usual  profit  for  four  days,  $200.  Plaintiff 
testified  that  he  sold  about  one-fourth  of  his  usual  trade  in 
these  towns.  That  represented  a  profit  of  $50.  That  is  a 
credit  that  the  defendant  would  be  entitled  to,  leaving  the  net 
loss  at  $150,  and  accordingly  I  shall  find  for  the  plaintiff  in 
that  amount. 


(Criminal  Court  of  Cook  County.) 

People  of  the  State  of  Illinois 

vs. 
E.  A.  Davis,  et  al. 

(February  11,  1898.) 

1.  CoNSPiBACY — What  CoNSTiruTEa.  To  constitute!  a  vidatioa  oi 
section  46  of  the  Criminal  Code  against  conspiracy  tiiere  must 
be  an  Intent  to  "wrongfully  and  wickedly"  injure  the  hosineBS^ 
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etc.,  of  another.  A  fraAidulent  or  malicious  intent  to  injure  is 
not  enough.  There  must  also  be  a  purpose  to  carry  into  execu- 
tion such  intent 

2.  Indictment — Sufficiency  of  in  Conspibacy.    An  indictment  for 

conspiracy  in  the  words  of  the  statute  is  sufficient.  But  if  the 
facts  constituting  the  conspiracy  are  alleged,  they  must  show  a 
fraudulent  and  malicious  intent  "wrongfully  and  wickedly'* 
to  injure,  etc. 

3.  €k>NSFiBACY — "Wrongfully  and  Wickedly" — Meaning  of.    The 

words  "wrongfully  and  wickedly"  in  the  conspiracy  statute  are 
to  be  understood  as  meaning  the  use  of  means  in  themselves 
"wrongful  and  wicked/'  independently  of  combination. 

4.  Sake.    The  entering  into  of  an  agreement  to  use  "wrongful  and 

wicked"  means  to  injure  another  does  not  show  an  intent  to 
"wrongfully  and  wickedly"  injure  within  the  meaning  of  the 
conspiracy  statute.  There  must  be  a  wrongful  and  wicked  in- 
tent to  injure  irrespective  of  the  agreement. 

5.  Criminal  Conspiracy — Must  be  Civil  Injury.    Where  the  de- 

fendants, members  of  a  labor  union,  cause  an  employer  to  dis- 
charge a  non-union  employee,  by  threats  to  cause  other  em- 
ployees to  quit  the  service  of  such  employer,  this  does  not  con- 
stitute a  criminal  conspiracy  unless  such  action  was  an  inva- 
sion of  the  civil  rights  of  the  non-union  employee. 

6.  Same.    In  such  a  case,  in  the  absence  of  force^  falsehood  or  any 

other  act  of  itself  unlawful,  the  non-union  employee  has  no 
cause  of  action  against  the  members  of  the  union.  AUen  v. 
Flood,  (1898)  App.  Cas.  1,  followed. 

7.  Actions — Motives.    The  existence  of  a  bad  motive  will  not  con- 

vert an  act  which  is  not  of  itself  illegal  into  a  civil  wrong. 


Motion  to  quash  indictment  for  conspiracy.     Heard  before 
Judge  Frank  Baker. 
F,  L.  Barnett,  assistant  state's  attorney  for  the  people. 
Davidson  &  Trumhull,  of  counsel. 
John  F.  and  Henry  C.  Qeeting,  for  defendants. 

BakeR;  J. — 

This  is  a  motion  to  quash  an  indictment  against  four  defend- 
ants, which  is  found  under  and  intended  to  charge  a  violation 
of  the  following  provisions  of  section  46  of  the  criminal  code : 
'  *  If  any  two  or  more  persons  conspire  or  agree  together  with 
the  fraudulent  or  malicious  intent  wrongfully  and  wickedly 
to  injure  the  person,  character,  business  or  employment  or 
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property  of  another  •  •  •  they  shall  be  deemed  guilty 
of  a  conspiracy,  and  every  such  offender,  whether  as  individ- 
uals, or  as  officers  of  any  society  or  organization,  and  every 
person  convicted  of  conspiracy  at  common  law  shall  be  im- 
prisoned in  the  penitentiary  not  exceeding  five  years,  or  fined 
not  exceeding  five  thousand  dollars,  or  both." 

The  first  count  of  the  indictment  charges  that  the  defend- 
ajits  were  members  of  a  certain  union,  viz.,  the  Hoisting  En- 
fjineers'  Association;  that  Charles  and  Dennis  were  in  the  em- 
ploy of  the  Thomas  Elevator  Company;  that  the  defendants 
did,  unlawfully,  etc.,  conspire  and  agree  together  with  the 
fraudulent  and  malicious  intent  to  wrongfully  and  wickedly 
injure  the  business  of  Charles  and  Dennis  by  unlawfully,  etc., 
demanding  of  said  elevator  company  the  discharge  of  Charles 
and  Dennis  for  the  reason  to  be  represented  to  said  elevator 
company  by  the  defendants;  that  Charles  and  Dennis  were 
not  members  of  said  association,  and  then  to  **call  off'*  certain 
engineers  in  the  employ  of  said  elevator  company  who  were 
members  of  said  association,  if  said  demand  was  not  complied 
with  '*for  the  purpose  then  and  there  of  stopping  the  work  of 
said  Thomas  Elevator  Company,  and  thus  throw  said  Charles 
and  Dennis  out  of  their  employment."  It  then  avers  the  exe- 
cution of  said  agreement,  the  demand,  refusal,  ''calling  off" 
of  the  union  engineers  by  defendants,  and  avers  that  thereby 
the  work  of  said  elevator  company  was  stopped,  and  by  reason 
thereof  said  Charles  and  Dennis  discharged  from  their  em- 
ployment. 

The  second  and  third  counts  are  identical  with  the  first, 
save  that  the  intent  alleged  in  the  second  is  to  injure  the  "em- 
ployment," in  the  third  the  "business  and  employment"  of 
Charles  and  Dennis.  It  is  not  alleged  that  any  contract  of 
employment  for  any  period  existed  either  between  the  elevator 
company  and  the  union  engineers,  or  between  the  company 
and  Charles  and  Dennis. 

To  constitute  an  offense  under  the  provisions  of  section  46 
above  quoted,  there  must  be  the  agreement,  with  the  fraudu- 
lent or  malicious  intent  "wrongfully  and  wickedly"  to  injure 
the  business  or  employment,  etc.,  of  another.     The  agreement 
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with  the  fraudulent  or  malicious  intent  to  injure  is  not  enough. 
The  agreement  must  include  the  purpose  to  carry  into  execu- 
tion the  fraudulent  and  malicious  intent  to  injure  ''wrong- 
fully and  wickedly,"  tiiat  is,  by  the  use  of  wrongful  and 
wicked  means.  It  may  be  that  an  indictment  in  the  words  of 
the  statute  charging  that  the  defendants  did  conspire  and  agree 
together  with  the  fraudulent  and  malicious  intent  wrongfully 
and  wickedly  to  injure  Charles  and  Dennis  in  their  employ- 
ment would  be  sufficient,  but  in  this  indictment  there  is  a  pre- 
cise statement  of  the  means  agreed  upon  by  the  defendants  to 
be  used  to  carry  into  effect  their  alleged  malicious  intent  to  in- 
jure Charles  and  Dennis  in  their  employment;  and  hence,  if 
the  means  so  alleged  to  have  been  agreed  upon  are  in  law 
wrongful  and  wicked,  the  indictment  well  and  sufficiently 
charges  a  conspiracy  under  the  statute.  And,  on  the  other 
hand,  if  the  means  so  set  out  in  the  indictment  are  not  wrong- 
ful and  wicked,  the  indictment  cannot  be  held  to  well  or 
sufficient  charge  a  conspiracy  under  the  statute,  for,  if  the 
means  which  the  indictment  alleged  were  agreed  upon  to  be 
used  are  not  wrongful  and  wicked,  in  no  just  sense  can  the 
indictment  be  held  to  charge  a  conspiracy  and  agreement  by 
the  defendants  with  the  fraudulent  and  malicious  intent, 
"wrongfully  and  wickedly"  to  injure  Charles  and  Dennis. 
The  words  "wrongfully  and  wickedly"  in  the  statute  are  to  be 
understood  as  meaning  the  use  of  means  in  themselves  "wrong- 
ful and  wicked"  independently  of  combination.  We  cannot 
say  that  the  means  are  wrongful  and  wicked,  because  of  the 
agreement  to  use  such  means  to  carry  out  a  malicious  intent 
to  injure.  The  thing  prohibited  is  an  agreement  with  the  ma- 
licious intent  wrongfully  and  wickedly  to  injure.  Whether 
such  intent  exists  depends  upon  the  means  agreed  upon  to  be 
used  to  carry  out  the  malicious  intent  to  injure.  To  say  that 
the  means  agreed  upon  are  wrongful  and  wicked  because  of 
the  agreement  to  use  such  means  to  carry  out  the  malicious  in- 
tent to  injure,  amounts  to  saying  that  the  means  received  a 
character  of  wrongfulness  and  wickedness  from  the  agreement 
to  use  such  means  in  a  manner  which  depends  for  its  own 
wrongfulness  and  wickedness  upon  the  means  so  agreed  upon. 
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The  means  set  out  in  the  indictment  as  the  means  agreed 
upon  by  the  defendants  to  be  used  to  cany  out  their  malicious 
intent  to  injure  Charles  and  Dennis  in  their  employment  are, 
in  substance,  that  the  defendants  agreed  together  to  demand 
the  discharge  of  Charles  and  Dennis  by  the  elevator  company 
for  the  reason  to  be  stated  to  said  company,  that  Charles  and 
Dennis  were  not  members  of  the  Hoisting  Engineers'  Associa- 
tion, of  which  the  defendants  were  members,  and  certain  en- 
gineers in  the  employ  of  said  company  were  also  members ;  and 
to  notify  said  company  that  in  case  of  refusal  to  discharge 
Charles  and  Dennis,  the  defendants  would  ''call  off"  from  the 
employment  of  the  elevator  company  the  members  of  said  as- 
sociation ''for  the  purpose  of  then  and  there  stopping  the  work 
of  said  elevator  company  and  thus  throw  said  Charles  and 
Dennis  out  of  their  employment. "  There  are  cases  which  hold 
that  a  combini^tion  and  agreement  to  use  such  means  as  this 
indictment  avers  the  defendants  agreed  together  to  use,  is  an 
indictable  conspiracy.  At  one  time  the  associations,  which  in 
our  day  are  known  as  trade  unions,  or  labor  organizations, 
would  have  been  regarded  as  against  public  policy,  as  con- 
spiracies in  restraint  of  trade.  I  shall  attempt  no  review  of 
the  authorities,  no  history  of  legislation  either  here  or  in  Eng- 
land. It  is  sufficient  to  say  that  there  has  been  a  most  marked 
change  in  public  policy  towards  such  organizations.  There 
and  here  such  organizations  are  now  recognized  by  law.  The 
acts  in  question  are  not  criminal  independently  of  combina- 
tion, but  acts  may  be  wrongful  and  wicked,  though  not  crim- 
inal. Acts  may  be  wrongful  in  morals,  or  wrongful  in  law. 
It  is  only  with  the  question  whether  the  acts  in  question  arc 
wrongful  in  law  that  we  are  concerned. 

I  shall  not  attempt  to  define  or  limit  the  words  "wrongfully 
or  wickedly"  as  used  in  the  statute.  It  is  sufficient  to  say  that 
in  cases  like  this  where  there  is  no  suggestion  of  fraud,  im- 
morality, injury  to  the  public,  or  violation  of  contract,  there 
must  at  least  be  a  civil  wrong,  an  invasion  of  the  civil  rij^ht 
of  another,  carrying  with  it  the  liability  to  repair  the  natural 
and  direct  consequences,  where  injury  results  to  the  person 
whose  rights  are  infringed  or  invaded. 


People  vs.  Davis.  521 


If  the  acts  which  the  indictment  alleges  the  defendants 
agreed  to  do,  to  compass  the  discharge  of  Charles  and  Dennis 
with  the  malicious  intent  to  injure  them,  constitute  an  action- 
able civil  wrong,  they  must  be  regarded  as  wrongful  and 
wicked,  in  law,  and  if  they  do  not  amount  to  a  civil  wrong 
and  are  not  criminal,  they  cannot  be  regarded  as  wrongful  and 
wicked  in  law.  Upon  the  question  whether  such  acts,  if  done 
maliciously,  constitute  a  civil  wrong,  we  have  no  authorities  in 
Illinois,  and  I  shall  refer  to  but  a  single  case,  the  case  of  Allen 
r.  Flood,  decided  by  the  House  of  Lords  December  14, 1897, 
42  Solicitor'  Journal,  149.^  In  that  case  the  act  complained 
of  by  plaintiffs  was  the  act  of  Allen,  the  local  delegate  of  a 
union,  in  demanding  the  discharge  of  plaintiffs  by  their  em- 
ployer, an  iron  company,  and  causing  their  discharge  by  giving 
notice  to  the  iron  company  that  unless  the  company  discharged 
the  plaintiffs,  he  would  call  out  f  rwn  its  employ  all  the  mem- 
bers of  the  union  of  which  he  was  a  delegate.  And  it  was  al- 
leged and  the  jury  found  that  AUen  acted  maliciously  with 
intent  to  injure  the  plaintiffs.  The  plaintiffs  had  judgment, 
and  that  judgment  was  affirmed  in  the  Court  of  Appeals,  but 
reversed  by  the  House  of  Lords.  In  the  course  of  his  opinion 
Lord  Watson  said :  ' '  The  existence  of  a  bad  motive  in  the  case 
of  an  act,  which  is  not  of  itself  illegal,  will  not  convert  that 
act  into  a  civil  wrong.  A  wrongful  act,  done  knowingly,  with 
a  view  to  its  injurious  consequences  may,  in  the  sense  of  law, 
be  malicious,  but  such  malice  derives  its  essential  character 
from  the  circumstances  that  the  act  done  constitutes  a  viola- 
tion of  law."  Lord  Herschel,  in  the  course  of  his  judgment, 
said:  *'If  they  (the  members  of  a  union)  resort  to  unlawful 
acts,  they  may  be  indicted  or  sued.  If  they  do  not  resort  to 
unlawful  acts,  they  are  entitled  to  further  their  interests  in 
the  manner  which  seems  to  them  best  and  most  likely  to  be 
efficient.  •  •  •  I  do  not  doubt  that  every  one  has  a  right 
to  pursue  his  trade  or  employment  without  'molestation'  or 
'obstruction, '  if  those  terms  are  used  to  imply  some  act  of  itself 
wrongful.     This  is  only  a  branch  of  a  much  wider  proposition, 
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namely,  that  every  one  has  a  right  to  do  any  lawful  act  he 
pleases  without  molestation  or  obstruction.  If  it  be  intended 
to  assert  that  an  act  not  otherwise  wrongful,  always  becomes  so 
if  it  interferes  with  another's  trade  or  employment,  and  needs 
to  be  excused  or  justified,  I  say  that  such  a  proposition,  in  my 
opinion,  has  no  solid  foundation  in  reason  to  rest  upon.  A 
man 's  right  not  to  work  or  not  to  pursue  a  particular  trade  or 
calling,  or  to  determine  when  or  where  or  with  whom  he  will 
work,  is,  in  law,  a  right  of  precisely  the  same  nature  and  en- 
titled to  just  the  same  protection  as  a  man's  right  to  trade  or 
work.  They  are  but  examples  of  that  wider  right,  of  which  I 
have  already  spoken.  The  wider  right  embraces  also  the  right 
of  free  speech.  A  man  has  a  right  to  say  what  he  pleases  io 
induce,  to  advise,  to  exhort,  to  command,  provided  he  does  not 
slander  or  deceive,  or  commit  any  other  of  the  wrongs  known 
to  the  law  of  which  speech  may  be  the  medium.  Unless  he  is 
thus  shown  to  have  abused  his  right,  why  is  he  to  be  called 
upon  to  excuse  or  justify  himself  because  his  words  may  inter- 
fere with  someone  else  in  his  calling?"  The  legal  principle 
settled  by  the  case  is,  that  the  existence  of  a  bad  motive  will 
not  convert  an  act  which  is  not  of  itself  illegal  into  a  civil 
wrong. 

The  test  laid  down,  to  determine  what  acts  of  members  of 
trades  unions  of  the  nature  here  under  consideration  are  inno- 
cent and  what  wrongful,  is  that,  if  the  members  of  a  union  re- 
sort to  unlawful  acts,  they  may  be  indicted  or  sued.  If  they 
do  not  resort  to  unlawful  acts,  they  are  entitled  to  further 
their  interests  in  the  manner  which  seems  to  them  best  and 
most  likely  to  be  effectual,  and  both  are  to  my  mind  correct 
and  salutary  rules.  The  latter  is,  after  all,  but  a  restatement 
in  different  words  of  the  rule  laid  down  by  Chief  Justice  Shaw, 
in  1842,  in  the  case  of  Comtfionwealth  v.  Hunt,  4  Metcalf 
(Mass.)  134,  when  he  said,  **the  legality  of  such  an  associa- 
tion (a  trades  union)  will  therefore  depend  upon  the  means  to 
be  used  for  its  accomplishment.  If  it  is  to  be  carried  into  ef- 
fect by  fair  or  honorable  and  lawful  means,  it  is  to  say  the 
least,  innocent;  if  by  falsehood  or  force,  it  may  be  stamped 
ds  an  illegal  conspiracy." 
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There  is  no  suggestion,  even  in  the  indictment,  that  the 
agreement  into  which  it  is  alleged  the  defendants  entered,  con- 
templated the  use  of  force,  falsehood  or  any  other  act  of  itself 
unlawful,  and  in  my  opinion  it  follows  that  the  acts  which  the 
indictment  alleges  the  defendants  agreed  to  do,  the  means  they 
agreed  to  use  cannot  be  held  in  law  wrongful  or  wicked. 

The  views  here  expressed  find  confirmation  in  the  following 
provision  of  our  criminal  code,  section  158:  **If  any  two  or 
more  persons  shall  combine  for  the  purpose  of  depriving  the 
owner  or  possessor  of  property  of  its  lawful  use  and  manage- 
ment,  or  of  preventing,  by  threats,  suggestions  of  danger  or 
any  unlawful  means,  any  person  from  being  employed  by,  or 
obtaining  employment  from  any  such  owner  or  possessor  of 
property  on  such  terms  as  the  parties  concerned  may  agree 
upon,  such  persons  so  offending  shall  be  fined  not  exceeding 
$500.00,  or  confined  in  the  county  jail  not  exceeding  six 
months,"  for  under  well  settled  rules  of  construction  it  is  but 
reasonable  to  infer  that  the  legislature,  in  adopting  section  158 
as  a  section  of  the  act  of  which  section  46  was  another  section, 
intended  to  embody  in  section  158  all  matter  in  relation  to 
interference  by  combination  and  agreement  between  employee 
and  employer,  between  capital  and  industry,  which  it  was 
thought  proper  to  make  the  subject  of  a  special  criminal  law. 

The  case  involves  questions  of  great  interest,  and  has  been 
fully  and  most  ably  argued.  It  is  to  be  regretted  that  the 
judgment  about  to  be  pronounced  cannot  be  reviewed  by  our 
supreme  court.  That  judgment  is  that  the  motion  to  quash 
the  indictment  must  be  sustained. 

Note. — See  In  addition  to  Alien  v.  Flood,  supra,  the  later  cases  of 
Quinn  v.  Leathern,  (1901)  App.  Cas.  495;  South  Wales  Miners'  Fed- 
eration V,  Glamorgan  Coal  Co,,  Ltd.,  (1905)  App.  Cas.  239.  See, 
also,  in  general,  London  Guarantee  d  Accident  Co,  v,  Horn,  206  111. 
493;  Thomas  v.  Cincinnati,  etc.,  Ry,  Co.,  62  Fed.  803;  Moore  v.  Brick- 
layers* Union,  23  Week.  Cin.  L.  B.  48,  10  Ohio  Dec  Rep.  665;  Temp- 
erton  v.  Russell,  1  Q.  B.  715;  Careto  v.  Rutherford,  106  Mass.  1; 
Toledo,  eto.,  Ry.  Co.  v.  Penn.  Co.,  54  Fed,  730;  Steamship  Co.  v.  Jfo- 
Kenna,  30  Fed.  48.— Ed. 
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[(Bupreme  Court  of  JllinoU.), 

E.  E.  Clark 
vs. 

William  E.  BoUnsoit 

(January  Term,  1878.). 
Busts.    Extension  of  time  to  file. 

0.  B.  Ficklin,  A.  J.  Fryer,  and  H,  8.  Clark,  for  appellant. 
Charles  Benneti,  for  appellee. 

Scott,  J. : — 

An  application  for  an  extension  of  time  on  the  part  of  the 
appellee  to  file  his  brief.  Time  will  be  extended  six  days, 
in  addition  to  that  allowed  by  rule.  The  cause,  however,  will 
be  taken  as  though  the  time  had  not  been  extended. 

See  also  88  III.  498.— Ed. 


[{Supreme  Court  of  IlHnoia,)] 

Harrison  Moss 

vs. 

The  Village  of  Oakland. 

(January  Term,  1878.) 

Appeal.    Motion  to  dismiss  for'  want  of  a  sufficient  bond.    Leave 
to  amend  allowed. 

Walker',  J. : — 

There  is  a  motion  entered  to  dismiss  the  appeal  for  want 
of  a  sufficient  bond,  and  there  is  a  cross  motion  for  leave  to 
amend  and  file  a  sufficient  bond.  Leave  will  be  given  to  file 
a  sufficient  bond  within  five  days. 
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A. 

ABUTTING  OWNERS, 

have  peculiar  Interest  in  street  or  park  which  equity  will  pro- 
tect to  prevent  diversion  from  dedicated  purpose,  79. 

no  defense  to  diversion  of  street  or  park  from  dedicated  pur- 
pose that  abutting  owner  benefited,  79. 

when  precluded  from  enforcing  rights  by  laches,  79. 

ACTIONS,  see  Penalties, 

existence  of  bad  motive  does  not  make  act  wrongful  if  otherwise 
legal,  516. 

ADMINISTRATION  OP  ESTATES,  see  County  Coubtb,  Executobs. 

AND  ADMINISTRATOBS, 

interest  on  specific  and  general  legacies,  256. 

how  interest  on  legacies  applied,  256. 

when  legatee  can  have  legacy  advanced  by  executing  bond,  256. 

executors  holding  paramount  title  not  bound  by  decree  in  pro- 
ceedings to  foreclose  mortgage  given  by  devisees  if  their  title 
is  not  attacked,  353. 

mortgage  by  executors  subject  to  debts  of  subsequent  claimants 
in  probate  proceedings,  353. 

rights  of  creditors  of  deceased  not  affected  by  proceedings  under 
mortgage  given  by  devisee  after  death  of  testator,  353. 

neither  creditors  nor  executors  proper  parties  to  foreclosure  of 
mortgage  given  by  devisee,  853. 

ANIMALS, 

right  to  hold  another's  cattle  where  duty  upon  holder  to  repair 
partition  fence,  211. 

ANTI-SCALPER  Act  of  1875,  construed,  62. 

APPEAL  AND  ERROR,  see  Judgments,  Mandamus, 

filing  of  bond  ordinarily  necessary  to  stay  proceedings,  277. 

where  appellant  is  of  class  mentioned  in  section  98  of  Practice 
Act  no  bond  necessary  to  stay  proceedings  in  lower  court,  277. 

purchaser  at  foreclosure  sale  cannot  be  made  party  to  record  in 
supreme  court,  350. 

entry  of  appearance  of  appellee  in  supreme  court  does  not  en- 
title appellant  to  continuance,  350. 

minor  heirs  need  not  sign  bond  where  guardian  prays  appeal, 
352. 

appellee  must  see  return  made  in  time  upon  suggestion  of  dim- 
inution of  record  and  motion  for  certiorari,  353. 

writ  of  error  lies  where  no  other  mode  of  review,  442. 

where  dismissal  of  appeal  will  be  set  aside,  443. 

appeal  will  be  dismissed  where  record  does  not  show  Judgment,. 
443. 
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APPEAL  AND  ERROR,  continued— 

when  cause  will  not  be  remanded,  444. 
dismissal  of  appeal  on  account  of  defective  bond,  444. 
leave  to  amend  allowed  on  motion  to  dismiss  appeal  for  want 
of  a  sufficient  bond,  524. 

APPEARANCE,  see  Appeal  and  Ebbob. 

ARREST, 

an  execution  against  the  body  Is  only  authorized  in  the  three 

cases  provided  by  statute,  251. 
when  writ  upon  which  body  of  debtor  is  held  insufficient,  252. 
when  writ  upon  which  body  of  debtor  held  purports  to  be  Issued 

for  one  of  the  three  statutory  reasons  it  is  presumed  to  be  a 

proper  writ,  252. 
body  execution  writ  reciting  issuance  In  ''action  of  trespass" 

shows  issuance  in  tort  action  and  justifies  detention,  252. 

ASSIGNMENTS, 

for  benefit  of  creditors,  when  valid,  237. 

will  prevail  over  subsequent  executions,  237. 

effect  of  omission  to  make  Inventory  of  assets  and  list  of  cred- 
itors, 237. 

subsequent  execution  not  entitled  to  priority,  even  though  as- 
signee has  not  entered  into  bond,  237. 

title  passes  to  assignee  from  date  of  delivery  of  deed,  237. 

possession  of  property  is  equivalent  to  record  of  deed,  237. 

ASSOCIATIONS, 

liability  of  members  of  association  doing  business  under  name  of 
existing  corporation,  136. 

B. 

BAIL, 

court  of  another  circuit  than  that  in  which  prisoner  Indicted  and 

held  cannot  admit  to  bail,  385. 
power  of  surety  to  make  surrender  In  criminal  case  outside  of 

county,  445. 
section  14,  division  111,  of  Criminal  Code,  construed,  445. 

BANKRUPTCY, 

cannot  stay  proceedings  in  a  court  of  law  where  discharge  can- 
not be  granted,  225. 

right  to  set  off  in  equity  unmatured  debts  as  "mutual  debts  and 
credits,"  262. 

BILLS  OP  EXCEPTIONS, 

not  stricken  where  presented  in  time  and  failure  to  file  in  time 
due  to  action  of  judge,  452. 

BY-LAWS,  see  Mutual  Benefit  Societies. 

C. 

CAPIAS  AD  RESPONDENDUM,  see  Abrest. 

CARRIERS,  see  Constitutional  Law,  Statutes, 

railroad  companies  proper  subjects  of  police  power,  68. 
cannot  exempt  by  contract  loss  due  to  detention  of  excess  bag- 
gage through  negligence,  507. 
objection  that  articles  are  not  baggage  waived  where  accepted 
as  such,  507. 
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CARRIERS,  continued- 
liable  for  loss  of  ordinary  profits  where  sample  trunks  detained 

through  negligence,  507. 
when  carrier  has  notice  of  contents  of  trunks,  507. 

CERTIORARI,  see  Appeal  and  Erbop. 

CLERGYMAN  AND  PARISHIONER, 

when  transactions  between  violate  puolic  policy,  137. 

COLLATERAL  ATTACK,  see  Justices  or  the  Peace,  Officebs. 

COMMERCE, 

.discrimination  against  particular  ports  and  vessels  in  use  of 
wharf,  20.  ' 

COMMITMENT,  see  Refobm  Schools 

COMMON  LAW  MARRIAGE,  see  Husband  and  Wife. 

CONFLICT  OP  LAWS,  see  Husband  and  Wife,  Intebnational  Law. 

CONSPIRACY, 

what  does  not  constitute  criminal  conspiracy,  516. 

to  constitute  criminal  conspiracy  there  must  be  invasion  of  civil 

rights,  516. 
what  constitutes,  under  section  46  of  criminal  Code,  516. 
indictment  in  words  of  statute  sufficient,  516. 
meaning  of  "wrongfully  and  wickedly"  in  statute,  516. 

CONSTITUTIONAL  LAW,  see  Carbjebs,  Highways,  Pabks,  Sundat, 

'*    United  States, 

act  prohibiting  sales  of  railroad  tickets  by  unauthorized  persons, 
constitutional,  58. 

nature  of  police  regulations  for  legislature  to  determine,  58. 

act  prohibiting  sales  of  railroad  tickets  by  unauthorized  brokers 
unconstitutional,  61,  65,  125. 

citizen  under  police  powers  may  be  deprived  of  property  without 
compensation,  65. 

rights  of  citizen  may  not  be  arbitrarily  Invaded  under  guise  of 
police  power,  65. 

railroad  antl-scalper  law  interference  with  property  rights  of 
citizens,  66. 

legislature  cannot  make  it  crime  to  sell  that  which  is  not  dan- 
gerous to  health,  morals  or  general  welfare,  66. 

doubts  should  be  resolved  in  favor  of  constitutionality  of  legis- 
lative acts,  208. 

under  the  constitution  of  1870  damages  incurred  by  the  taking 
of  private  property  for  a  road  must  be  determined  by  a  jury, 
218. 

Practice  Act  which  permits  service  of  process  on  agent  in  suit 
against  partnership  is  unconstitutional,  427. 

discrimination  against  citizens  of  other  states,  427. 

power  of  state  as  parens  patria,  492. 

when  Reform  School  Act  unconstitutional,  492. 

CONTEMPT,  see  Replevin, 

compliance  with  municipal  regulations  no  defense  as  order  of 
court  of  competent  jurisdiction  is  good  defense  to  violation  of 
such  regulations,  381. 
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CONTEMPT,  continued- 
all  directors  voting  to  violate  injunction  guilty  of  contempt,  448. 
what  are  mitigating  circumstances  where  director  votes  to  vio- 
late injunction,  448. 
when  advice  of  counsel  good  defense,  448. 
officer  following  directions  of  directors  to  violate  injunction  in 
contempt,  448. 

CONTRACTS,  see  Insurance,  Monopolies,  Mutual  Benefit  Socie- 
ties, 

relief  in  equity  against  improvident  contract,  135. 

relief  where  undue  influence  used,  136. 

when  contracts  between  clergyman  and  parishioner  set  aside,  136. 

undue  influence  of  clergy-man  over  parishioner  in  execution  of 
instrument.  136. 

intent  and  knowledge  essential  to  ratiflcation  of.  137. 

void  agreement  cannot  be  ratified,  137. 

relief  with  respect  to,  where  party  wronged  sought  independent 
advice,  137. 

cannot  repudiate  contract  as  against  third  person,  138. 

one  can  contract  to  sell  property  to  certain  persons  and  none 
other  as  long  as  no  crime  committed,  290. 

contracts  declared  criminal  as  in  restraint  of  trade  will  not  be 
enforced  by  courts,  290. 

CORPORATIONS,  see  Contempt,  Equity, 

power  to  hold  stock  in  other  companies,  purpose  of,  1. 

effect  of  purchase  of  stock  in  name  of  third  person,  1. 

complete  monopoly  not  necessary  to  invalidate  purchase  of 
stock,  1. 

power  of  foreign  corporation  as  to  purchase  of  stock  in  Illinois 
corporation,  1. 

purpose  of  purchase  immaterial  when  tendency  is  to  suppress 
competition  or  create  a  monopoly,  1. 

purchase  of  majority  of  stock  of  domestic  corporation  by  foreign 
corporation  is  ultra  vires,  1. 

conditions  of  relief  in  setting  aside  purchase  of  stock  of  com- 
peting corporation,  1. 

right  to  issue  preferred  stock,  35,  46,  n. 

estoppel  to  question  validity  of  preferred  stock,  35. 

right  to  deal  In  its  own  shares,  35. 

rights  of  pledgees  of  corporate  stock,  35. 

liability  of  members  of  association  doing  business  under  name  of 
existing  corporation,  136. 

effect  of  carrying  on  corporate  business  as  an  unincorporated 
association,  137. 

fact  that  a  capital  stock  held  by  one  person  does  not  excuse  mak- 
ing corporation  a  party,  138. 

not  represented  in  legal  proceedings  by  its  officers  and  stock- 
holders, 138. 

in  absence  of  fraud,  breach  of  trust  or  ultra  vires,  stockholders- 
cannot  interfere  in  management,  366. 

undertaking  of  corporation  based  on  donation  with  conditions 
attached  can  be  rescinded  upon  imposition  of  new  conditions,. 
366. 

criminal  liability  of  officers  and  directors,  393. 

no  criminal  liability  where  no  civil  liability,  393. 
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COUNTY  COURT, 

county  court  has  same  power  to  compel  executor  to  invest  funds 
of  legatee  as  court  of  chancery,  266. 

constitution  expressly  extends  its  jurisdiction  to  all  probate  mat- 
ters, 256. 

COURTS,  see  Bail,  Cotmrr  Courts,  Habxas  Cobpub,  Lis  Pendeits, 
Reform  Schools, 

only  method  of  prosecution  in  criminal  court  is  by  indictment,  48. 

in  case  of  conflicting  jurisdiction  the  court  which  first  takes 
cognizance  of  the  controversy  should  retain  jurisdiction  to 
the  end  of  the  litigation  and  take  possession  of  the  subject- 
matter  thereof,  94. 

a  court  does  not  lose  jurisdiction  to  appoint  its  own  receiver 
where  after  a  bill  filed  for  that  purpose  before  it  a  receiver 
is  appointed  in  another  court  of  concurrent  jurisdiction  for 
the  same  property,  94. 

circuit  courts  have  jurisdiction  on  haheaa  corpus  to  determine 
constitutionality  of  legislative  acts,  125. 

no  jurisdiction  to  prohibit  complainant  from  enforcing  decrees 
entered  in  circuit  courts,  227. 

consent  cannot  confer  jurisdiction  of  subject-matter,  429. 

city  court  has  jurisdiction  over  whatever  land  city  holds  and 
governs  by  its  city  council,  492. 

CREDITORS,  see  Administration  of  Estates. 

CRIMINAL  COURTS,  see  Coubts. 

CRIMINAL  LAW,  see  Bail,  Grand  Jxtry,  Homicide,  iNDXCTBfENT, 

Perjury, 
obtaining  money  under  false  pretences,  statutory  ofTense,  100. 
what  allegations  constitute  sufllcient  showing  to  charge  crime 

of  obtaining  money  under  false  pretences,  100. 
what  constitutes  criminal  carelessness  while  in  charge  of  public 

conveyance,  393. 
principal  not  criminally  liable  for  the  negligent  act  of  his  agent» 

393. 

CRIMINAL  PROCEDURE,  see  Courts. 


D 

DAMAGES,  see  Carriers. 
DEDICATION,  see  Parks, 

defined,  453. 
DIMINUTION  OF  RECORD,  see  Appeal  Ain>  Error. 


E. 

ELECTIONS,  see  Mandamus, 

remedy  to  compel  administration  of  election  law  is  at  law  and 
not  in  chancery,  265. 

decision  of  board  of  election  commissioners  as  to  propriety  of 
question  petitioned  to  be  submitted  under  "public  policy  act" 
not  final,  265. 

if  question  of  public  policy  submitted  by  requisite  number  of 
voters,  board  of  election  commissioners  must  place  it  on  bal- 
lot, 265. 

•  rf      34 
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ELECTIONS,  continued—  • 

If  election  officials  refuse  to  put  a  proper  question  properly  peti- 
tioned for  on  ballot,  mandamus  will  lie  to  compel  them  to 
their  duty,  265,  283. 

change  of  venue  in  election  contest,  429. 

remanding  cause  when  Improperly  removed,  429. 

in  case  of  fraud  all  votes  except  those  proven  legitimate  will 

be  thrown  out,  434. 

votes  cast  by  persons  naturalized  In  county  court  are  Illegal,  434. 

S3QUITT,  see  Abutting  Owners,  C!obfoba.tions,  Fraxtd,  Injxtnctions, 
Maxims,  Parks,  Receivebs,  Undue  Influence, 

not  necessary  to  show  tendency  of  acts  alleged,  1. 

when  relief  granted  on  account  of  undue  influence,  135. 

relief  against  improvident  contract,  135. 

relief  in,  on  account  of  abuse  of  confidential  relations,  136. 

burden  of  proof  to  show  absence  of  undue  influence,  136. 

laches  excused  where  delay  caused  in  efforts  to  compromise,  137. 

persons  cannot  be  prejudiced  for  mispleading  or  want  of  form, 
138. 

equity  has  no  jurisdiction  to  entertain  bill  by  complainant  to 
compel  another  to  convey  land  to  him  where  he  is  out  of  pos- 
session, as  he  has  an  adequate  remedy  at  law,  212. 

fact  that  defendant  has  a  deed  from  prior  holder,  executed  to 
supply  one  lost  in  the  chain  of  title  does  not  give  equity  juris- 
diction to  compel  a  conveyance,  212. 

reference  to  other  pleadings  on  demurrer  to  cross-bill,  226. 

demurrer  to  cross-bill  must  be  overruled  where  complainant  seeks 
to  establish  an  easement  in  cross-complainant's  land,  and  the 
latter  seeks  to  remove  the  cloud  on  his  title,  226. 

no  jurisdiction  to  determine  right  of  party  to  condemn  land 
where  law  claimed  to  be  unconstitutional  as  remedy  is  at  law, 
227. 

United  States  not  necessary  party  to  bill  to  close  fair  on  Sunday, 
where  none  of  its  property  rights  involved,  366. 

taxpayer  and  stockholder  proper  party  to  enjoin  diversion  of 
public  property  from  dedicated  use  by  private  corporation,  366. 

when  temporary  injunction  enjoining  closing  of  park  on  Sun- 
day will  issue,  366. 

equity  presumes  fraud  where  parties  occupying  fiduciary  rela- 
tionship induce  fiduciary  to  sell  and  then  they  buy  in  at  re- 
sultant sale,  385. 

ESTOPPEL,  see  Insubance, 

when  one  of  public  can  enjoin  diversion  of  public  property  from 

use  for  which  acquired,  452. 
to  question  validity  of  preferred  stock,  35. 
knowledge  of  facts  essential  to,  313. 

party  claiming  must  have  been  mislead  to  prejudice,  313. 
equal  knowledge  of  facts  bars  a  claim  of  estoppel,  313. 

EVIDENCE,  see  Husband  and  Wife,  Pebjuby, 

judicial  notice  will  be  taken  of  fact  that  large  corporations  seek 
to  absorb  competitors,  1. 

value  of  letters  as,  135. 

party  cannot  complain  of  evidence  brought  out  on  cross-examina- 
tion of  opponent's  witness,  213. 

EXECUTIONS,  see  Abbest. 
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EXECUTORS  AND  ADMINISTRATORS,  see  Administration  of  Es- 
tates, County  Coubts, 

cannot  have  relief  In  Individual  capacity  where  rights  appertain 
to  representative  capacity,  138. 

prima  fade  chargeable  with  interest  after  first  year,  256. 

foreign  consul  should  not  be  appointed,  373,  374. 

Illinois  law  not  statute  of  congress  governs  appointment,  374. 

EXTRADITION,  see  Habeas  Cobpus. 

F. 

FALSE  PRETENCES,  see  Criminal  Law. 

FENCES,  see  Animals. 

FORCIBLE  ENTRY  AND  DETAINER,  see  Former  Adjudication, 
on  suit  on  appeal  bond  given  by  defendant  it  is  competent  to 
show  the  value  of  use  and  occupation  of  premises,  213. 

FOREIGN  CORPORATIONS, 

power  to  hold  stock  in  Illinois  corporation,  1. 

are  subject  to  same  regulations  as  domestic  corporations,  1. 

purchase  of  stock  of  domestic  corporation  ultra  vires,  1. 

FORMER  ADJUDICATION,  see  Administration  of  Estate!s,  Judg- 
ments. 

FRAUD, 

must  be  clearly  shown,  suspicious  circumstances  insufficient,  135. 


ORAND  JURY, 

validity  of  acts  where  service  Improper,  393. 

effect  of  failure  to  certify  selection  of  grand  jurors  within  five 
days,  393. 

necessity  of  having  evidence  on  finding  of  second  indictment,  393. 

effect  where  witnesses  not  sworn  by  foreman,  393. 

presence  of  state's  attorney  in  grand  jury  room,  393. 

effect  of  reconvening  after  adjournment  without  entry  of  re- 
convening order,  393. 

power  of  court  to  reconvene  grand  jury  after  adjournment,  398. 

GUARDIAN  AND  WARD,  see  Appeal  and  Error. 

H. 

HABEiAS  CORPUS,  see  Courts,  Ji'stices  of  the  Peace, 

on  habeas  corpus  in  extradition  proceedings  court  cannot  con- 
sider whether  or  not  crime  has  been  committed,  99. 

in  extradition  proceedings  good  faith  of  prosecution  cannot  be  in- 
quired into,  99. 

court  should  in  extradition  proceedings  examine  into  the  suffi- 
ciency of  the  extradition  papers  and  see  if  a  crime  is  charged, 
100. 

what  shows  in  extradition  proceedings  that  warrant  and  affida- 
vit from  demanding  state  is  sufficient,  100. 

it  is  proper  practice  to  allow  return  to  writ  of  habeas  corpus  in 
extradition  proceedings  to  be  amended  to  show  relator  charged 
with  crime  in  demanding  state  if  such  be  the  fact,  100. 
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HABEAS  CORPUS,  continued-- 
practice  on  return,  251. 
effect  of  demurrer  to  return,  261. 
original  not  auxiliary  writ,  492. 

HIGHWAYS, 

proceedings  under  law  of  1846  for  ascertainment  of  damages  in- 
curred by  establishment  of  road  unwarranted  under  consti- 
tution of  1870,  208. 
the  establishment  of  a  road  over  an  indiyldual's  land  is  a  taking 
of  private  property  for  public  use,  208. 

HOMICIDE, 

must  be  causal  connection  between  negligent  act  and  death  to 
establish  manslaughter,  393. 

HUSBAND  AND  WIPE, 

marriage  valid  where  made*  valid  everywhere*  302. 

courts  cautious  to  declare  against  marriage  celebrated  according 

to  peculiar  rites  of  a  particular  sect  or  race,  302. 
marriage  between  slaves  treated  as  valid  after  emancipation, 

302,  308. 
what  constitutes  marriage  in  absence  of  legal  ceremony,  310. 
common-law  marriage  may  be  proven  by  declarations,  conduct 

of  parties  and  reputation,  310. 


L 

INDICTMENT,  see  Conspibacy,  Coubts,  Gband  Jtjbt,  Penalties, 

misjoinder  of  defendants,  393. 

joinder  of  defendants  for  neglect  of  duty,  where  duty  not  Joint, 
393. 

each  count  must  contain  single  issue,  393. 

what  constitutes  duplicity,  393. 

allegation  as  to  duty,  393. 

for  criminal  carelessness  for  failure  to  establish  rules  for  opera- 
tion of  railroad  should  set  out  rules,  393. 

in  criminal  pleading  the  highest  degree  of  certainty  is  required, 
477. 

INJUNCTION,  see  Contempt, 

no  right  to  prevent  misappropriation  of  public  property  In  ab* 
sence  of  special  damage,  20. 

laches  as  bar  to,  20. 

complainant  must  do  equity,  20. 

private  individual  cannot  redress  public  nuisance,  20. 

balancing  of  conveniences  when  considering  issuance,  80. 

balancing  of  conveniences,  227. 

not  ordinarily  issued  against  commission  of  crime  but  will  be 
where  irreparable  property  loss  about  to  be  inflicted  on  citi- 
zen, 290. 

INSURANCE,  see  Mutual  Benefit  Societies. 

effect  of  surplus  line  fire  insurance  act  of  1903  on  foreign  insur- 
ance corporations,  110. 

premiums  paid  after  forfeiture  recoverable,  313. 

implied  waiver  and  estoppel  synonymous  in  Insurance  law,  313. 

where  contract  ambiguous.  Interpretation  should  favor  Insured, 
813. 
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INTERNATIONAL  LAW, 

condition  of  slaves  follows  fortunes  of  war,  302. 

J. 
JOINT  ADVENTURES, 

liability  of  members  of  to  creditors  and  subscribers,  138. 
effect  of  secret  agreement,  136. 

JUDGMENTS,  see  Administration  or  Estates, 

views  of  supreme  court  binding  on  lower  court  after  remand- 
ing, 1. 

in  suit  for  damages  for  unlawful  detention  of  premises,  plaintiff 
cannot  split  cause  of  action  but  must  recover  for  all  the  time 
they  have  been  detained,  213. 

if  a  point  is  left  undecided  by  supreme  court  in  its  decree  the 
language  of  the  opinion  will  be  construed  so  as  not  to  fore- 
close the  decision  of  the  point  by  the  trial  court,  227. 

former  adjudication  not  a  bar  unless  question  set  up  actually  ad- 
judicated or  might  have  been  adjudicated,  853. 

JUDICIAL  NOTICE,  see  Evidence. 

JUDICIAL  SALES,  see  Appeal  and  Ebbob. 

JUSTICES  OF  THE  PEACE, 

right  to  office  cannot  be  attacked  on  habeas  corpus,  248. 

K. 

KNOWLEDGE,  see  Estoppel,  Pbincipal  and  Agent. 

L. 

LACHES,  see  Abutting  Ownebs,  Equity,  Injunctions. 

LIBEL  AND  SLANDER, 

a  witness  may  testify  as  to  the  effect  produced  upon  him  by  a 
libel,  477. 

LIS  PENDENS. 

to  be  of  controlling  force  in  question  of  jurisdiction  must  cover 
all  indispensable  parties,  94. 

MANDAMUS, 

existence  of  remedy  by  certiorari  no  defense  to  remedy  by  man- 
damus, 265. 

is  ordinary  action  at  law  in  Illinois,  277. 

perfection  of  appeal  suspends  force  of  writ,  277. 
MARRIAGE,  see  Husband  and  Wife. 

MAXIMS*. 

in  pari  delicto,  110. 

equity  imputes  good  faith  rather  than  bad,  885. 

MISDEMEANORS, 

violations  of  pharmacy  act  misdemeanors  since  not  felonies,  48. 

MONOPOLIES,  see  Cobpobations, 
what  constitutes,  1,  20. 
when  agreement  violates  anti-trust  acts  of  Illinois,  290. 
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MORTGAGES*  see  Administration  of  Estates,  AppsAii  and  Ebbob, 
reasonableness  of  solicitor's  fees  on  foreclosure,  35. 
what  necessary  to  effect  subrogation  of  new  mortgage  to  old,  353. 

MOTIVE,  see  Action. 

MUNICIPAL  CORPORATIONS,  see  Coubts,  Contempt,  Pabks,  Wa- 

TEBS, 

platting  and  dedicating  street  vests  fee  in  city,  7d. 

MUTUAL  BENEFIT  SOCIETIES,  see  Insubance, 

Just  and  reasonable  contracts  and  by-laws  enforced  by  courts,  313. 

contract  to  be  bound  by  after  enacted  by-laws,  binding  if  by-laws 
so  enacted  are  reasonable,  313. 

officers  of  subordinate  council  cannot  waive  substantial  provi- 
sion of  contract,  313. 

subordinate  council  may  waive  forfeiture,  313. 

effect  of  by-law  making  subordinate  council  agent  of  insured, 
upon  power  to  waive  forfeiture,  313. 

N. 

NOTICE,  see  Pbincipal  and  Agent,  Cabbiebs, 
sufficiency  of  publication  notice,  207. 

NVISANCE, 

private  Individual  cannot  redress  unless  specially  damaged,  20. 

O. 

OFFICERS,  see  Justictes  of  the  Peace, 
what  is  an  officer  de  facto,  248. 
no  collateral  attack  on  right  to  office  of  officer  de  facto,  248. 

P. 

PARENT  AND  CHILD. 

parent  must  provide  for  support  of  Infant  child,  221. 

contract  express  or  implied  must  be  shown  to  hold  parent  for 

necessaries  furnished  child,  221. 
parent  liable  for  goods  furnished  Infant  which  are  absolutely 

necessary  to  enable  infant  to  live,  221. 
mother  has  same  duty  as  regards  supporting  Infant  after  death 

of  father  as  latter  had,  221. 

PARKS,  see  Equity,  Injunction, 

where  public  park  is  used  as  exposition,  taxpayer  has  no  right 
to  have  it  remain  open  on  Sunday,  20. 

where  park  Is  ceded  to  United  States  state  court  no  right  to  in- 
terfere, 20. 

equity  should  not  interfere  with  a  person  put  In  possession  of 
park  property  by  a  constitutional  legislative  act  at  the  suit 
of  a  person  consequently  damaged,  80. 

the  erection  of  a  building  for  works  of  art  is  not  a  perversion  of 
the  uses  of  a  park,  80. 

the  fact  that  a  building  for  works  of  art,  with  free  admission 
at  certain  times  may  be  erected  in  a  park  by  a  private  cor- 
poration, where  that  corporation  is  not  organized  for  profit, 
does  not  detract  from  its  public  character,  80. 
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PARKS,  continued— 

the  legislature  has  full  power  to  change  the  public  use  of  prop- 
erty held  by  a  municipal  corporation  in  its  governmental  ca- 
pacity, 80. 

what  is  a  public  park,  227. 

dedication  of  land  for,  227. 

distinguishable  from  a  common,  227. 

legislature  can  divert  land  acquired  for  park  purposes  to  other 
than  park  purposes,  453. 

what  does  not  amount  to  a  dedication  of  land  to  park  purposes, 
453. 

where  land  held  by  municipality  for  park  purposes,  legislature 
can  authorize  a  change  of  those  purposes,  453. 

PARTIES,  see  Appeal  and  Ebrob, 

corporation  is  a  necessary  party,  even  though  all  its  stock  is  held 

by  defendant,  138. 
corporation  not  represented  in  legal  proceedings  by  its  officers 

and  stockholders,  138. 
duty  of  court  to  require  all  persons  in  interest  to  be  brought  in 

court,  138. 

PARTNERSHIP, 

validity  of  service  of  process  on  agent,  427. 

PENALTIES,  see  Misdemeanobs,  Statutes, 

penalties  for  violation  of  pharmacy  act,  recoverable  either  in  ac- 
tion of  debt  or  in  criminal  prosecution,  48. 
violations  of  pharmacy  act  not  indictable,  48. 

PERJURY, 

a  witness  may  testify  as  to  effect  produced  upon  him  by  a  libel 

and  such  testimony  is  material,  477. 
where  a  witness  is  cross-examined  with  respect  to  matters  not 

germane  to  the  direct  testimony  perjury  cannot  be  assigned 

on  such  cross-examination,  477. 
it  is  insufficient  to  set  out  in  indictment  the  substance  of  false 

testimony,  477. 
indictment  can  be  based  on  false*  statemenits  of  witness  that  he 

did  not  remember,  477. 
indictment  must  allege  that  false  testimony  was  material  to  the 

issue  or  point  in  question,  and  it  is  insufficient  to  merely  allege 

that  it  was  material  to  the  issues  in  general,  477. 

PERPETUITIES, 

rule  against  pious  trusts,  136. 

PERSONAL  MANAGEMENT  AND  CONTROL 
what  constitutes,  393. 

PHARMACY,  see  Misdemeanors,  Pbicalties. 

PIERS,  see  Waters. 

PIOUS  TRUSTS, 

rule  against  perpetuities  violated  by,  136. 
PLEDGES,  see  Gokporations. 

POLICE  POWER,  see  Cabriebs,  Constitutional  Law« 

PRACTICE,  see  Appeal  and  Ebbob, 

section  13  of  Practice  Act  unconstitutional,  427. 
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PRINCIPAL  AND  AGENT, 

an  agent  receiving  money  on  behalf  of  principal  cannot  retain 

it  br  setting  up  that  transaction 'out  of  which  it  grew,  was 

illegal,  110. 
knowledge  of  agent,  knowledge  of  principal  where  acting  in 

scope  of  authority,  313. 
criminal  liability  of  principal  for  negligent  acts  of  agent,  393. 

PROCESS,  flee  RSFOBM  Schools. 

PROXIMATE  cause;,  see  Homicide. 

PUBLICATION, 

sufficiency  of  notice,  207. 

PUBLIC  POLICY,  see  Oowteacts, 

transactions  between  clergyman  and  parishioner,  137. 

PUBLIC  POLICY  ACT,  see  EuBcrnoNS, 

what  is  not  in  general,  question  of  public  policy,  265. 
particular  question  held  one  of  public  policy,  265. 
only  three  propositions  can  be  submitted  at  one  election,  265. 
but  one  question  can  appear  on  one  petition,  265. 

PUBLIC  PROPERTY,  see  Equity,  Injunction,  Pabks. 

PUBLIC  USE,  see  Watebs, 
right  to  abandon,  20. 


RATIFICATION,  see  Contracts. 

REAL  PROPERTY,  se^  Tbusts. 

rule  in  Shelley's  case  defined,  54. 

RECEIVERS,  see  Cousrs, 

power  of  equity  to  appoint,  384. 
principles  goreming  appointment,  384. 
sufficiency  of  evidence  to  appoint  on  motion,  884. 

RECORD,  see  Appeal  and  Ebbob. 

REFORM  SCHOOLS,  see  Constitutional  Law. 

under  Reform  School  Act  of  1869,  Judge,  officer  of  special  and 

limited  jurisdiction,  492. 
summons  under  Reform  School  Act  must  be  served  on  party 

therein  indicated  or  Jurisdiction  defeated  and  commitment 

void.  492. 

RELIGIOUS  CORPORATIONS, 

"pious  trusts"  in  real  estate,  rule  against  perpetuities,  1S6. 

REPLEVIN, 

defendant  retaking  property  recovered  of  him  under  replevin 
writ  guilty  of  contempt,  381. 

RES  ADJUDICATA,  see  Judgments. 

RESTRAINT  OF  TRADE,  see  Contbactb,  Monopoloeb. 

RIPARIAN  RIGHTS,  see  Watebs. 


S. 

SERVICE  OF  PROCESS,  see  PBAcmcB. 
SLAVES,  see  Husband  and  Wife. 
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STATUTES,  see  Misdemkaitobs,  Pbkalties,  Pubejo  Polict  Act,  Rs- 
FOBM  School  Statutes. 
form  of  action  prescribed  in  penal  statute  ezclnsiTe^  48. 
if  meaning  clear  no  need  for  construction,  281. 
to  be  construed  in  pari  materia,  492. 

STAY,  see  Bankbuptct. 

STREETS  AND  HIGIFWATS,  see  Abxtttinq  Owzmts,  MxTinciPAL  Cob- 
pobations. 

SUBROGATION,  see  Mobtqagbs. 

SUNDAY,  see  EgurrY, 

Illinois  Ck)n8titution  forbids  public  fair  being  cloeed  oh  Sunday 
because  of  religious  principle,  366. 

not  assumed  that  opening  of  a  public  fair  on  Sunday  will  dis- 
turb peace  and  good  order  of  society,  366. 

W. 

WAIVER,  see  Cabbikbs,  Ifsubangb. 

WATERS, 

riparian  rights,  building  piers  and  wharves,  20. 

riparian  rights  depend  on  title  to  bank,  20. 

riparian  rights  not  affected  by  ebb  and  flow  of  tide,  20. 

riparian  rights  in  Lake  Michigan,  20. 

whether  wharves  built  in  connection  with  public  property  are 

public  or  private,  20. 
whether  riparian  owner  can  extend  his  structure  beyond  point 

of  navigation,  20. 
whether  wharves  public  or  private,  20. 
exclusive  right  to  steamer  to  use  wharf,  20. 
when  wharf  affected  with  public  use,  20. 
discrimination  against  particular  ports  or  renelB,  20. 
right  to  abandon  public  pier,  20. 

WHARVES,  see  Watebs. 

WORDS  AND  PHRASES, 
rule  in  Shelley's  case,  54. 
action,  429. 
dedication,  453.  i^ 
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ACTIONS*  see  Cobpgratiokb. 

CONSPIRACY, 

in  labor  anion  cases,  523,  n. 

CONSTITUTIONAL  LAW, 

validity  of  reform  school  legislation,  600,  n. 

CORPORATIONS, 

criminal  responsibility  of  officers  and  directors  of,  415,  n. 
ciyil  liability  for  negligence,  420,  n. 
right  to  issue  preferred  stock,  46,  n. 

COURTS, 

conflict  of  jurisdiction  between  state  and  federal  courts,  99,  n. 

CRIMINAL  LAW,  see  Cbiminal  Negligence,  Grand  Jubt,  Indicp 

MENT,  PeBJURY, 

responsibility  of  officers  and  directors  of  corporations,  415,  n. 
criminal  responsibility  where  no  civil  liability,  422,  n. 

CRIMINAL  NEGLIGENCE, 
liability  for,  416,  n. 

EVIDENCE,  see  Gband  Jubt,  Libel  and  SiAimBB. 

EXECUTORS  AND  ADMINISTRATORS, 
payment  of  legacies  (brief),  258. 

GRAND  JURY, 

hearing  evidence  on  second  indictment,  424,  n. 

INDICTMENT, 

form  of,  for  manslaughter,  398. 

form  of,  for  criminal  carelessness,  407. 

form  of,  for  perjury,  478. 

requisites  of,  in  perjury  (brief),  485. 

hearing  evidence  on  second  indictment,  424,  IL 

misjoinder  of  defendants  in,  414,  n. 

LEGACIES,  see  ESxecxttobs  and  Administbatobs. 

UBEL  AND  SLANDER, 

competency  of  testimony  as  to  effect  of  impression  of  words 

(brief),  487. 
competency  of  testimony  as  to  effect  of  libel  on  readers  (brief), 

487. 
essentials  of  a  declaration  in  libel  suit  (brief),  487. 
effect  of  innuendo  (brief),  487. 

MANSLAUGHTER  see  Indiotmbkt. 
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MISJOINDER,  see  Indictment. 

MONOPOLIES  AND  TRUSTS, 
the  Illinois  acts,  297,  n. 

NEGLIGENCE,  see  Cobporations,  Cbikinal  Neguosnci. 

OFFICERS  AND  DIRECTORS,  see  Cobpobationb,  OKnaxrAL  "Law. 

PERJURY, 

sufficiency  of  indictment  for  (brief),  485. 
must  show  jurisdiction  of  court  (brief),  485. 
false  testimony  cannot  be  set  out  in  substance  only  (brief),  485. 
deputy  clerk  cannot  administer  oath  (brief),  485. 
cannot  be  assigned  on  cross-examination  where  original  testi- 
mony not  material  (brief),  485. 

"PERSONAL  MANAGEMENT/' 
what  constitutes,  412,  n. 

PLEADING,  see  Libel  and  Slanoeb. 

REFORM  SCHOOL, 

validity  of  legislation  concerning,  500,  n. 

WORDS  AJ^D  PHRASES, 

'personal  management"  defined,  412,  n. 
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